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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 

 

SHABTAI SCOTT SHATSKY, et al.,  

 

Plaintiffs, 

         Civ. No. 02- 2280(RJL) 

   v.          

 

THE SYRIAN ARAB REPUBLIC, et al., 

 

    Defendants. 

 

 

PLAINTIFFS’ MOTION FOR URGENT RESOLUTION OF  

THRESHOLD LEGAL DISPUTES RELATED TO DEPOSITIONS 

 

For the reasons set forth in the memorandum attached hereto, the Plaintiffs hereby 

respectfully move for an Order 

(1) DIRECTING that at all depositions conducted in this matter pursuant to a request 

issued by this Court under the Hague Convention, Defendants’ counsel shall act in accordance 

with the federal rules and the local rules of this Court governing conduct at depositions; and 

(2) FINDING that the limitation on additional depositions of the same person set 

forth in Fed.R.Civ.P. 30(a)(2)(A)(ii) does not apply to depositions of the Defendants in this 

action that are taken pursuant to Fed.R.Civ.P. 30(b)(6), either as a matter of law or because the 

instant Defendants have waived any such limitation in this case;  

(3) Granting any other relief the Court finds just, necessary or appropriate. 

 

 Defendants’ counsel have informed Plaintiffs’ counsel that the Defendants oppose the 

relief sought in this motion. 
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Plaintiffs, by their Attorney, 

/s/ Robert J. Tolchin   

Robert J. Tolchin 

D.C. Bar No. NY0088 

111 Livingston Street, Suite 1928 

Brooklyn, New York 11201 

(718) 855-3627 

Fax: (718) 504-4943 

rjt.berkman@gmail.com 

 

 

     CERTIFICATION 

  

I certify that on April 6, 2012 I served this motion via ECF on the counsel below:  

Richard A. Hibey 

Mark J. Rochon 

Charles F.B. McAleer, Jr. 

Laura G. Ferguson 

Timothy O’Toole 

MILLER & CHEVALIER CHARTERED 

655 15th Street, NW 

Washington, DC 20005 

 

 

 

/s/ Robert J. Tolchin   

Robert J. Tolchin 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 

 

SHABTAI SCOTT SHATSKY, et al.,  

 

Plaintiffs, 

         Civ. No. 02- 2280(RJL) 

   v.          

 

THE SYRIAN ARAB REPUBLIC, et al., 

 

    Defendants. 

 

 

MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION FOR URGENT 

RESOLUTION OF THRESHOLD LEGAL DISPUTES RELATED TO DEPOSITIONS 

 

Introduction 

This is a civil action under the Antiterrorism Act (“ATA”), 18 U.S.C. § 2333 and related 

causes of action arising from a February 16, 2002 suicide bombing at an Israeli pizza parlor in 

which two 15 year-old American girls, Keren Shatsky and Rachel Thaler, were murdered, and 

four other American citizens, plaintiffs Hillel Trattner, Steven Braun, Leor Thaler and Chana 

Friedman (the latter two then young teenagers), were severely injured. The bombing was carried 

out by the Popular Front for the Liberation of Palestine (“PFLP”), which is one of the several 

constituent factions which comprise defendant Palestine Liberation Organization (“PLO”).
1
 

Plaintiffs are scheduled to take depositions in this case later this month and in early May; 

however, two disputes have now arisen between the parties which, unless resolved by the Court 

forthwith, will result in one or both of the depositions being postponed or canceled:  

                                                 

1
 As the PLO itself has correctly explained, “[t]he PLO is an umbrella organization for various 

political parties and factions.” Mohamad v. Palestinian Authority, 2012 WL 293720 (U.S. Jan. 27, 2012) 

Brief for Respondents (No. 11-88).  
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First, on May 14, 2012, plaintiffs are scheduled to take the deposition in Jerusalem of the 

leader of the PFLP, Ahmed Sa’adat, who is currently serving a lengthy jail term in Israel. Mr. 

Sa’adat’s deposition is being arranged by Israeli authorities pursuant to a formal request for 

judicial assistance issued by this Court under the Hague Convention. DE 147.  

Unfortunately, however, defendants’ counsel have taken the position that they are not 

bound by the U.S. rules governing attorney deposition conduct (e.g. the rules against speaking 

objections and cuing witnesses) in depositions taken overseas pursuant to the Hague Convention.  

Indeed, as detailed below and in the attached Declaration of Robert J. Tolchin (Exhibit A), in a 

deposition of another imprisoned terrorist recently held in Israel pursuant to a Hague Convention 

request issued by Senior Judge Kessler, defendants’ instant counsel explicitly refused to follow 

the U.S. rules against cuing witnesses, on the putative “grounds” that the deposition was taking 

place on foreign soil, and made what he freely conceded were suggestive speaking objections.  

Naturally, the instant plaintiffs are desirous of preventing a reprise of such conduct in the 

forthcoming deposition of Mr. Sa’adat. As shown below, the claim that U.S. attorneys appearing 

in a deposition sought by a U.S. court for use in a U.S. lawsuit are not bound by the U.S. rules 

governing attorney conduct in depositions is not only meritless but frivolous.  

Second, plaintiffs have noticed the Rule 30(b)(6) depositions of defendants PLO and 

Palestinian Authority (“PA”) for April 17-18, 2012. Pursuant to a request from defendants’ 

counsel in February that plaintiffs seek Rule 30(b)(6) testimony “incrementally” rather than all at 

once, plaintiffs’ notices included only some of the topics on which they require Rule 30(b)(6) 

testimony. Several days ago, however, defendants suddenly took the position that the rule against 

additional depositions of the same person contained in Rule 30(a)(2)(A)(ii) applies even to Rule 

30(b)(6) depositions of a party – which, if true, would mean that if plaintiffs proceed with the 
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Rule 30(b)(6) depositions as noticed (which relate only to limited topics) they will be unable to 

take any further Rule 30(b)(6) depositions of the defendants without leave of Court. 

As plaintiffs show below, the Rule 30(a)(2)(A)(ii) limit on multiple depositions of the 

same person does not apply to Rule 30(b)(6) depositions of a party as a matter of law and, even if 

it did, the defendants have waived any such limitation in the instant case.  

But if the Court disagrees with plaintiffs’ position and finds that they are entitled to only 

a single Rule 30(b)(6) deposition of each defendant, plaintiffs will obviously not “waste” the sole 

Rule 30(b)(6) deposition that they may take by right on the limited number of topics contained in 

the existing deposition notice, and will instead be constrained to notice a Rule 30(b)(6) 

deposition for later in the discovery period (after other discovery has been completed) which will 

address all relevant topics in a single notice, or to request advance leave from the Court 

regarding each specific Rule 30(b)(6) deposition they wish to take, in order to insure that their 

next Rule 30(b)(6) deposition is not also their last.  

Therefore, since plaintiffs cannot risk forfeiting what may be their only Rule 30(b)(6) 

deposition, they cannot proceed with the depositions now noticed for April 17-18, 2012, until the 

Court has ruled whether Rule 30(a)(2)(A)(ii) applies to Rule 30(b)(6) depositions.  

ARGUMENT 

I. Defendants’ Counsel Are Bound by U.S. Deposition Rules in All Depositions 

 

As discussed in the Declaration of Robert J. Tolchin (Exhibit A), during a Hague 

Convention deposition held in Israel in December 2011 in the related Gilmore v. Palestinian 

Authority case pending before Senior Judge Kessler, defendants’ counsel refused to follow the 

U.S. rules governing attorney conduct during depositions, including the rules against speaking 

objections and otherwise cuing the witness, claiming that “these rules don’t apply to this 

deposition. This deposition happens in Israel, and Israel’s rules apply to this deposition, not the 
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United States’ rules.” Exhibit A at ¶¶ 2-9 and Exhibit B at 8-9. Consistent with this position, 

defendants’ counsel made admitted cuing objections (“it would be a speaking objection, and 

he would get upset because he’d claim I’m cuing the witness”) and brushed off protestations 

by plaintiffs’ counsel with the brusque statement “I, frankly, don’t care.” Id. at 66:14-21.  

In light of the position taken and speaking objections made by defendants’ counsel in the 

Gilmore deposition, plaintiffs’ counsel asked defendants’ counsel to confirm that during the 

forthcoming deposition of Ahmed Sa’adat in this case, they would conduct themselves according 

to the rules and refrain from such conduct. Exhibit A at ¶ 10; Exhibit C.  

Defendants’ counsel refused to do so and, moreover, informed plaintiffs’ counsel that 

they would oppose a motion seeking to compel them to comply with the rules. Exhibit A at ¶ 11.  

It might be an interesting theoretical exercise to consider whether a U.S. attorney 

conducting a deposition for use in a U.S. proceeding in a foreign country whose laws require or 

permit an attorney to cue a witness (if such a jurisdiction exists) is bound by the U.S. rules 

prohibiting such conduct. Here, however, Israel has no rules for depositions because it has no 

depositions, and defense counsel cannot point to any Israeli rule that requires or permits him to 

cue a witness, because no such rule exists. Exhibit A at ¶ 7.  

Evidently, when defense counsel assert that depositions taken in Israel pursuant to Hague 

Convention requests issued by U.S. federal courts should be governed “Israel’s rules” – which do 

not exist – they mean to say that such depositions should not be governed by any rules at all.  

Defendants’ position is frivolous. It is self-evident that where a deposition is taken abroad 

with the assistance of foreign authorities at the request of a U.S. court to obtain evidence for use 

in a U.S. proceeding with the examination being conducted by U.S. counsel, those counsel are 
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not free to behave however they please – particularly where, as here, they cannot point to any 

countervailing rule of conduct under the law of the foreign jurisdiction.  

The rules governing attorney conduct during depositions are not arbitrary – their purpose, 

inter alia, is to prevent interference with or influence on the witness’ testimony, and that 

important purpose is fully valid wherever in the world the deposition is conducted. And 

achieving that purpose is especially crucial where, as here, the witness is located overseas, the 

deposition is de bene esse and the testimony elicited constitutes potential trial testimony.  

II. Rule 30(a)(2)(A)(ii) Does Not Apply to Rule 30(b)(6) Depositions 

Rule 30(a)(2)(A)(ii) provides in relevant part that a “party must obtain leave of court” to 

take a deposition if “the deponent has already been deposed in the case.” There is no binding 

precedent, nor even any consensus, as to whether this “one deposition by right” rule applies to 

Rule 30(b)(6) depositions of organizational parties. Some federal courts have held that it does. 

See e.g. State Farm Mutual Automobile Insurance Co. v. New Horizont, Inc., 254 F.R.D. 227, 

235 (E.D.Penn. 2008). But other federal courts have held that Rule 30(a)(2)(A)(ii) does not apply 

to Rule 30(b)(6) depositions of an opposing party. See e.g. Quality Aero Technology v. 

Telemetrie Elektronik GmbH, 212 F.R.D.313, 319 (E.D.N.C. 2002) (Rejecting “the proposition 

that leave of court is necessary every time a second 30(b)(6) deposition is sought …Rule 

30(b)(6) depositions are different from depositions of individuals. That difference is confirmed 

by the Advisory Committee Notes.”); Cornell Research Foundation v. Hewlett-Packard Co., 

2006 WL 5097357 at *6 n.6 (N.D.N.Y. 2006) (“[P]laintiffs … sought to block efforts by HP to 

take further discovery from Intel, based upon its failure to obtain court leave under Rule 

30(a)(2)(B) of the Federal Rules of Civil Procedure to take a second deposition of a person 

already deposed … plaintiff’s reliance upon that rule is misplaced, since it does not preclude the 
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taking of a second deposition from a corporation or other similar entity, as opposed to a single 

person.”); McCulloch v. Hartford Life and Acc. Ins. Co., 223 F.R.D. 26, 32 (D.Conn. 2004) 

(Permitting multiple Rule 30(b)(6) depositions of an organizational party).  

Since, as the cases above show, reasonable minds can and do disagree over this issue, it is 

clear that the answer is not dictated or even necessitated by the text of the Rules. And in the 

absence of any compelling authority or textual directive, the Court should resolve this question 

by asking whether it makes any practical sense to construe Rule 30(a)(2)(A)(ii) as intended to 

apply to Rule 30(b)(6) depositions? See Rule 1 (“These rules … should be construed … to secure 

the just, speedy, and inexpensive determination of every action and proceeding.”).  

The answer is a resounding “no.” In the first place, even those courts holding that Rule 

30(a)(2)(A)(ii) applies to Rule 30(b)(6) depositions agree that Rule 30(a)(2)(A)(ii) does not limit 

the number of topics that may be included in a Rule 30(b)(6) deposition notice, and that multiple 

designees may often be required. See State Farm, 254 F.R.D. at 234 (“[A] Rule 30(b)(6) 

deposition should be treated as one deposition, no matter how many designees testify … large 

corporations with voluminous and complex documents may require testimony from multiple 

officers and custodians to provide comprehensive testimony regarding all matters ‘known or 

reasonably available to the organization.’”).  

Thus, since all agree that a party can include an unlimited number of relevant topics in a 

Rule 30(b)(6) notice, limiting a party to a single Rule 30(b)(6) notice by right: (1) constrains it to 

include each and every topic in the entire case in its lone Rule 30(b)(6) notice, lest it lose what 

might be its only chance to obtain testimony; (2) burdens the receiving party with preparing and 

producing a string of witnesses for all relevant topics at the same time; and (3) potentially ties 
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the parties and their counsel up for weeks (often out of town or, in the instant case, overseas) in 

one very long Rule 30(b)(6) deposition covering all the topics in the entire case.  

Such a result is the antithesis of the “just, speedy, and inexpensive” construction and 

application of the Federal Rules demanded by Rule 1.  

Worse, limiting parties to a single Rule 30(b)(6) deposition forces them to choose 

between either taking the Rule 30(b)(6) deposition early in discovery in order to identify relevant 

documents and evidence, or taking the Rule 30(b)(6) deposition toward the end of discovery, in 

order to question the opposing party about documents and evidence that were located and 

produced during discovery. Simply put, adopting defendants’ position would mean finding that a 

party is not entitled to go back and obtain Rule 30(b)(6) testimony regarding evidence that was 

identified and produced thanks to testimony in an earlier Ruler 30(b)(6) deposition. Precisely 

because of the crippling effect this would have on discovery, the leading authorities on the 

Federal Rules maintain that Rule 30(a)(2)(A)(ii) does not apply to Rule 30(b)(6) depositions:  

The limitation on a second deposition of a given witness 

seems designed to avoid impositions on individual persons. 

The fact that a Rule 30(b)(6) notice must specify limited 

topics for examination implies that additional inquiry into 

other relevant topics should not be precluded by the fact 

that inquiry has first been made on the topics designated for 

the first Rule 30(b)(6) deposition. Moreover, it might be 

inappropriate to insist that all topics be explored in a single 

deposition because various topics are suitable for inquiry at 

different times in the case.  

 

Wright & Miller, 8A Federal Practice & Procedure § 2103 (3d ed.) (emphasis added).  

 Therefore, this Court should find as a matter of law that the limitation contained in Rule 

30(a)(2)(A)(ii) does not apply to Rule 30(b)(6) depositions.  
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III. Additionally/Alternatively, the Defendants Have Waived Any Objections to 

Multiple Rule 30(b)(6) Depositions 

 

Additionally or alternatively, the Court should find that in the instant case the defendants 

have waived any objection to the service of multiple Rule 30(b)(6) depositions.  

Some two and half months ago, defendants’ counsel told plaintiffs that it was difficult for 

defendants to arrange Rule 30(b)(6) designees, and requested that plaintiffs proceed with their 

Rule 30(b)(6) discovery “incrementally,” by serving a Rule 30(b)(6) notice for some but not all 

of the topics on which they sought testimony, with other testimony regarding other topics to be 

sought later in additional Rule 30(b)(6) notices. Plaintiffs agreed to this request and noticed 

initial Rule 30(b)(6) depositions for a limited number of topics. Exhibit A at ¶¶ 12-14; Exhibit D.  

By luck, plaintiffs discovered that in the related Klieman v. Palestinian Authority case, 

the defendants had moved to quash a Rule 30(b)(6) deposition on the grounds that a party needs 

leave to take a second deposition of a person already deposed. Exhibit A at ¶; Exhibit E at 19-21. 

Plaintiffs’ counsel immediately asked defendants’ counsel whether they intended to take 

the same position in this case as in Klieman, and the latter confirmed that – contrary to 

defendants’ earlier request that plaintiffs proceed “incrementally” with Rule 30(b)(6) discovery – 

defendants now intend to argue that plaintiffs are entitled to a single Rule 30(b)(6) deposition 

from each defendant, so that their first Rule 30(b)(6) deposition would be their last Rule 30(b)(6) 

deposition (absent leave of Court). Exhibit A at ¶¶ 16-21; Exhibits F-K.  

It is elementary that discovery objections are waived if not timely raised; thus, since 

defendants requested that plaintiffs take Rule 30(b)(6) discovery “incrementally” – they have 

waived any right to now rely on Rule 30(a)(2)(A)(ii) in this case. 

WHEREFORE, the instant motion should be granted.  
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Plaintiffs, by their Attorney, 

/s/ Robert J. Tolchin   

Robert J. Tolchin 

D.C. Bar No. NY0088 

111 Livingston Street, Suite 1928 

Brooklyn, New York 11201 

(718) 855-3627 

Fax: (718) 504-4943 

rjt.berkman@gmail.com 

 

 

CERTIFICATION 

  

I certify that on April 6, 2012 I served this motion via ECF on the counsel below:  

Richard A. Hibey 

Mark J. Rochon 

Charles F.B. McAleer, Jr. 

Laura G. Ferguson 

Timothy O’Toole 

MILLER & CHEVALIER CHARTERED 

655 15th Street, NW 

Washington, DC 20005 

 

 

 

/s/ Robert J. Tolchin   

Robert J. Tolchin 
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