
 

 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

____________________________________ 

      ) 

ACT NOW TO STOP WAR AND END ) 

RACISM COALITION, et al.,  )    

      )  

Plaintiffs,  )  

      )  

v.    ) Civil Action No.07-01495 (RCL) 

      )  

DISTRICT OF COLUMBIA,   )   

      )  

   Defendant.  )  

___________________________________  ) 

 

MOTION FOR ORDER TO SHOW CAUSE WHY DEFENDANT SHOULD NOT BE 

HELD IN CONTEMPT AND/OR FOR OTHER RELIEF 

Muslim American Society Freedom Foundation (“MAS Freedom” or “MASF”) 

respectfully moves this Court for an order to show cause why the District of Columbia should 

not be held in contempt of court and sanctioned for having defied or disregarded this Court’s 

final order and injunction which declared and found certain District of Columbia municipal 

postering regulations to be unconstitutional and in violation of the First Amendment and the Due 

Process clause and further ordered the District be enjoined from enforcement of those provisions. 

See ECF No. 85 (“Order”);
1
 see also ECF No. 86 (“Memorandum Opinion”); Act Now to Stop 

                                                 
1
   The Court’s Order, included as follows: 

 

It is hereby “ORDERED that subsections 108.6 and 108.13 of the regulations pertaining to signs, placards 

and posters at 24 D.C. CODE MUN. REGS. § 108 (2012) are declared and found to be unconstitutional and 

in violation of the First Amendment to the U.S. Constitution and the Due Process Clause; it is 

  

FURTHER ORDERED that the portion of subsection 108.11 of 24 D.C. CODE MUN. REGS. § 108 (2012) 

reading ‘and if the sign is for an event, the date of the event’ is declared and found to be unconstitutional 

and in violation of the First Amendment to the U.S. Constitution; it is 

  

FURTHER ORDERED that the District of Columbia is enjoined from enforcing subsections 108.6 and 

108.13 of 24 D.C. CODE MUN. REGS. § 108 (2012); and it is  
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War and End Racism Coal. v. Dist. of Columbia (ANSWER IV), 2012 U.S. Dist. LEXIS 169202 

(D.D.C. Nov. 29, 2012).
2
 

I. Overview 

The District of Columbia is willfully violating this Court’s Order.  It continues to publish 

the regulatory provisions struck down by this Court as facially unconstitutional and violative of 

the First Amendment and/or Due Process. By publication of the stricken municipal regulations, 

the District continues to enforce those enjoined regulations. To date, the District has not 

rescinded or amended the regulatory provisions despite this Court’s ruling. Id. 

By publication, the District continues to advise potential speakers that the event / non-

event distinction enjoined and declared unconstitutional by this Court remains the law and is 

subject to penal sanctions of up to $2,000 per sign.  

Along with those published fines, the District keeps the unconstitutionally vague 

provisions on the books that this Court found permitted or encouraged arbitrary and/or 

discriminatory enforcement, the “fear [of which] could substantially chill protected speech.” 

ANSWER IV at *81.  

Excise of the unconstitutional provisions is clearly required, yet the D.C. Attorney 

General refuses. 

MASF’s counsel has engaged in exhaustive efforts requesting the District conform its 

regulatory scheme to the Court’s ruling. The District responds that it “would be a waste of 

                                                                                                                                                             
FURTHER ORDERED that the District of Columbia is enjoined from enforcing the portion of subsection 

108.11 of 24 D.C. CODE MUN. REGS. § 108 (2012) reading ‘and if the sign is for an event, the date of the 

event.’” 

 

ECF No. 85. 

 
2
  Pursuant to this Court’s Memorandum Opinion, ECF No. 86, all references to the Memorandum Opinion, 

2012 U.S. Dist. LEXIS 169202 (D.D.C. Nov. 29, 2012), are cited herein as ANSWER IV. 
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everybody’s time” to rescind the facially unconstitutional regulatory provisions. See Ex. 1, April 

5, 2013, e-mail from Andy Saindon to Carl Messineo. 

Just this month, when MASF posters were registered with the District’s Public Space 

Regulation Administration, enforcement officials advised that signs would be removed and fines 

and penalties would be levied if MASF’s signs remained posted for more than thirty (30) days 

after a date referenced in the content of the material. Ex. 2, Affidavit of Sarah Sloan, ¶¶8-9. 

The District is required to comply with this Court’s Order. It has sought no stay of the 

Order and no stay has been entered. 

Attorney General Irvin B. Nathan personally endorses the continued publication of the 

facially unconstitutional regulatory scheme along with its stated penal and financial penalties in 

the D.C. Municipal Regulations. See Ex. 3, May 6, 2013, Letter from D.C. Attorney General 

Irvin B. Nathan to Carl Messineo and Mara Verheyden-Hilliard (“Nathan letter”).
3
 

The District’s Office of Attorney General (“OAG”) asserts an unfortunately familiar 

position and lack of candor in refusing to comply with the Court’s Order. It states that its 

interpretation of the Court’s ruling in this matter is that the District has no obligation to conform 

the District’s unconstitutional regulations to the ruling through rescission, excision or 

amendment.  Like its sanctioned misconduct in refusing to conform to this Court’s discovery 

scheduling Order, the District once again claims the right to defy or disregard the Court’s 

authority.  

This entire five-year long litigation has been about amending challenged regulations to 

conform to constitutional requirements.   

                                                 
3
  After undersigned counsel requested that the District take action to comply with the Court’s Order and the 

District stated its refusal to rescind the regulatory provisions that have been struck by the Court, the District 

subsequently advised that it would file what is a plainly frivolous, and improper motion to vacate this Court’s Orders 

with the U.S. Court of Appeals for the District of Columbia Circuit. The District exhibits no bounds upon its 

unprofessional conduct in the course of this litigation. 
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The beginning, middle, and end of the Court’s operative Memorandum Opinion, indeed 

its entire thrust, returns to the need for regulatory amendment to cure the identified constitutional 

violations. The Court’s Memorandum Opinion begins with the subject of regulatory amendment: 

The District has amended the law twice since this Court’s last substantive 

opinion. While these amendments bring the law closer to constitutionality, the 

District has not properly explained the event/non-event distinction, and has added 

a definition of “event” that explicitly delegates broad administrative discretion to 

enforcement officers. Therefore the plaintiff is entitled to summary judgment. 
 

ANSWER IV at*1-2. 
 

The context throughout the Opinion, discussing measures taken and which still need to be 

taken in order to address and cure constitutional violations, is the process of amendment of those 

regulations. Indeed, an entire section is dedicated to discussing how and why “[t]he District’s 

2011 amendments do not solve all the constitutional problems.” Id. at *60-64. 

Discussing the unconstitutional language of the regulations with specificity and 

addressing severability, the Court directed that “[certain identified] language should be severed 

from the rest of the law” and that offending subprovisions were to be “excised.” See ANSWER IV  

at *100-01; see also id. at *97 (examining “what the law would look like without those 

provisions”); id. at *99 (referencing the regulations “after excising subsections 108.6 and 

108.13”). 

The conclusion of the Court’s Opinion further discusses the need for amendment to cure 

violations: 

After ANSWER—and later MASF—challenged the sign regulations, the District 

took steps to fix the problems in its law. Unfortunately, after five years of 

litigation and four amendments to the sign regulations, the law still fails First 

Amendment and Due Process scrutiny.  

 

The Court lauds the District for opening its lampposts to political messages, when 

it might have never designated them a public forum in the first place. The Court 

commends the District’s Department of Transportation for repeatedly amending 

the sign regulations to bring the law closer to constitutionality.  

Case 1:07-cv-01495-RCL   Document 97   Filed 05/28/13   Page 4 of 30



 

5 

 

 

But once the District opens up public property to political speech, it has a 

responsibility to be fair, even, and precise in its regulations. 

 

Id. at *101-02. 
 

Moreover, the District’s refusal to amend the regulations to conform with the final 

injunctive order is directly, hypocritically, and contemptuously at odds with its own stated 

understanding of the regulatory scheme and the very actions it has taken throughout this same 

matter.  

As the District has incrementally acknowledged constitutional defects preliminarily 

found by this Court, or identified by Plaintiff, it has thereupon amended the regulations, albeit 

insufficiently, to cure all defects. 

No less than four times the District has amended the regulations during this litigation, 

specifically, because of the issues of unconstitutionality raised herein. When it has done so, it has 

acknowledged that amendment or excision or rescission is necessary – indeed compelled by the 

legal and public interest – to conform to regulations and avoid constitutional defect or harm. See, 

e.g., ANSWER IV at *1-2, supra *6 (quoting D.C. MUN. REGS. tit. 56, §§ 8759-60 (Nov. 6, 

2009) (“The Department explained that the emergency rulemaking was ‘necessitated by the 

immediate need to address the continuing threat to the public welfare posed by an unequal 

treatment of non-commercial advertising in the public space . . . [the amendment] removes a time 

limit distinction . . . that has raised First Amendment concerns.’”). 

When the Court made what the District called “a preliminary judicial finding” of 

unconstitutionality, the District acknowledged an “immediate need” to amend the regulations. 

After this Court’s ruling of July, 2011, the District itself explicitly stated that “emergency 

rulemaking is necessitated by the immediate need to address the continuing threat to the public 

welfare posed by a preliminary judicial finding of unequal treatment of non-commercial 
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advertising in the public space….[T]he rulemaking removes a time limit distinction that exists 

between certain forms of advertising that has raised First Amendment concerns. This shortened 

review period will help expedite mitigation of any constitutional concerns.” See Ex. 4 (DOT 

Notice of Emergency and Proposed Rulemaking, issued September 30, 2011).  

Now that the Court has issued a Final Order that binds the District, finding and declaring 

that those amended regulations are facially unconstitutional and violative of the First 

Amendment and/or Due Process, and further enjoining enforcement, the District takes the 

position that it need not amend those regulations to comply with the Court’s Order, including 

injunctive relief. 

The District has no uncertainty or confusion regarding the injury or “mischief that the 

injunction seeks to prevent.” Common Cause v. Nuclear Regulatory Comm., 674 F.2d 921, 927 

(D.C. Cir. 1982). It has no inability to amend the regulations, nor does it have any lack of 

knowledge that amendment is a necessary and reasonable step within its power to comply with 

the Court’s Order. 

The District of Columbia, acting by and through its Attorney General, willfully refuses. 

II.  It is Undisputed That the Municipality Continues to Publish and Maintain the 

Unconstitutional, Stricken and Enjoined Enforcement Regulations on the Books 

It is undisputed that the District of Columbia maintains and publishes in the District of 

Columbia Regulations, and refuses to rescind or amend, the regulations that were found to be 

unconstitutional by this Court and were also further enjoined from any enforcement. 

The published enforcement scheme that the District refuses to rescind and/or amend – 

complete with penal sanctions of up to $2,000 for each sign in violation of the regulations
4
 – 

gives notice to those who wish to engage in free speech postering activities that the regulatory 

                                                 
4
   24 D.C. MUN. REGS. § 1380.3 (establishing penalties of up to $2,000 per sign in violation of the 

published regulations). 
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provisions this Court struck as violating the U.S. Constitution continue to be enforced as the law 

of the District of Columbia. See D.C. Code § 2-561 (2012) (publication in the District of 

Columbia Municipal Regulations creates a presumption that the regulation was duly issued, 

prescribed, adopted, or enacted). 

III. Execution of the November 29, 2012, Order, Including Injunctive Relief, Requires 

the District to Cease Publishing or Rescind the Specific Provisions Ruled 

Unconstitutional 

This Court’s November 29, 2012, Order declared and found specific regulatory sub-

provisions of title 24 of the D.C. MUN. REGS to be unconstitutional and further ordered the 

District be enjoined from enforcement of these stricken provisions. ECF No. 85. 

By enjoining enforcement generally, the Court’s Order enjoins all elements of 

enforcement. The District appears to assert that the Court’s injunction encompassed only the 

application of financial penalties or the issuance of Notices of Violation (“NOVs”), but there is 

no basis for such limitation in the plain text of the injunction.
5
 

A component element of enforcement is the publication of the prescribed course of 

postering in the D.C. Register (along with any sanctions for violations), to be compiled thereafter 

into the D.C. Municipal Regulations for ease of reference by potential speakers, enforcement 

agents and the public.  

Publication of restrictive rules with stated penalties constitutes enforcement. Enforcement 

requires publication under both D.C. law and constitutional Due Process. See D.C. Code § 2-

558(b) (no enforcement until after publication in D.C. Register); D.C. Code § 2-552(b)(1) 

(requiring compilation and publication of regulations in the D.C. Municipal Regulations); D.C. 

Code § 2-561 (publication creates presumption that regulation was duly issued); City of Chi. v. 

                                                 
5
  No particular elements of the enforcement process were singled out or excepted. For example, the 

injunction – even by the District’s apparent position – bars the issuance of Notices of Violation pursuant to the 

stricken sub-provisions, although it does not specifically reference Notices of Violation in its terms. 
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Morales, 527 U.S. 41, 58 (1999) (Due Process requires fair notice). 

Where publication of the unconstitutional regulations persists in the D.C. Municipal 

Regulations, rescission is mandated for the District to not be in violation of the injunction. 

IV. The Court’s Memorandum Opinion Shows that Continued Publication Perpetuates 

the Constitutional Injuries That the Injunction Redresses and Remedies 

The context and the circumstances of the Court’s Order are manifest in the accompanying 

Memorandum Opinion. That opinion articulates and reasons that an injunction is necessary to 

preclude identified constitutional injuries.  

The continued publication of the stricken regulations perpetuates precisely the 

constitutional harms to be precluded by the Order, including by the injunctive relief. 

A. Publication of the Stricken Regulations Unconstitutionally Restricts Potential 

Speakers’ Expressive Activities, Thereby Enforcing Those Unconstitutional 

Restrictions with Stated and Threatened Penal Sanctions Precisely in the 

Manner Precluded by the Injunction 

The Court found the provisions asserting an event / non-event distinction and truncated 

durations of posting for event-related signs to be unconstitutional and to violate the First 

Amendment and its Free Speech Clause. The distinction established restrictions on free speech in 

a designated public forum, unconstitutionally burdening non-commercial expressive signs that 

were deemed “related to a specific event” with shorter and restrictive posting durations. The 

Court found that the District “has not properly justified the distinction it draws between events 

and non-events” and “has provided no admissible evidence about how the law accomplishes” or 

furthers any content-neutral purpose. ANSWER IV at *31-32, *33-62. 

The event / non-event distinctions were stricken and further enforcement of those 

unconstitutional distinctions was enjoined. ECF No. 85. 

The District, however, continues to publish the content-based distinctions, along with the 

severely curtailed periods of posting for event related signs, despite this Court’s Order. As 
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discussed below, publication per se is a manner of enforcement, a statement by the municipality 

that these are the legal standards and restrictions to be respected and that one must conform one’s 

conduct as directed. 

The District further enforces these restrictions by accompanying publication with stated 

penalties of up to $2,000 per sign, 24 D.C. MUN. REGS. § 1380.3, severe financial penalties for 

potential speakers who do not conform to the unconstitutional restrictions.
6
 

According to written correspondence from Attorney General Nathan, the Court’s Order 

permits the municipality to publish notice of up to $2,000 of fines per sign posted in “violation” 

of the unconstitutional event / non-event distinctions. See Ex. 3, Nathan letter (“As to your 

request that the District formally repeal the enjoined regulations, we first note that the district 

court’s order does not require it . . . the order enjoins only enforcement of the regulations”). 

According to Nathan’s “interpretation” of the Court’s Order, this publication of stated 

free speech restrictions along with stated penal sanctions by the municipality does not constitute 

enforcement of those restrictions, i.e., the threat of thousands of dollars of fines does not force, 

or enforce, speakers to conform to the unconstitutional published restrictions. 

This is a little like saying that a robber who, brandishing a gun, threatens, “Your money 

or your life,” has not committed robbery unless he actually shoots his victim.  

According to Attorney General Nathan’s reasoning, a stated threat is of no consequence 

even though the threat itself enforces compliance with the stated demand – just as the published 

regulations enforce compliance with the published (and unconstitutional) restrictions on free 

speech.  

The Court’s ruling did not strike the regulatory language as unconstitutional, further 

                                                 
6
   The penalties are severely chilling. The ANSWER Coalition was subject to baseless fines totaling over 

$70,000.  
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enjoin “enforcement,” and simultaneously permit the ongoing publication of the stricken 

language and threat of penal sanction to the public for engaging in what should be lawful free 

speech activity.   

It is mendacity to suggest otherwise, and an outrage for the Attorney General to actually 

engage in municipal action that would continue threatening potential speakers through the 

publication of the unconstitutional provisions in the official regulations. Yet, that is precisely 

what is placed before this Court and expressly claimed by the Attorney General and the District 

of Columbia. 

Attorney General Nathan’s “interpretation” of the Court’s injunctive order is as strained 

as his office’s earlier “interpretation” of the Court’s Scheduling Order, an interpretation which 

was so unfounded as to constitute sanctionable misconduct. ECF No. 50 at 7 (OAG argues that 

the “plain text of the Court’s [Scheduling] Order authorized the District to serve discovery 

here.”); ECF No. 67 (ordering sanctions for the OAG’s purported “interpretation” of the 

Scheduling Order); ECF No. 68 at 10 (citing D.C. Rules of Prof’l Conduct R. 3.3.(a)(1), 

reminding that OAG counsel “owe a duty to the people of the District of Columbia to act 

prudently and honestly on their behalf.”). 

That sanction was insufficient to awaken the consciousness of the D.C. Attorney General. 

See, e.g., ECF No. 70 at 2 (Attorney General Nathan signed the District’s motion for 

reconsideration of the sanction order, asserting that the OAG’s “interpretation” was “objectively 

reasonable” and the Court’s sanctions opinion “was unjustified, defamatory, and injudicious”). 

As discussed above, the start, middle, and end of the Court’s Memorandum Opinion was 

clear that the regulations must be amended to remove the offending provisions. Indeed, the 

District has, even with the Court’s preliminary finding of unconstitutionality, recognized that 
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amendment or rescission of the offending provisions was necessary. 

The requirements of the Order, however, compel such amendment or rescission. This 

flows both from the finding of unconstitutionality in the context of this case as well as the 

injunction against further enforcement. 

Even if the postering regulations did not state the severe penalties that they do, the very 

fact of publication would constitute enforcement. By publishing the event / non-event 

distinctions, the municipality is providing fair notice to potential speakers of the conduct which 

is deemed permissible or not. “[T]he fair notice requirement’s purpose is to enable the ordinary 

citizen to conform his or her conduct to the law.” Morales, 527 U.S. at 58. 

The postering regulations, as published, do state severe penal sanctions. See Washington 

v. D.C. Dep't of Pub. Works, 954 A.2d 945, 948 (D.C. 2008) (primary object of the Litter Control 

Act as a penal statute is “to enforce obedience to the mandates of the law by punishing those who 

disregard them”). 

The published threat of financial penalty, even before reaching actual application of 

penalties through NOVs, imposes a chill or self-censorship on the part of potential speakers who 

wish to avoid the published penalties. This imposes as effective of an unconstitutional chill as a 

later-occurring application of sanctions through NOVs. See NAACP v. Button, 371 U.S. 415, 433 

(1963) (In the context of the First Amendment especially, “[t]he threat of sanctions may deter 

their exercise almost as potently as the actual application of sanctions.”). 

A potential speaker will be chilled from the full expression permitted under law. 

Consulting the published regulations, a potential speaker who wishes either to conform his or her 

conduct to the stated law or who wishes to avoid penalties (or both) will self-censor and restrain 

her speech. This is precisely the constitutional harm, the chilling of the range of permitted free 
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speech, that the Court’s ruling was intended to preclude. 

The District wants to strip the Court’s injunction against enforcement, to deconstruct 

“enforcement” and interpret it as meaning only the issuance of a Notice of Violation, i.e., the 

final application of a financial sanction. All other elements of enforcement, including the 

prerequisite publication, are disregarded or excluded by the Attorney General and his office. 

There is no basis for this found in either the injunction, which has no language of exclusion or 

exception, or in the accompanying Memorandum Opinion, which is equally clear. 

The publication of a regulation is part and parcel – and a necessary legal element – of 

enforcement. Publication is the sine qua non of enforcement. There is no enforcement without 

publication. See D.C. Code § 2-558(b) (except emergency rule, “no rules or document of general 

applicability and legal effect . . . shall become effective until after its publication in the District 

of Columbia Register[]”).  

Publication is a legally required sub-component of “enforcement,” it provides the 

requisite due process and notice to the public and government agents of what conduct is 

permitted and what is not. See D.C. Code § 2-558(b) (no rule of general applicability and legal 

effect shall become effective until after publication in the D.C. Register); D.C. Code § 2-

551(5)(A) (a rule or “document of general applicability and legal effect” is one “prescribing a 

sanction or course of conduct” applicable to the general public); D.C. Code § 2-552(b)(1) 

(requiring annual compilation and publication in the D.C. Municipal Regulations of “[e]very 

rule, regulation and document having general applicability and legal effect adopted by the . . . 

Mayor . . . and each agency[]”). 

B. Publication of the Enforcement Regulations Struck as Unconstitutionally 

Vague Substantially Chills Free Speech Precisely in the Manner Intended to 

be Precluded by the Injunction 

The Court’s Order declared and found 24 D.C. MUN. REGS. § 108.6 (content-based 
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distinction establishing truncated posting period for signs “related to a specific event”) and 24 

D.C. MUN. REGS. § 108.13 (delegating standardless and unfettered authority to enforcement 

agents to determine any sign to be “related to a specific event”) to be unconstitutional, including 

unconstitutionally vague. The Court also enjoined further enforcement of these regulations. 

Vagueness may invalidate a criminal law for either of two independent reasons. First, it 

may fail to provide the kind of notice that will enable ordinary people to understand what 

conduct it prohibits; second, it may authorize and even encourage arbitrary and 

discriminatory enforcement. 

 

ANSWER IV at *71 (quoting Morales, 527 U.S. at 56).The Attorney General cannot 

simply ignore the Court’s findings and injunction. “This is a clear example of the kind of 

administrative discretion that the Due Process Clause and First Amendment abhor.” ANSWER IV 

at *80-81. 

Constitutional injury flows directly from the publication, per se, of the vague 

enforcement provisions.  

“[T]he sign regulations facially lack the ‘precision and guidance . . . necessary so that 

those enforcing the law not act in an arbitrary or discriminatory way.’” Id. at *71 (quoting Fed. 

Commc’n Comm’n v. Fox Television Stations, Inc., 132 S. Ct. 2307, 2317 (June 21, 2012)). 

Notice and publication, per se, of these wide open and unconstitutionally vague penal 

provisions causes impermissible chilling of speech. The Court found that the presence of the 

standardless discretion in published regulations could substantially chill speech because potential 

speakers would fear uneven and inconsistent enforcement and self-censor or refrain from free 

speech activities. Id. at *81 (citing Reno v. ACLU, 521 U.S. 844, 871-72 (1997)) (a speaker such 

as MASF “might still worry about uneven and inconstant implementation of the sign regulations; 

this fear could substantially chill protected speech”); id. at *103 (Any potential speaker including 

“MASF has a strong interest in knowing that the District will implement the sign regulations in a 
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predictable, consistent and objective manner. The fear of inconsistent, uneven enforcement can 

have a serious chilling effect on speech. The nature of speech at issue increases the chance of 

inconsistent applications.”) 

Yet, in the D.C. Municipal Regulations the District of Columbia continues to publish to 

potential speakers the very penal enforcement provisions that the Court found to objectively and 

unconstitutionally chill freedom of speech.  

There is no way for the District of Columbia or the Attorney General to assert with any 

basis that it is complying with this Court’s injunction, when the Order including injunctive relief 

clearly barred the constitutional injury – the chilling of speech – that the publication of vague 

and discretionary enforcement provisions necessarily causes. This is precisely the injury against 

which the Order was to preclude or protect. There are no multiple and reasonably differing 

“interpretations” of the Court’s order especially considering its context, i.e., the accompanying 

Memorandum Opinion. The Court was clear and unambiguous. Yet, the District insists on 

continuing publication of the regulatory provisions that were found and declared unconstitutional 

and the further enforcement of which were enjoined. 

C. Enforcement Agents Rely on and Further Enforce the Published 

Unconstitutional Regulations 

Since administrative and enforcement officials rely upon the regulations as published in 

the D.C. Municipal Regulations, the persistency of the regulations on the books effects the same 

unconstitutional defects in enforcement that the injunction was to preclude. 

The record in this case, as reflected in the dispositive motions filing, is that enforcement 

agents – naturally – turn to the published D.C. municipal regulations for their guidance 

enforcement. Those regulations remain as unconstitutional as published as they were on the day 

of the Court’s ruling. See, e.g., Ex. 5, Deposition of Inspector Charlene Barber (excerpt) 24:11-
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16 (Inspector Barber inspects signs to see if they are consistent with “the current regulations” 

and if not, issues a Notice of Violation); Ex. 6, Deposition of Inspector Andre Lee (excerpt) 

28:4-5 (identified the exhibit consisting of 24 D.C. MUN. REGS. § 108, et seq., to be “the 

regulation of the signs, posters, and placards that we go by to enforce.”). 

In May, 2013, the District’s enforcement agents advised that the truncated and 

unconstitutional event related posting period would apply to MASF posters, the content of which 

contained a date reference, and further stated that the signs would be subject to penalty and fines 

and removal if they remained affixed more than thirty (30) days post-event. Ex. 2, Affidavit of 

Sarah Sloan, ¶¶8-9. 

On May 3, 2013, MASF and the ANSWER Coalition sought to register certain signs with 

the District, id. ¶¶1-3, “hybrid” signs which referenced the date of a demonstration calling to 

close Guantanamo along with a message of general political advocacy that Guantanamo should 

be closed (Ex. 2-A, exemplar of poster). 

The District’s office of Public Space Regulation Administration (“PSRA”) stated that 

fines would issue thirty days after the event date because that is what was stated in the 

regulations as published. Ex. 2, ¶¶8-9. The function of this office is the administration of the 

regulations that are the subject of the Court’s November 29, 2012, Order. 

On May 3, 2013, the PSRA was delivered a letter signed by Imam Mahdi Bray for MASF 

and by Brian Becker for the ANSWER Coalition. That letter conveyed the intention that the 

signs would be posted for 180 days in conformity with the Court Order dated November 29, 

2012 which enjoined enforcement of the event / non-event distinction. Id. ¶2; Ex. 2-B. 

District officials relented only after being provided citation to this Court’s November 29, 

2012, Order, and only after District officials took approximately one week to consult with 
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District attorneys. Ex. 2, ¶¶12-15. 

 It bears noting, as well, that most members of the public who interact with the District on 

a postering regulatory matter – or any regulatory matter – are not doing so after years of 

constitutional rights litigation, informed by the litigation, and coming armed with a Court Order 

for the purpose of trying to convince the District’s agents that the plain text of the published 

regulations should be disregarded. As the District would seem to have it, one practically requires 

engagement of an attorney to ensure that the District will respect the free speech and Due 

Process rights already adjudicated by this Court. The system should be self-enforcing. This 

Court’s ruling is required to be respected. 

V. MASF’s Exhaustive Conferral with the District of Columbia 

MASF’s counsel has undertaken extensive efforts at conferral with the District of 

Columbia in unsuccessful efforts to avoid judicial intervention. The District opposes the relief 

requested herein. 

In March, 2013, undertaking steps preparatory to a MASF postering campaign made 

possible by the Court’s November 29, 2012, ruling enjoining enforcement of certain penal 

provisions pertaining to signs, posters and placards, undersigned counsel found that the District 

of Columbia continued to maintain the stricken regulations on the books as its asserted and 

published enforcement regime. 

On April 3, 2013, MASF’s counsel wrote to the District’s appellate counsel, Carl J. 

Schifferle, advising that the unconstitutional regulations appeared to still be published as the 

enforcement authority of the District of Columbia in the D.C. Municipal Regulations and 

requesting any evidence that repeal or removal of the unconstitutional regulations had, in fact, 

issued. Ex. 7, April 3, 2013 e-mail from Mr. Messineo to Mr. Schifferle.  

The first substantive response came from trial counsel, Andy Saindon, who advised that 
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conforming the regulations to the Court’s Order would be “a waste of everybody’s time.” Ex. 1, 

April 5, 2013, e-mail from Mr. Saindon to Mr. Messineo. 

What you apparently seek would be a waste of everyone’s time. The judge’s order 

struck down certain provisions of the postering regulations. They are no longer 

valid as a matter of law. Notwithstanding that it would be foolish for the District 

to attempt to enforce them, the appropriate agencies were immediately informed 

of the judge’s ruling and will not enforce the stricken provisions 

 

Ex. 1, April 5, 2013, e-mail from Mr. Saindon to Mr. Messineo. 

Rather than go directly to Court seeking enforcement of the injunction, Plaintiff’s counsel 

attempted to provide the District with additional legal rationale. Plaintiff’s counsel reminded the 

District: 

A substantial and prevailing claim of MASF was that the vagueness of the 

regulations “provides neither potential speakers nor enforcement officers any real 

guidance, and this uncertainty chills a substantial amount of protected speech.” 

Act Now to Stop War & End Racism Coal. v. District of Columbia, 2012 U.S. 

Dist. LEXIS 169202, at *780 (D.D.C. Nov. 29, 2012). 

 

Ex. 8, April 11, 2013, e-mail from Mr. Messineo to Mr. Saindon at 1. 

 Plaintiff’s counsel emphasized that: 

Chief Judge Lamberth found that, given the vagueness of these stricken regulatory 

sub-provisions, the “fear [of inconsistent enforcement] could substantially chill 

protected speech.” Id. at *81 (citing Reno v. ACLU, 521 U.S. 844, 871-72 

(1997)). This was repeated by Judge Lamberth in his ruling. “The fear of 

inconsistent, uneven enforcement can have a serious chilling effect on speech.” 

Id. at *103. 

 

Ex. 8, April 11, 2013, e-mail from Mr. Messineo to Mr. Saindon at 2. 

 Plaintiff’s counsel wrote to the District that:  

The regulations authorizing and announcing enforcement must be rescinded in 

order for there to be compliance with the Court Order enjoining enforcement.  

 

In this matter the District has previously disregarded the plain language of Court 

Orders, resulting in the Court’s issuance of sanctions. (October 4, 2012, ECF No. 

68).  
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The position currently asserted by the District, that it interprets a ban on 

enforcement to be permission to continue to threaten the public with enforcement, 

requires a contorted reasoning to even suggest. 

 

Ex. 8, April 11, 2013, e-mail from Mr. Messineo to Mr. Saindon at 1. 

 The regulations misinform the public that they must remove “signs related to a specific 

event” 30 days after the event, 24 D.C. MUN. REGS. § 108.6 (2012), potentially months before 

the actual maximum duration of 180 days permitted under the regulations (as modified by the 

injunction). 

Here, too, Plaintiff’s counsel pointed this out to the District. “The District may not 

continue to advise the public, through published regulations, that certain activities are in 

violation of the law when they are not and insodoing continue to chill free speech.” Id. 

Plaintiff’s counsel noted with respect to administration and enforcement, while the 

District asserted that “affected agencies” had been informed of the Court’s ruling that does not 

mean that administrative officials and enforcement agents had been so advised or trained.
7
 See 

Ex. 9, April 4, 2013, e-mail from Carl Messineo to Carl Schifferle (stating DDOT and DPW 

have been informed). 

With respect to internal agency enforcement training and guidance, the District 

states that ‘appropriate agencies were immediately informed of the judge’s 

ruling.” Yet, it provides no substantiation and no related records that enforcement 

agents have been so advised or trained. 

 

Additionally the depositions of the District’s enforcement agents in this matter 

establish that agents rely on the D.C.M.R. for enforcement guidance. 

 

Regardless of any internally discussed intent regarding enforcement, if any, the 

fundamental injury persists in the chilling of free speech through the continued 

publication of the intent to enforce the unconstitutional regulations. 

 

                                                 
7
  Additional defects with this facially deficient claim are discussed in detail, infra, in Section VII(B)of this 

motion (“Attorney General Nathan’s Claim That ‘Affected Agencies Were Immediately Informed of the Ruling’ is 

Insufficient to Ensure That Enforcement Does Not Occur”). 
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Ex. 8, April 11, 2013, e-mail from Mr. Messineo to Mr. Saindon at 2. 

 

 Plaintiff’s counsel again requested the District reconsider its position. Id. at 1. 

 By e-mail dated April 12, 2013, Mr Saindon represented again that “[t]he District 

respectfully declines to rescind the stricken regulations.” Ex. 10, April 12, 2013, e-mail from Mr. 

Saindon to Mr. Messineo. That e-mail was carbon copied through the upward chain of trial 

counsel supervisors, including to Ellen Efros and Grace Graham, and to appellate counsel. Id. 

 In response to correspondence from Mr. Messineo pertaining to this case, see Ex. 11 

(April 30, 2013, letter from Mr. Messineo to Mr. Nathan), Attorney General Nathan personally 

responded and refused to cease publishing the regulations as the published penal enforcement 

regime. Ex. 3. 

Only after having exhausted all alternatives, Plaintiff respectfully moves for the relief 

requested herein. 

VI. The Relief Requested 

 

MASF seeks a Court Order that the District of Columbia show cause why it should not be 

held in contempt of the November 29, 2012, final judgment including injunctive relief. 

A. MASF Has Amply Exceeded the Necessary Showing for a Show Cause Order 

MASF has adduced sufficient evidence that it could move the Court for an immediate 

finding of contempt. However, MASF has approached this issue incrementally and exhaustively, 

providing the District every opportunity to comply and avoid judicial intervention including a 

contempt finding.  

Conversely, by providing the District with far more opportunity than necessary, the 

record is also well established that the District’s conduct is not in good faith, is not merely 

negligent, but constitutes a willful disrespect for judicial authority at the highest levels of the 
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District’s legal offices. Of course, bad faith is not required for civil contempt. Food Lion, Inc. v. 

United Food & Commercial Workers Int’l Union, 103 F.3d 1007, 1016 (D.C. Cir. 1997). 

MASF has clearly met the standard for a show cause order. 

[T]he ultimate question of contempt is not [as yet] before the Court; plaintiff[] 

seek[s] only an Order that defendant show cause why he should not be held in 

contempt. At this stage, plaintiff [is] not required to show by clear and convincing 

evidence that the defendant should be held in contempt, but the Court must have 

some indication that sufficient evidence exists that the Court might find 

evidence sufficient to hold defendant in contempt. 
 

Stewart v. O’Neil, 225 F. Supp. 2d 6, 10 (D.D.C. 2002) (emphasis added). 

 

The requirements of the November 29, 2012, order is to be interpreted using an 

“objective test” that considers the plain language of the order and the circumstances surrounding 

its issuance. Cobell v. Babbitt, 37 F. Supp. 2d 6, 16 (D.D.C. 1999) (citing United States v. Young, 

107 F.3d 903, 907 (D.C. Cir. 1997)).  

For reasons and circumstances set forth above and herein, a prima facie case has been 

established that the District is in non-compliance with the November 29, 2012, Order. 

In response to the show cause order, the District may raise good faith compliance as a 

defense. However, good faith, standing alone is insufficient. Lashawn v. Fenty, 701 F. Supp. 2d 

84, 90 (D.D.C. 2010) (citing United States v. Shelton, 539 F. Supp. 2d 259, 263 (D.D.C. 2008)). 

“In order to provide good faith substantial compliance, a party must demonstrate that it took all 

reasonable steps within its power to comply with the court’s order.” Food Lion, 103 F.3d at 

1017. The District cannot make this showing. 

B. The Court Possesses the Authority to Enforce Its November 29, 2012, Mandate 

The Court’s authority to enforce the terms of the injunction is current and available. 

“[D]istrict courts clearly have the authority to enforce the terms of their mandates.” See 

Fund for Animals v. Norton, 390 F. Supp. 2d 12, 15 (D.D.C. 2005) (citing Int'l Ladies' Garment 
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Workers' Union v. Donovan, 733 F.2d 920, 922 (D.C. Cir. 1984)); Riggs v. Johnson County, 73 

U.S. (6 Wall.) 166, 187 (1867) (“[T]he rule is universal, that if the power is conferred to render 

the judgment or enter the decree, it also includes the power to issue proper process to enforce 

such judgment or decree.”).
8
 

C. No Stay of the November 29, 2012, Final Order Has Been Requested 

 The final judgment including injunctive relief was entered on November 29, 2012. ECF 

Nos. 85, 86. Six months have passed, and the District has not moved for a stay of enforcement as 

would be required to stay enforcement or execution of the injunction.  

The filing of an appeal does not affect a stay on enforcement of a judgment providing 

injunctive relief. This is explicit in the Federal Rules. Fed. R. Civ. P. 62(a) (“[U]nless the court 

orders otherwise, the following are not stayed after being entered, even if an appeal is taken: . . . 

[a] final judgment in an action for an injunction. . .”). 

Were the District to seek a stay at the present time, such request should be denied on the 

basis of laches, as dilatory and untimely filed. The District has chosen to not move for a stay. 

As discussed herein, in these very proceedings the District has previously moved to stay 

other orders, but not so with respect to the final order. 

With respect to the sanctions ruling entered against it, the District of Columbia 

unsuccessfully moved the Court for a stay until the District had opportunity to seek appellate 

                                                 
8
   The District’s argument, similar to that made in the earlier sanctions litigation over the Court’s discovery 

order, appears to be that the Court’s November 29, 2012, does not reach the offending conduct by its express terms. 

For all reasons set forth above and herein, this is a meritless argument. Publication is enjoined as an enforcement 

measure. Were it accepted, arguendo, the Court’s enforcement authority includes the right to issue additional orders 

in furtherance of the underlying injunction including the authority to specifically order rescission or amendment and 

issue contempt for non-compliance of such order. 

A court’s powers to enforce its own injunction by issuing additional orders is broad, Swann v. Charlotte-

Mecklenburg Bd. Of Ed., 402 U.S. 1, 15, 91 S. Ct. 1267, 28 L. Ed. 2d 554 (1978), particularly where the 

enjoined party has not “fully complied with the court’s earlier orders.” Hutto v. Finney, 437 U.S. 768, 687, 

57 L. Ed 2d 522, 98 S. Ct. 2565 (1978) 

Nat'l Law Ctr. on Homelessness & Poverty v. U.S. Veterans Admin., 98 F. Supp. 2d 25, 27 (D.D.C. 2000). 
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review of the sanctions order and opinion. See ECF No. 70, filed October 12, 2012 (Defendant’s 

Motion for Reconsideration or, in the Alternative, for Stay of a Payment of Sanctions Until Final 

Order and Opportunity for Appellate Review); see also ECF No. 83 (Order awarding reasonable 

attorneys’ fees as sanction). 

With respect to the briefing on attorneys’ fees, the District also unsuccessfully moved for 

a stay. ECF No. 73 (Defendant’s Motion to Stay Briefing on Attorney’s Fees); ECF No. 74 

(order denying motion to stay briefing). 

With respect to the final judgment including the injunctive relief, the Plaintiff specifically 

brought to the District’s attention in court filings its ability to move for a stay of the final 

judgment. In the context of MASF’s request for a stay on attorneys’ fees briefings, Plaintiff 

specifically observed such relief was appropriate “to allow the District to determine if it 

intends to file and/or file any post-judgment motions for relief or for a stay of the injunction… 

”). ECF No. 88 at 1 (emphasis added). 

Notwithstanding such discussion and that the District has moved for a stay on other 

rulings in this same matter, the District has chosen to not move for a stay of the final judgment 

including injunctive relief. 

The District has made an informed and deliberate choice to not move for a stay of the 

Court’s Order but has chosen instead to disobey the Order and its obligations to take all 

reasonable steps to comply with it. 

VII. The Excuses Offered by Attorney General Nathan Do Not Justify The Refusal to 

Cease Publishing the Unconstitutional Regulatory Regime 

The conclusion to the Court’s Opinion advises the District as follows: 

In order to avoid chilling protected speech, the regulations must be clear, and 

provide objective standards for enforcement. 

 

ANSWER IV at *102. 
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The Court hopes that it has provided the District some guidance going forward. 

The District may keep the law as is, with one across-the-board durational limit 

applying to all signs. It may reenact the event/non-event distinction—and an 

amended definition of event—and be prepared to explain the fit between the 

distinction and the law’s purposes. But the District may not regulate protected 

speech in a designated public forum without being able to show that the law is 

narrowly tailored, and it may not allow officers to exercise broad individual 

judgment when enforcing the law. . . . A separate Order consistent with this 

Memorandum Opinion shall issue this date. 
 

Id. at *104-05. 

 

The District stands in open defiance of the Court.   

Attorney General Nathan offers three bases as to why he insists on publishing and re-

publishing stricken regulations that this Court has found chill free speech and violate the U.S. 

Constitution. These are set forth in Mr. Nathan’s May 6, 2013, correspondence. See Ex. 3. Each 

is addressed below. None justify his or the District’s course of conduct. 

A. Attorney General Nathan is Incorrect that this Court’s Injunction and/or 

Memorandum Opinion Permit the Publication of the Unconstitutional Penal 

Regulations  

Attorney General Nathan’s first excuse for publishing the regulations is his claim “the 

district court’s order does not require it.” See Ex. 1. 

For reasons set forth in detail above, and herein, the injunction against “enforcement” 

enjoins enforcement generally and without exception, including therefore publication of the 

regulations. 

B. Attorney General Nathan’s Claim That “Affected Agencies Were 

Immediately Informed of the Ruling” is Insufficient to Ensure That 

Enforcement Does Not Occur 

Attorney General Nathan’s second excuse for publishing the regulations is that “the 

affected agencies were immediately informed of the ruling and will not enforce the regulations . . 

Case 1:07-cv-01495-RCL   Document 97   Filed 05/28/13   Page 23 of 30



 

24 

 

.” See Ex. 3.
9
 

The implied gist of the municipality’s contention appears to be that “the appropriate 

agencies were immediately informed of the judge’s” injunction and therefore will not issue 

Notices of Violation under these unconstitutional provisions. Even this, however, misses the 

mark on multiple fronts. 

“Agencies” in the abstract do not enforce the law. Individual officials administer and 

enforce the law. On its face, this claim does not represent that the actual individuals responsible 

for enforcement have been “informed,” much less trained to disregard the published regulations. 

Plaintiff’s counsel has noted to the District attorneys that there is “no substantiation and 

no related records that enforcement agents have been so advised or trained.” Ex. 8, e-mail from 

Mr. Messineo to Ms. Saindon. Such evidence appears to not exist. 

Factually, Attorney General Nathan’s representation that “affected agencies” were 

informed is false. The largest enforcement agency, the Metropolitan Police Department 

(“MPD”), was not so informed according to the OAG. 

Personnel from three agencies may issue NOVs: The Department of Public Works 

(“DPW”), the Metropolitan Police Department, and the Department of Health. 24 D.C. MUN. 

REGS. § 1300.2(a) – (c).  A fourth agency, D.C. Department of Transportation (“DDOT”), has 

very substantial regulatory enforcement functions. DDOT runs the Public Space Regulation 

Administration. See, e.g., Ex. 2, Affidavit of Sarah Sloan (in May, 2013, PSRA advises that 

MASF’s signs will be subject to the restrictions of the regulations as published, and subject to 

                                                 
9
  It bears noting that in an effort to forestall the Court’s striking down the challenged regulatory provisions 

the District previously claimed in this litigation that it had effectively communicated to its agents such that they 

could cabin their discretion despite the unconstitutional language of the regulations. After deposition of the 

District’s inspectors belied the District’s claims, the District sought to dismiss those depositions stating that perhaps, 

“the District’s communication to its inspectors about the amended regulations was less effective than hoped…” ECF 

No. 62 at 4. 

Case 1:07-cv-01495-RCL   Document 97   Filed 05/28/13   Page 24 of 30



 

25 

 

removal and enforcement fines thirty days after event date). DDOT also promulgates the 

enforcement regulations. See, e.g., Ex. 4 (DDOT Notice of Proposed Rulemaking). 

Of the three agencies which may issue tickets or NOVs, the largest enforcement 

personnel are MPD police officers. There are approximately 4,000 MPD sworn members.
10

  

However, when the OAG claims that the “affected agencies” were “informed” in some 

non-descript manner, the OAG has excluded the MPD. Ex. 9, April 4, 2013 e-mail from Carl 

Schifferle to Carl Messineo (only “DDOT and DPW have been informed of the injunction.”).  

MPD was not identified as having been so informed. Id. 

On its face, the claim that DPW and DDOT were “informed” does not even state that 

these agencies were informed in writing, much less that their enforcement personnel were 

individually informed in writing to disregard the written and published regulations. As reflected 

by MASF’s experience, as of May 3, 2013, the Public Space Regulation Administration 

apparently was not so informed. See Ex. 2, Affidavit of Sarah Sloan. 

It is unreasonable on its face for the District to be giving contradictory misinformation to 

its enforcement personnel. Agency personnel cannot be reasonably expected to disregard the 

published municipal regulations. The regulations need to be amended. The regulations are the 

presumptive source of the law for District personnel. Given the inevitable transitions in staffs, 

these thousands of personnel would have to be constantly re-advised of the order to make sure 

every new officer or official knew. 

If the District has published regulations which enforcement personnel rely upon for 

guidance, then the only way to inform all enforcement personnel that certain published 

regulatory sub-provisions are no longer reliable is to amend the regulations. Anything short of 

                                                 
10

   The 2011 Annual Report of the D.C. Metropolitan Police Department reported 3,814 sworn members as of 

December 31, 2011. District of Columbia Metropolitan Police Department Annual Report 2011 at 32 (available at 

http://mpdc.dc.gov/sites/default/files/dc/sites/mpdc/publication/attachments/ar_2011_0.pdf). 
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that is unreasonably insufficient and most definitely does not prevent enforcement of the 

regulations which remain on the books.  

As discussed in the preceding sections, the continued publication to the public (as 

distinguished from enforcement officials) of the stricken provisions is also an enjoined act of 

enforcement. So, the concept of “informing” some sub-set of agencies in a non-descript manner 

to ignore the published law of the District does not even address the underlying constitutional 

injury. As above, publication announces to potential speakers that the event / non-event 

distinction is the operational law of the District, that the vague and standardless delegation of 

enforcement discretion remains in place, and the penal sanctions may issue under this 

unconstitutional system. For reasons set forth above, this chills potential speech and is not 

permitted under the Constitution, the Court’s November 29, 2012, Order or its accompanying 

Memorandum Opinion. 

The District also argues that, as a matter of law, “the government is presumed to follow 

the law.” Ex. 1. This is something of a curiosity of an argument, since the municipality insists on 

publishing unconstitutional enforcement provisions. So, if the District government is presumed 

to follow the law itself has published, it would be following unconstitutional regulations. This 

presumption does undermine the District’s position viewed from this perspective. 

C. Attorney General Nathan’s Claim That the District Can Disregard the 

Court’s Order Because It Has Filed an Appeal Is Baseless 

Attorney General Nathan’s third excuse for defying and disregarding the Court’s 

November 29, 2012, Order is that “the District is presently appealing that order, and there is at 

least a fair likelihood that the order will be reversed.” See Ex. 3. 

Federal Rule of Civil Procedure 62 is unambiguous. A final order including injunctive 

relief is not stayed except upon court order, including when an appeal has been filed. Fed. R. 
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Civ. P. 62(a) (“[U]nless the court orders otherwise, the following are not stayed after being 

entered, even if an appeal is taken: . . . [a] final judgment in an action for an injunction . . .”). 

No motion for a stay has been filed. Any such motion now would be untimely. 

Attorney General Nathan seems to believe that the OAG by fiat possesses the authority of 

the Court to claim its own stay with its own bogus assertion of  a “fair likelihood” of success on 

the merits 
11

 without ever seeking leave of this Court or making the required showing for a stay 

to issue, which it could not.  

Attorney General Nathan adds that conforming the District’s regulations to the Court’s 

final judgment containing injunctive relief “would unreasonably create the prospect of the 

District having to expend time and resources to repeal the affected regulations only to shortly 

thereafter promulgate them all over again.” See Ex. 3. 

The District, as noted, has repeatedly amended the regulations in response to this 

litigation, each time persisting in substituting yet another set of content-based and impermissibly 

vague regulations for each predecessor set. See Plaintiff’s Corrected Opposition to Defendant’s 

Motion for Summary Judgment (ECF No. 64) at 9 – 16 (setting forth the history of regulatory 

amendments). 

It is not burdensome for the District to issue the necessary notice of rulemaking in order 

to conform the regulations to the Court’s injunction. The District publishes rulemakings 

constantly. The District publishes the D.C. Register every week. It can publish the one page 

needed to affect the necessary regulatory change. 

                                                 
11

   Attorney General Nathan’s disputed claim of “a fair likelihood” that the Court’s injunction will be reversed 

does not meet the standards or the four factors considered for issuance of a stay, had one been timely requested.  See 

Cuomo v. U.S. Nuclear Regulatory Comm'n, 772 F.2d 972, 974 (D.C. Cir. 1985) (per curiam) (the factors to be 

determined whether a stay is warranted are: (1) likelihood movant will prevail on the merits, (2) demonstration of 

irreparable harm to movant absent a stay, (3) prospect others will be harmed if the court grants the stay, and (4) the 

public interest in granting the stay). 
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The greater burden, and one which the Attorney General and the District willfully impose 

on the public fisc, is the time and resources of refusing to simply adopt lawful and constitutional 

regulations, of engaging in misconduct that results in financial penalties (see ECF Nos. 67, 68), 

of engaging in dilatory and endless litigation to defend unconstitutional regulations which result 

in the award of attorneys’ fees to Plaintiff as a prevailing party, of filing an appeal in this case, of 

refusing to simply publish the one page rescission notice in the D.C. Register,  conforming to the 

Court’s Order. 

Furthermore, complying with the Constitution is simply not optional. Attorney General 

Nathan acts in disregard of his accepted obligations when he willfully chooses to keep 

unconstitutional regulations on the books. 

VIII. Conclusion 

On the face of it, Mr. Nathan and the District of Columbia’s “interpretation” of the 

Court’s injunction is intellectually dishonest and legally vacuous. 

The District’s dismissive response  is that it “would be a waste of everybody’s time” (Ex. 

1) for the District to conform its published regulations to this Court’s Memorandum Opinion and 

Order by striking the sub-provisions this Court found to be unconstitutional and further enjoined.  

That the Attorney General himself has written correspondence (Ex. 3) endorsing this 

recalcitrant position leaves no doubt that his and the District of Columbia’s misconduct and 

violation is made with consciousness, deliberateness, and intentionality. This follows on the 

heels of these same actors’ previous sanctionable misconduct, as well as occurs 

contemporaneously with the recent filing in the U.S. Court of Appeals of papers that are 

frivolous, in bad faith and mendacious in desperate attempts to dislodge that sanctions ruling and 
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the Court’s Final Order.
12

 

Plaintiff’s  argument set forth in the earlier sanctions briefings remains apt: 

The violation at issue here is the misconduct of the OAG. Its conduct reflects an 

insubordinate rejection of the Court’s authority, the obligation of litigants and 

Officers of the Court to conform to the framework established by the operation of 

judicial authority, the Federal Rules of Civil Procedure, and the supremacy of 

Court Orders issued in the exercise of judicial authority in the context of a 

particular case or controversy. 

 

ECF No. 75 at 2 (Opposition to Defendant’s Motion for Reconsideration Or, In the Alternative, 

For a Stay of Payment of Sanctions Until Final Order and Opportunity for Appellate Review) 

 

The rejection of, and disrespect for, judicial authority and a view presented by the 

OAG that it holds itself above judicial authority, is present throughout its filing. . . 

. as if the OAG was not bound by Orders of the Court. The OAG puts forward the 

present circumstances as if the authority [abide or disregard judicial orders] 

derives from the OAG itself which, by its own grace and discretion, has now 

decided it [desires to not be bound by the Court’s Orders in this proceeding]. 

 

Id. at 2 n.1. 

 

For reasons set forth herein, this Court should enforce its existing injunction barring 

enforcement of the unconstitutional regulations. The relief requested, specifically by Plaintiff, is 

the issuance of an Order to Show Cause why the District of Columbia should not be held in 

contempt and sanctioned for having defied and disregarded the Court’s Final Order and 

injunction.  

For the reasons stated herein, Plaintiff respectfully requests that such Order should issue 

and the District should be heard as to why it should not be held in contempt for its refusal to 

cease publishing the enforcement regulations that this Court has declared unconstitutional and 

                                                 
12

   MASF does not delve into the merits of the District’s appellate filing herein, in which the District of 

Columbia contends that the sanctions ruling and the Court’s final judgment should be vacated asserting that MASF 

does not exist and does not engage in or seek to engage in free speech postering activities, despite the District’s 

being in possession of a current affidavit that reaffirms MASF’s persistent desire and intent to post, the fact that 

MASF has put up posters, and the fact that District agents have communicated to MASF about regulatory 

enforcement of those posters. The District, however, can be fairly said to be making false representations and 

baseless arguments in a manner consistent with its filings before the U.S. District Court. See generally ECF No. 68 

(Memorandum Opinion accompanying sanctions finding and Order).  
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further enjoined from enforcement. Plaintiff also respectfully requests an award of attorneys’ 

fees and costs as necessitated by this action to enforce the Court’s Order due to the District’s 

sanctionable conduct in defying and disregarding the Order, and any other relief which this Court 

deems appropriate and necessary. 
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