
 

 

 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
LINDSAY HUTHNANCE, ) 
  ) 
 Plaintiff, ) 
  ) 
v.  ) No. 06-cv-1871 (RCL) (JMF) 
  )  
  )  
DISTRICT OF COLUMBIA, et al., ) 
  ) 
 Defendants. ) 
_________________________________) 
 

MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFF’S  
MOTION FOR AWARD OF ATTORNEYS’ FEES AND EXPENSES/COSTS 

 
As the Court is well aware from trial, this action arose from the District of Columbia’s 

unconstitutional pattern and practice under which some officers of the Metropolitan Police 

Department make “contempt of cop” arrests and then use the “post-and-forfeit” procedure to 

cover up their misconduct.  Plaintiff Lindsay Huthnance, who was wrongfully arrested as a result 

of that practice on the night of November 15, 2005, filed this civil rights suit on November 2, 

2006.  On March 25, 2011, after Ms. Huthnance and her counsel had successfully battled through 

over four years of the District’s scorched-earth litigation tactics, Ms. Huthnance’s civil rights and 

the civil rights of the citizens of the District of Columbia were powerfully vindicated when a jury 

(1) found that the District of Columbia had been deliberately indifferent to the constitutional 

First and Fourth Amendments rights of its citizens, (2) found that Ms. Huthnance had been 

wrongfully arrested in violation of her constitutional rights, and (3) awarded Ms. Huthnance 

$90,000 in compensatory damages and a total of $7,500 in punitive damages.  In addition, this 

Court granted Ms. Huthnance’s request for equitable relief:  complete expungement of her arrest 

record from the files of all government agencies. 
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Having prevailed at trial, Plaintiff now seeks an order awarding attorneys’ fees under 42 

U.S.C. § 1988, as well as costs and expenses, against Defendants the District of Columbia and 

Officers James Antonio and Liliana Acebal.  Specifically, Plaintiff seeks an award of reasonable 

attorneys’ fees in the amount of $1,951,175.61 and an award of actual costs and expenses in the 

amount of $89,614.74.  The attorneys’ fees amount is comprised of $1,927,811.61 for work 

performed by Goodwin Procter LLP and $23,364.00 for work performed by the American Civil 

Liberties Union of the National Capital Area (“ACLU”).1   

With respect to Goodwin Procter, this petition seeks fees based on a staffing level of one 

partner and one associate until the case got close to trial, at which point the petition reflects one 

additional associate and one paralegal.  Moreover, in an exercise of billing judgment, Goodwin 

Procter has voluntarily reduced both the fees and expenses sought in this petition very substan-

tially from the amounts that were actually productively expended, and Goodwin Procter has 

voluntarily elected not to seek any increase based on the time value of money or delay in 

payment.  Detailed contemporaneous records in support of Goodwin Procter’s fees and expenses 

are Exhibits 1 and 2, respectively, to the accompanying declaration of John Moustakas, and 

additional support for Goodwin Procter’s hourly rates is set forth in the accompanying declara-

tions of Carter G. Phillips, Esq. of Sidley Austin LLP and Peter W. Morgan, Esq. of Dickstein 

Shapiro LLP.  With respect to counsel at the ACLU, the petition seeks fees for only one attorney 

(Arthur Spitzer) and only for a fraction of the time that he actually spent on this case.  Detailed 

descriptions of Mr. Spitzer’s time are Exhibit A to his declaration.  The fees and expenses 

requested herein are reasonable, and this Petition should be granted in those amounts. 

                                                 
1  This motion only covers activities through the Court’s denial of Defendants’ post-trial motion.  It does not include 
work in connection with defendants’ pending appeal, nor does it include work in connection with this fee petition.  
The accompanying proposed order provides for Plaintiff to submit a final fee petition that will cover work in 
connection with the appeal and in connection with this fee petition. 
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Although not legally relevant to the present motion, counsel believes that it should 

disclose to the Court that, at the outset of the representation, Plaintiff entered into a retainer 

agreement with Goodwin Procter and the ACLU under which, after subtraction of expenses, 

Goodwin Procter will make a contribution to the ACLU equal to 50% of any fee award to 

Goodwin Procter. 

ARGUMENT 

I. Authority for Award of Reasonable Attorneys’ Fees and Expenses 

42 U.S.C. § 1988(b) provides, in pertinent part, that “[i]n any action or proceeding to 

enforce a provision of section[] ... 1983 ... of this title, ... the court, in its discretion, may allow 

the prevailing party ... a reasonable attorney’s fee as part of the costs ....”  Plaintiff has prevailed 

in this case:  final judgment in Plaintiff’s favor has been entered against the above-named 

defendants on Plaintiff’s claims under the First and Fourth Amendments, as well as her common 

law claims for false arrest, assault, and battery.  As the Court has noted, it was these claims — 

that she was arrested for the content of her speech, and without probable cause — that were “the 

gravamen” of her complaint.  Mem. Op., Dkt. #253 at 47 (July 19, 2011).  As part of that final 

judgment, Plaintiff’s arrest was expunged and Plaintiff was awarded damages in the amount of 

$97,500 against Defendants.  The Court’s judgment provided critical validation of Ms. 

Huthnance’s constitutional rights.  Additionally, in affirming that Ms. Huthnance’s treatment 

was part of an ongoing custom or practice by District of Columbia police, the judgment provides 

a very real practical benefit to the residents of the District of Columbia: both the media attention 

to this case and the possibility that this judgment could be used to collaterally estop the District 

from contesting municipal liability in future litigation should be powerful motivators to the 
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District to take serious action to end contempt of cop arrests.2  The judgment also supported the 

important work of the independent Office of Complaints (“OPC”), which had long since raised 

questions about the practices at issue in this lawsuit.  While the District proved capable of “stiff-

arming” the OPC, it could not resist the ultimate judge of its misconduct:  the jury. 

It is well settled that reasonable attorneys’ fees and expenses should be awarded to a 

prevailing plaintiff in a civil rights action, like the one here, “unless special circumstances would 

render such an award unjust.”  Newman v. Piggie Park, 390 U.S. 400, 402 (1968).  Certainly no 

such special circumstances exist here, and hence Plaintiff is entitled to an award of her 

reasonable attorneys’ fees and expenses. 

II. The Requested Attorneys’ Fees Are Reasonable 

“The initial estimate of a reasonable attorney’s fee is properly calculated by multiplying 

the number of hours reasonably expended on the litigation times a reasonable hourly rate.” 

Miller v. Holzmann, 575 F. Supp. 2d 2, 11 (D.D.C. 2008) (Lamberth, J.) (quoting Blum v. 

Stenson, 465 U.S. 886, 888 (1984)).  “A strong presumption exists that the product of these two 

variables — the ‘lodestar figure’ — represents a ‘reasonable fee.’”  Miller, 575 F. Supp. 2d at 11 

(quoting Pennsylvania v. Del. Valley Citizens’ Council for Clean Air, 478 U.S. 546, 565 (1986)). 

A. Goodwin Procter’s Hourly Rates Are Reasonable 

Legal principles:  “In this Circuit, ‘an attorney’s usual billing rate is presumptively the 

reasonable rate, provided that this rate is in line with those prevailing in the community for 

similar services by lawyers of reasonably comparable skill, experience and reputation.’”  Miller, 

575 F. Supp. 2d at 11 (quoting Kattan by Thomas v. District of Columbia, 995 F.2d 274, 278 

(D.C. Cir. 1993)).  “[W]hen fixed market rates already exist, there is no good reason to tolerate 

                                                 
2 As both expert witnesses testified at trial, the unfortunate reality is that legal liability is often the best catalyst for 
changing recalcitrant and entrenched misconduct. 
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the substantial costs of turning every attorneys fee case into a major ratemaking proceeding.  In 

almost every case, the firms’ established billing rates will provide fair compensation.”  Id. at 12 

(alteration in original) (citations omitted).  “‘[T]he burden is on the fee applicant to produce 

satisfactory evidence — in addition to the attorney’s own affidavits — that the requested rates 

align’ with prevailing rates.”  Id. (alteration in original) (citations omitted).  The professionals 

whose time is compensable at their normal hourly rates include paralegals and clerks.  See 

Missouri v. Jenkins, 491 U.S. 274, 285-88 (1989) (holding it “self-evident” that § 1988 awards 

should include paralegal time at the rates billed to paying clients).3 

The requested rates are Goodwin Procter’s usual rates:  The hourly rates for which 

Plaintiff seeks compensation for her Goodwin Procter attorneys and case assistant are the usual 

billing rates that Goodwin Procter in fact charged to paying clients for the attorneys and the case 

assistant who worked on this case.  Moustakas Decl. ¶ 14.  Those rates also set forth on the chart 

in Exhibit 1 to the Moustakas Declaration. 

Goodwin Procter’s rates align with prevailing market rates for similar services by lawyers 

of comparable skill:  The Goodwin Procter attorneys and case assistant who worked on this case 

have skill, experience, and reputation fully consistent with, and justifying, their usual billing 

rates.  Moustakas Decl. ¶¶ 3-13, 20-24.  For example, lead counsel John Moustakas has 20 years 

of litigation experience both as an AUSA and defense attorney, and he has successfully handled 

various complex civil rights actions.  Id. ¶¶ 3-13. 

As set forth in the accompanying declarations from Carter G. Phillips, Esq. of Sidley 

Austin LLP and Peter W. Morgan, Esq. of Dickstein Shapiro LLP, the usual hourly rates for the 

Goodwin Procter attorneys and case assistant who worked on this case are within the range of, 
                                                 
3 The D.C. Circuit has explained that under Jenkins, “[l]egal assistants such as paralegals, law clerks and recent law 
graduates are to be compensated at their respective market rates” in court-ordered awards of attorney’s fees.  Raton 
Gas Transmission Co. v. F.E.R.C., 891 F.2d 323, 330 n.75 (D.C. Cir. 1989) (citing Jenkins, 491 U.S. at 285-289). 
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and comparable to, the usual hourly rates of attorneys of other law firms providing litigation 

services of a similar caliber in the Washington, D.C. legal market.  See Decl. of Carter Phillips; 

Decl. of Peter Morgan; see also Moustakas Decl. ¶¶ 15-18 (Goodwin Procter rates are within 

range of market rates).4 

Moreover, in two other relatively recent civil rights cases in this District, Goodwin 

Procter attorneys have been awarded fees at their usual hourly rates.  See Ricks v. Barnes, et al., 

No. 1:05-cv-01756-HHK, Dkt. #35 at 10 (Report and Recommendation of Magistrate Judge 

Robinson) (D.D.C. Mar. 28, 2007), adopted by Dkt. #51 (D.D.C. May 12, 2008); Heard v. 

District of Columbia, No. 1:02-cv-00296-CKK, Dkt. #178 at 10 (Report and Recommendation of 

Magistrate Judge Kay) (D.D.C. June 16, 2006) (awarding fees to Goodwin Procter attorneys at 

their “customary billing rates”), adopted in pertinent part by Dkt. #190 (D.D.C. Sept. 5, 2006), 

available at 2006 WL 2568013. 

Voluntary 10% discount:  As described in Mr. Moustakas’ declaration, Goodwin Procter 

has entered into agreements with certain of its paying clients providing for a modest discount 

from Goodwin Procter’s standard rates, generally based on the fact that the particular client 

generates a very substantial amount of fees.  Moustakas Decl. ¶ 31.  Although of course no such 

arrangement is applicable here, Plaintiff and her counsel have voluntarily elected to reduce 

Goodwin Procter’s requested hourly rates by 10% to reflect that some paying clients with 

substantial volumes of work do receive a modest discount from Goodwin Procter’s standard 

rates.  Id.  This discount, which amounts to over $200,000, is reflected at the bottom of the chart 

that is Exhibit 1 to Mr. Moustakas’s declaration.  

                                                 
4 See Covington v. District of Columbia, 57 F.3d 1101, 1111 (D.C. Cir. 1995) (market rate for civil rights litigation 
is same as market rate for complex federal litigation generally). 
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Plaintiff is not seeking any adjustment to compensate for the delay in payment:  “[T]he 

Supreme Court has held that a ‘reasonable attorney’s fee’ awarded pursuant to a fee-shifting 

statute should account for delay in payment.”  Miller, 525 F. Supp. 2d at 18 (citing Missouri v. 

Jenkins, 491 U.S. at 282).  “Thus, courts should make ‘an appropriate adjustment for delay in 

payment – whether by the application of current rather than historic hourly rates or otherwise.’”  

Miller, 525 F. Supp. 2d at 19 (quoting Missouri v. Jenkins, 491 U.S. at 284).  “Courts in this 

Circuit have frequently employed the Supreme Court’s suggested method of adjustment” – that 

is, applying current rather than historical hourly rates.  Id.  This is because “[p]aying counsel at 

their current, established billing rates does not result in a windfall; it simply takes [the time value 

of money] into account.”  Id. at 20.  In Miller, therefore, this Court “exercise[d] its discretion to 

compensate [plaintiff’s] counsel for delay in payment by applying current rates in calculating the 

lodestar.”  Id. at 21.5   

Substantial time has elapsed since this case began.  Plaintiff’s counsel have calculated 

that, by employing the “current rates” approach employed in Miller, Plaintiff’s fee request would 

be increased by approximately $200,000.  Nevertheless, as a voluntary matter, Plaintiff has 

elected not to seek this adjustment to the requested fees. 

B. The Hours Billed By Goodwin Procter, Which Reflect Substantial Voluntary 
Reductions, Were Reasonably Expended 

 
This Court has observed that “[s]everal principles govern the Court’s calculation of [the 

reasonable hours] component of the lodestar.”  Miller, 525 F. Supp. 2d at 21.  “First, the fee 

petitioner must submit evidence that justifies the hours he claims his counsel have worked.”  Id.  

                                                 
5 In Miller, the Court held that the rate for an associate who has left the firm should be the firm’s current rate for 
attorneys who graduated from law school in the same year as the departed associate.  See Miller, 575 F. Supp. 2d at 
17 n.26 (“Four Wilmer Hale associates for whose time relator requests fees have left the firm.  Relator proposes that 
compensation for these individuals’ time be paid at the established billing rates of current Wilmer Hale associates 
who graduated law school in the same years.  This request does not strike the Court as unreasonable, and it boasts 
the virtue of simplicity.”). 
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Second, “[t]he petitioner should exercise billing judgment, making a good-faith effort to exclude 

from [his] fee request hours that are excessive, redundant, or otherwise unnecessary, just as a 

lawyer in private practice ethically is obligated to exclude such hours from his fee submission.”  

Id. (second alteration in original) (citation and internal quotation marks omitted).  “Third, 

compensable time should not be limited to hours expended within the four corners of the 

litigation.  The petitioner need only show that the hours for which he seeks compensation were 

expended in pursuit of a successful resolution of the case in which fees are being claimed.  While 

no compensation should be paid for time spent litigating claims upon which the party seeking the 

fee did not ultimately prevail, a reduction in fee is appropriate only when the non-prevailing 

matters are truly fractionable.”  Id. at 22 (citations and internal quotation marks omitted). 

1. This Case Required Extensive Efforts by Goodwin Procter, Which Staffed the 
Case as Leanly as Possible 

 
Even though extensive efforts were required given both the complex nature of the Monell 

claims at issue here and the District’s unwavering position of intransigence and automatic 

opposition, the fact is that Goodwin Procter staffed this case in a very lean and cost-conscious 

manner. 

This was a complex and difficult case.  Establishing municipal liability under § 1983 for 

“deliberate indifference” poses “difficult problems of proof.”  Connick v. Thompson, 131 S. Ct. 

1350, 1365 (2011) (internal quotation marks omitted).  Doing so typically requires demonstrating 

a pattern of violations persisting over time (id.), that decision-makers could and should have 

been aware of the violations, and that had they taken prompt action the plaintiff would not have 

been injured.  Such cases “are always difficult to win.”  Smith v. District of Columbia, 466 F. 

Supp. 2d 151, 157 (D.D.C. 2006).  Very substantial efforts are needed to establish these 

elements.  See Cox. v. District of Columbia, 821 F. Supp. 1, 17 (D.D.C. 1993) (noting that 
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reviewing a challenge to causation demands a “difficult” inquiry) (quoting City of Canton v. 

Harris, 489 U.S. 378, 385 (1989)); James v. District of Columbia, 610 F. Supp. 1027, 1030 

(D.D.C. 1985) (noting that the standard for proving deliberate indifference of a police officer’s 

supervisor “is undoubtedly difficult to meet”) (citing Turpin v. Mailet, 619 F.2d 196, 201 (2d 

Cir. 1980)). 

In this case, the potential difficulty in establishing causation required Goodwin Procter to 

spend considerable time consulting with experts and analyzing the District’s policies and 

historical arrest records.  It also required lengthy trial testimony from several witnesses.  For 

example, both sides elicited lengthy testimony from OPC Director Philip Eure.  This testimony 

was needed to educate the jury about the nature and role of OPC (formerly the Office of Citizen 

Complaint) so it could properly evaluate MPD’s representations to OPC and draw inferences 

regarding what MPD policymakers knew or should have known, and what they were doing or 

attempting to do to address the concerns expressed by OPC.  Both sides also elicited extensive 

testimony from the expert witnesses regarding police policies, training, and procedures.  This 

testimony provided the jury with the perspective it needed to evaluate whether the defendant 

officers’ conduct was pursuant to an informal custom or policy, and whether changes the District 

might reasonably have made could have altered the officers’ conduct on the night of Ms. 

Huthnance’s arrest.  Largely as a result of the extensive trial testimony from these three 

witnesses, the presentation of evidence consumed ten (10) days that, together with the jury 

instructions and deliberations, stretched across three calendar weeks. 

Defendants’ litigation tactics exacerbated the required amount of work.  The District’s 

scorched-earth litigation tactics also compelled Goodwin Procter to expend substantial additional 
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efforts to prosecute this action.  Among the many tasks where the District’s over-zealous tactics 

exacerbated costs were: 

►  Effecting service of process on the defendant officers.  The District refused to abide 

by its statutory obligation to aid Plaintiff in effecting service on police officers.  See Mem. in 

Supp. of Pl.’s Mot. to Compel Disc., Dkt. #43-1 at 4 (June 6, 2008). Without such assistance, 

Plaintiff was forced to spend additional time and money trying to effect service on her own.  Id. 

►  Obtaining discovery from the District.  The District’s non-compliance with its 

discovery obligations required Plaintiff to obtain the Court’s assistance on multiple occasions.  

Just by way of example, see Order, Dkt. #101 (Dec. 29, 2009) (ordering the District to go 

forward with depositions properly noticed by Plaintiff); Mem. Op., Dkt. #67 (Dec. 15, 2008) 

(ordering the District to cure its discovery deficiencies, including its failure to produce any 

documents relating to its post-and-forfeit policies and procedures or relating to police officer 

training, among a host of other categories). 

►  Responding to the District’s meritless positions.  The District exacerbated the costs of 

litigation by repeatedly taking legally untenable positions.  For example, as the Court is aware, 

Plaintiff was required to oppose Defendants’ wholly meritless eve-of-trial attempt to radically 

alter the factual landscape of the case by amending discovery responses that had governed the 

development of this case for years.  See Pl.’s Emergency Mot. to Strike Supplemental Disc. 

Resps. and for the Imposition of Sanctions, Dkt. #208 (Mar. 6, 2011) (granted orally on the first 

day of trial in this matter, see 3/07/11 AM Trial Tr. at 104-05).  As another example, Plaintiff 

repeatedly had to respond to Defendants’ unwarranted evidentiary positions. See, e.g., Dkt. #161 

(Sept. 10, 2010) (motion to exclude Longo); Dkt. #188 (Nov. 5, 2010) (order denying motion); 
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Mem. Op., Dkt. #253 at 38 (July 19, 2011) (rejecting the District’s attempt to raise the argument 

yet again).  

The bottom line is that, as this Court has emphasized, “a defendant ‘cannot litigate 

tenaciously and then be heard to complain about the time necessarily spent by the plaintiff in 

response.’”  Miller, 575 F. Supp. 2d at 21-22 (quoting Copeland v. Marshall, 641 F.2d 880, 904 

(D.C. Cir. 1980)).  That is precisely the situation here. 

This fee petition is based on lean staffing.  Despite the inherently complex nature of this 

case and Defendants’ scorched-earth litigation tactics, Plaintiff only seeks reimbursement for one 

partner and, at any given time during the case, either one or two associates and one paralegal.  

Specifically, for her counsel at Goodwin Procter, Plaintiff is seeking fees only based on the 

following staffing levels: 

►  Partner John Moustakas, who was in charge of the representation throughout the 

entire duration of the case and was Plaintiff’s lead counsel at trial. 

►  Associate assistance for Mr. Moustakas from, at any time, one associate — first 

Joshua Rosenstein, then Sarah Keast, and then Jeffrey Skinner — until the case got close to the 

initial trial date, at which point one additional associate — Andrew Hudson — was added to 

handle the additional necessary work thereafter.  Mr. Rosenstein assisted Mr. Moustakas with, 

among other things, initial development of the case and early briefing and discovery; Ms. Keast 

assisted with discovery, among other things; and Mr. Skinner and Mr. Hudson assisted with, 

among other things, discovery, experts, pretrial motions, and the trial itself. 

►  One case assistant (Kavanaugh Livingston) to assist in connection with the trial. 

As explained in the next section, although considerable productive work in fact was 

undertaken by other Goodwin Procter attorneys or professionals, Plaintiff has voluntarily elected 
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to exclude them entirely from this fee petition as a matter of billing judgment. 

2. Goodwin Procter Has Exercised Billing Judgment by Substantially Reducing the 
Number of Hours Billed 

In a highly conservative and good-faith effort to exclude hours that even theoretically 

might have been written off from the bill for a paying client, Plaintiff and her counsel have 

excluded from this fee request a very substantial number of hours that were actually worked in 

the course of this representation.  Those voluntary write-offs include the following: 

►  Goodwin Procter has voluntarily elected to write off all time expended by various 

other attorneys and non-attorney professionals who in fact worked on this case.  Those personnel 

collectively expended a cumulative total of some 749.5 hours on this case for a total otherwise 

billable amount of some $226,417.50.  Moustakas Decl. ¶ 27. 

►  Plaintiff has voluntarily elected to limit the number of hours billed by any individual 

attorney or other professional on any individual day as follows:  for the trial period from March 

7, 2011 through March 23, 2011, a limit of 16 billed hours per day per person; for the pretrial 

period from February 21, 2011 through March 6, 2011, a limit of 12 billed hours per day per 

person; and for the rest of the case, a limit of 10 billed hours per day per person.  This voluntary 

limit resulted in a cumulative write-off of some 175.9 hours that were in fact expended on this 

case for total otherwise billable time of $100,150.  Moustakas Decl. Ex. 1. 

►  Plaintiff has written off the time incurred in connection with the transition between 

any associate on the case who was leaving the firm and any associate who was being added to 

the case.  Moustakas Decl. Ex. 1. 

►  Plaintiff has written off the time expended working on the potential additional lawsuit 

seeking a declaratory judgment to force the District to comply with its statutory obligations to 

aid Plaintiff in effecting service of process on the defendant officers.  Moustakas Decl. Ex. 1. 
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►  Plaintiff has written off the time expended on her claims for intentional infliction of 

emotional distress, negligence per se, and her claim under the Eighth Amendment, as these 

claims were not presented to the jury.  Moustakas Decl. ¶ 30 and Ex. 1. 

►  Plaintiff has written off the time expended on her claim under the Fifth Amendment, 

as the Court granted judgment to Defendants notwithstanding the verdict on that claim.  

Moustakas Decl. ¶ 30 and Ex. 1. 

►  Plaintiff has written off the time expended in connection with her reply in support of 

her motion for sanctions against certain defense counsel, given that the Court denied that request 

for sanctions.  Moustakas Decl. Ex. 1. 

►  Plaintiff has written off time that in her counsel’s experience might have been written 

off on bills to paying clients, including attorney time spent supervising assistants or undertaking 

arguably ministerial tasks such as calculating deadlines or preparing appearance notices.  

Moustakas Decl. ¶ 29 and Ex. 1. 

►  Consistent with the most conservative practice applicable to paying clients, Plaintiff 

has written off half of the time spent on out-of-town travel.  Moustakas Decl. ¶ 28 and Ex. 1. 

In total, these voluntary billing reductions amount to the exclusion of some 1,080 hours 

of time that was in fact actually expended on this matter, and of total fees of approximately 

$385,000.  Moustakas Decl. ¶ 26.   

3. It is Immaterial that the Fees Are in Excess of Money Damages 

In a civil rights case like this one, there is no rule limiting the ratio between the amount 

of reasonable attorneys’ fees and the amount awarded as compensatory damages.  In City of 

Riverside v. Rivera, 477 U.S. 561, 574 (1986), the Supreme Court rejected the argument that fees 

should be limited to 1/3 of compensatory damages, recognizing that important constitutional 
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rights “cannot be valued solely in monetary terms” and their vindication “often secures important 

social benefits that are not reflected in nominal or relatively small damages awards,” e.g., “the 

deterrence of civil rights violations in the future.”  In Mazloum v. District of Columbia, 654 F. 

Supp. 2d 1, 3 (D.D.C. 2009), the court rejected the District’s argument that a 30-1 ratio of fees to 

compensatory damages was per se improper, citing Riverside for the proposition that “[t]here is 

no rule of proportionality when considering fees for prevailing parties under § 1988(b).”  And in 

National Black Police Ass’n v. District of Columbia Board of Elections & Ethics, 168 F.3d 525 

(D.C. Cir. 1999), the D.C. Circuit affirmed a fee award of more than $600,000 in an election law 

case where no plaintiff had been awarded any compensatory damages. 

As described above, the jury verdict and this Court’s judgment not only awarded Plaintiff 

monetary damages and expunged her arrest record, they also vindicated important constitutional 

rights belonging both to Plaintiff and to the citizens of the District of Columbia that cannot be 

valued solely in monetary terms.  The Court will recall that an OPC report sounding the alarm 

over the District’s disorderly conduct arrest procedures elicited a long list of false promises, but 

produced little in the way of tangible results for D.C. residents at risk of wrongful arrest.  

Overcoming the many hurdles imposed by the District, this case has resulted in an express public 

judgment that the District of Columbia has been engaged in a pattern and practice of unconsti-

tutional “contempt of cop” arrests, as well as the use of the “post-and-forfeit” mechanism to 

cover up those arrests, and has thereby been “deliberately indifferent to the constitutional [First 

and Fourth] Amendment rights of [its] citizens.”  Jury Verdict Form, Dkt #229 (Mar. 25, 2011).  

That judgment should cause the District finally to end the unconstitutional practices that have 

been revealed here, both because of the publicity of the verdict and judgment and because the 

judgment may well collaterally estop the District from contesting municipal liability in future 
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litigation involving contempt of cop arrests.  Indeed, it is precisely to encourage individual 

litigants whose civil rights have been violated in this manner to seek redress in the courts that 

§ 1988 provides for an award of reasonable attorneys fees generally equal to the attorneys’ usual 

hourly rates times the amount of time that were reasonably expended on the case. 

4. Goodwin Procter Has Provided Reasonable Billing Records 

Goodwin Procter contemporaneously recorded detailed time entries throughout the time 

covered by this case.  Those entries are reproduced in Exhibit 1 to the Declaration of John 

Moustakas.  For each day, with only a handful of exceptions, they describe in detail the specific 

tasks that the attorney or paralegal undertook. 

Most of Goodwin Procter’s daily time entries in this case did not utilize block billing.  

Specifically, from the outset of the case, the partner who worked on the case (Mr. Moustakas) 

specified the number of hours spent on each separate task each day (other than for a very small 

number of entries).  In addition, a substantial fraction of the associate time entries specified the 

number of hours spent on each separate task each day.  For example, Mr. Skinner’s time records 

included specific hours for each task starting in January 2010, and many of Mr. Hudson’s entries 

did so as well. 

For four reasons, no reduction in the fee award in this case is warranted by the block 

billing issue.  First, as just described, the lion’s share of hours were not block billed.  Second, 

Plaintiff here has fully prevailed by obtaining all of the relief sought in her complaint; hence 

there is no need to determine how much time was devoted to each specific task in order to 

eliminate time spent on unsuccessful requests for relief.  Third, even where associates did not 

specify the amount of time spent on each task, they included detailed descriptions of the tasks on 

which they were engaged on that day, making it readily possible to conclude that the amount of 
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time on each day was reasonable in light of the work undertaken.  Fourth, as set forth above, this 

fee petition voluntarily includes significant cuts beyond those that would have been made for 

paying clients and does not seek an increase for the delay in payment. 

In Smith v. District of Columbia, 466 F. Supp. 2d 151, 157-58 (D.D.C. 2006), Judge 

Kessler held that the use of block billing does not warrant a reduction in recoverable attorney’s 

fees if it does not substantially hinder the Court’s reasonableness assessment, such as where the 

amount of the hours “block” billed is of “relatively minor significance” and the descriptions are 

not so vague as to defeat meaningful review.  See also Miller, 575 F. Supp. 2d at 37 n.63 (citing 

Smith).  That is the case here.6 

5. Goodwin Procter Has Excluded Time on Unsuccessful Claims 

Plaintiff obtained all the relief she sought in her complaint: the expungement of her arrest 

record and an award of damages commensurate with the loss of freedom, loss of faith in her 

government, and other harm that she suffered at the hands of Defendants.  Accordingly, under 

established precedent, Plaintiff would be entitled to recover for all of her time, including time 

spent on any legal theories on which she did not ultimately prevail.  See Hensley v. Eckerhart, 

461 U.S. 424 (1983); see also Miller v. Holzmann, 575 F. Supp. 2d 2, 33 (D.D.C. 2008) 

(Lamberth, J.) (“Where, as here, a ‘plaintiff has obtained excellent results, his attorney should 

recover a fully compensatory fee,’ and the award ‘should not be reduced simply because the 

plaintiff failed to prevail on every contention raised in the lawsuit.’”) (citation omitted); Miller v. 

Bill Harbert Int’l Constr., Inc., No. 95-1231, slip op. at 11-12 (D.D.C., May 12, 2011) 

(Lamberth, J.) (explaining that even were a plaintiff does not succeed on some of its claims, no 

                                                 
6  As explained in Mr. Moustakas’ declaration, minor differences in the amounts of time listed by different attorneys 
for the same event result from such things as one person including time spent preparing for or following up on the 
meeting or discussion, not from erroneous timekeeping, and are normal in bills sent to (and paid) by paying clients.  
Moustakas Decl. ¶ 25. 
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reduction in fees is warranted if the issues are related — that is, if the plaintiff can “demonstrate 

that the claims share a ‘common core of facts,’” and that such a showing can only be rebutted if 

the defendant can “establish substantial differences between the factual development and legal 

theories underlying the particular claims”). 

Nevertheless, as an exercise of billing judgment, Goodwin Procter has written off the 

time entries relating to her claims under the Fifth Amendment, negligence per se, and intentional 

infliction of emotional distress, as well as time spent on Plaintiff’s reply in support of her 

sanctions motion.  Moustakas Decl. ¶ 30. 

No reduction is warranted based on Detective Morales not being held liable.  Even had 

Plaintiff never named him in her suit, she would have deposed him and called him at trial as he 

was an eyewitness to the events.  There was no work relating to Detective Morales that would 

not have been done had he not been sued.  Even were that not the case, the Supreme Court has 

recognized that, where “it was never actually clear what officer did what until we had gotten 

through with the whole trial,” and “every one of the claims that were made were related” and 

stemmed from a common factual core, naming more officers than the jury eventually found 

liable does not require any reduction in recoverable fees.  City of Riverside v. Rivera, 477 U.S. at 

570 (1986).  This rule applies here, as the officers’ stories were in conflict with each other, and 

each was internally inconsistent over time.  Given this lack of clarity, Plaintiff was not able to 

predict the jury’s verdict with respect to Detective Morales prior to trial. 

6. Summary as to Goodwin Procter’s Billed Hours 

In sum, in a good-faith exercise of billing discretion, Plaintiff has voluntarily written off a 

total of 1,080 hours of Goodwin Procter attorney and other professional time that were in fact 

worked on this case, equal to a total dollar write-off of some $385,000.  For all of the reasons set 

forth above, Goodwin Procter’s fees should be awarded in the amount requested without any 
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further reduction. 

C. The ACLU’s Requested Attorneys’ Fees Are Also Reasonable 

Plaintiff seeks an award of $23,364.00 for attorneys’ fees for 47.2 hours of work 

performed on this case (over a five-year period) by counsel at the ACLU.  Even though multiple 

legal professionals at the ACLU worked productively on this case, the ACLU in an exercise of 

billing judgment is only seeking fees for the one attorney who primarily worked on this matter, 

Arthur Spitzer.  Spitzer Decl. ¶ 6.  Mr. Spitzer has extensive experience in litigating civil rights 

actions (id. ¶¶ 2-3), and his involvement in this case was limited to issues on which he had 

particular expertise or experience to contribute (id. ¶ 5).   

Daily records reflecting the specific work performed by Mr. Spitzer for which the ACLU 

is seeking an award of fees are in Exhibit A to Mr. Spitzer’s declaration.  In a further exercise of 

billing judgment, the ACLU voluntarily has excluded many other hours that Mr. Spitzer spent on 

this case.  Specifically, the ACLU voluntarily is not seeking fees for (1) the time that Mr. Spitzer 

spent reviewing the defendants’ filings when he was not involved in responding to them or the 

plaintiff’s filings when he was not involved in drafting or editing them; (2) the time that Mr. 

Spitzer spent reading and sending many dozens of short additional e-mails with co-counsel 

during the course of this lawsuit; (3) the time that Mr. Spitzer attended the trial (almost the entire 

trial), since he played a limited role in observing and consulting with the trial team during 

recesses and adjournments; and (4) the time that Mr. Spitzer spent on a potential additional 

lawsuit, addressing service of process matters, that ultimately did not need to be filed. 

Because Mr. Spitzer does not have a usual hourly rate for paying clients, the proposed 

award for his time is calculated on the basis of the current version of the Laffey Matrix, at the 

rate of $495 per hour.  Accordingly, the Court should award a total of $23,364.00 for attorneys’ 

fees for legal services performed by the ACLU on this matter (47.2 hours times $495 per hour). 
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D. Conclusion As to Attorneys’ Fees 

As set forth above, a “strong presumption exists” that a reasonable fee is counsel’s usual 

hourly rates (assuming they are within the market range, as they are here) times the number of 

hours reasonably expended.  Given the extensive contemporaneous documentary support for the 

hours billed and Goodwin Procter’s substantial and good-faith reductions of billed time, the 

Court should award attorneys’ fees in the full amount requested in this petition.  Indeed, this is 

particularly so because Goodwin Procter voluntarily is not seeking an upward adjustment to 

compensate for the substantial delay in payment, as explained above.  In addition, the ACLU’s 

requested fees, which likewise reflect very substantial voluntary reductions in the exercise of 

billing discretion, should be awarded in the amount requested. 

III. Plaintiff’s Requested Expenses, Which Also Reflect Substantial Voluntary 
Reductions, Are Reasonable 

 
“Under section 1988, compensable expenses include those reasonable out-of-pocket 

expenses incurred by the attorney which are normally charged to a fee-paying client, in the 

course of providing legal services.”  Miller, 575 F. Supp. 2d at 55 (citation and internal quotation 

marks omitted).  These expenses are in addition to the “taxable costs” to which Plaintiff is 

entitled under Federal Rule of Civil Procedure 54.  For simplicity, Plaintiff has combined all her 

expenses and costs in a single report that is Exhibit 2 to Mr. Moustakas’s declaration. 

The expenses and costs for which Plaintiff seeks recovery under § 1988 and/or Rule 54 

are limited to the reasonable out-of-pocket expenses that were actually incurred by her attorneys 

and that are normally charged to a fee-paying client.  Moustakas Decl. ¶ 32.  These include 

(1) document copying, (2) scanning, (3) document printing, (4) transcripts of depositions, 

hearings, and trial proceedings, and (5) the services of a trial presentation specialist.  Id.  For 
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each of these items, Plaintiff seeks reimbursement for the actual costs incurred by Goodwin 

Procter without any mark-up or profit.  Id.  The total amount of those fees is $89,614.74.  Id. 

Plaintiff and her counsel have excluded from the fee petition various kinds of expenses 

that were actually incurred by Goodwin Procter in the course of this lawsuit.  Those expenses 

include (a) meals, (b) transportation home for attorneys working after hours, (c) electronic 

document database hosting, and (d) process server fees.  Moustakas Decl. ¶ 33.  In addition, 

Plaintiff understands that, under the Supreme Court’s decision in West Virginia University 

Hosps. Inc. v. Casey, 499 U.S. 83 (1991), she cannot obtain recovery for the amounts that were 

actually paid to her experts, which total to approximately $70,000, even though the retention of 

such experts was a proper and necessary part of her case.  As such, the fee petition does not 

include those expenses, leaving counsel out-of-pocket for that amount as well.  Moustakas Decl. 

¶ 33.  The total amount of those excluded costs that were in fact incurred by Goodwin Procter 

but for which Goodwin Procter is not seeking reimbursement is some $85,930.82.  Id. 
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CONCLUSION 

 For the foregoing reasons, Plaintiff’s motion for an award of attorneys’ fees and expenses 

should be granted in the full requested amounts. 
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