
 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

        

) 

UNITED STATES OF AMERICA   ) 

) 

) 

v.      ) 

) 

) 

CHARLES H. DAUM,    ) Crim. No. 11-102 (GK) 

DAAIYAH PASHA, and     ) 

IMAN PASHA      ) 

) 

Defendants.    ) 

       ) 

 

DEFENDANTS’ MOTION TO DISMISS THE INDICTMENT  

OR, IN THE ALTERNATIVE, FOR SANCTIONS 

 Defendants Charles Daum, Daaiyah Pasha, and Iman Pasha, through undersigned 

counsel, move to dismiss the indictment against them, with prejudice, or in the alternative for an 

order precluding the Government from introducing any testimony regarding the events that 

allegedly took place at and around 2908 7th Street, N.E., Washington, DC on September 12, 

2008.  As this Court has already concluded, “there is not the slightest doubt” that the 

Government violated its constitutional obligations under Brady v. Maryland, 373 U.S. 83 (1963), 

by suppressing exculpatory statements made by Everett Montgomery for nearly nine months.  

Transcript of April 19, 2012 Motions Hearing at 37, attached as Exhibit A.  Further, this Court 

found that the Government’s nine month delay caused “very real prejudice” as Mr. Everett’s 

memory has faded, impairing the defense’s “ability to make sufficient use of the testimony.”  Id. 

at 40.  The case against the Pashas is incredibly weak, and the Government suppressed evidence 

that directly contradicts its only evidence against them.  Dismissing the indictment is necessary 

to cure this prejudice and adequately sanction the Government for its misconduct. 
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BACKGROUND 

1. On April 21, 2011, the Grand Jury indicted the Defendants for allegedly 

conspiring to fabricate evidence for use in the case of United States v. Delante White.  

Defendants Daaiyah and Iman Pasha were charged only with conspiracy; Mr. Daum was 

additionally charged with six substantive offenses. 

2. The charges against Delante White stemmed from a search warrant executed on 

an apartment at 637 Hamlin Street N.E. on February 23, 2008.  During that search, police seized, 

124 grams of crack cocaine, a distinctive pair of Gucci boots, a digital scale, plates with cocaine 

residue, 40 caliber ammunition and an Adidas shoe box.  Mr. Daum represented Delante White 

at trial.  The Pashas provided limited investigative services but were never formally retained by 

Mr. White or Mr. Daum.  

3. According to the indictment, Defendants conspired to stage photographs 

suggesting that the cocaine and related paraphernalia belonged to Delante White’s brother, 

Jerome White.  Defendants allegedly obtained Gucci boots, a digital scale, plates, and an Adidas 

shoe box, all substantially similar to the items seized from 637 Hamlin Street.  According to the 

indictment, the Pashas, both of whom are female, allegedly took these items to an apartment 

occupied by Cheryl White, Delante White’s mother, and her boyfriend Everett Montgomery, at 

2908 7th Street, N.E. on September 12, 2008.  According to the Government’s cooperating 

witnesses, the Pashas also brought balloons, a teddy bear, a cat, and a cat carrier to make it 

appear that pictures were taken on or around Valentine’s Day 2008, a week before Delante White 

was arrested.   

4. The only evidence against the Pashas are statements made months later by alleged 

coconspirators who have entered into cooperation agreements with the Government.  The Pashas 
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do not appear in a single telephone call among thousands of recorded conversations between the 

alleged conspirators. 

5. On June 17, 2011, Defendants made their first Brady request to the Government.  

A week later, the Government acknowledged receipt of this request and stated that it “well 

understands its continuing obligations under Giglio and Brady and, accordingly, we will provide 

you with such information should we come aware of it and in sufficient time for you to make 

material use of it.”  Letter from D. Turner to B. Grimm, June 24, 2011, attached as Exhibit B. 

6. On July 11, 2011, Defendants sent a letter to Donnell Turner renewing their 

Brady request.  Letter from B. Grimm to D. Turner, July 11, 2011, attached as Exhibit C.   

7. That same day, AUSAs Donnell Turner and Robert Spelke, along with several 

MPD detectives, interviewed Mr. Montgomery at the United States Attorney’s Office.  During 

that interview, Mr. Montgomery described the two persons who visited his apartment as a man 

and a woman in her mid-thirties to mid-forties.  Neither of these descriptions matches the Pashas. 

He further stated that the woman was carrying the balloons. Assistant United States Attorney 

Spelke’s notes from this interview are attached as Exhibit D; Sgt. Curt Sloan’s notes are attached 

as Exhibit E.   

8. After Mr. Montgomery provided information inconsistent with the Government’s 

theory of the case, the prosecutors determined he was being “deceitful” and terminated the 

interview. At a time when Mr. Montgomery’s memory was fresh, the Government asked no 

further questions that would have cemented and memorialized his recollection of the day. The 

prosecutors did not disclose this information to the Defendants or make any effort to contact Mr. 

Montgomery until nine months later on April 5, 2012. 
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9. Ten days after its initial interview with Mr. Montgomery on July 11, 2011, the 

Government made additional Rule 16 disclosures to the defense.  Those disclosures did not 

contain any information regarding Mr. Montgomery’s exculpatory statements. 

10. Defendants renewed their request for Brady material on November 16, 2011 and 

December 2, 2011.  The Government responded on December 1 and 13, 2011 but did not 

disclose Mr. Montgomery’s exculpatory statement. In its December 13, 2011 response to 

Defendants’ December 2, 2011 letter, which specifically requested information on any witness 

who identified anyone other than the Pashas as having been involved in the events that occurred 

at 2908 7
th
 Street., the Government stated that it would “not respond to the individual 

conclusions you reach in your letter.” Letter from G. Weatherspoon to D. Turner, December 2, 

2011, attached as Exhibit F and Letter from D. Turner to G. Weatherspoon, December 13, 2011, 

attached as Exhibit G. The Government further represented that “it has disclosed such 

information reasonably promptly upon becoming aware of it.” See Exhibit G.  

11. On April 5, 2012, the Government disclosed Mr. Montgomery’s statement as part 

of roughly 1,000 pages of other disclosures. 

12. After the Government’s belated disclosure, Defense counsel stopped trial 

preparation and spent the next five days trying to locate Mr. Montgomery, ultimately learning 

that he lived at an address other than the one provided to the Defense by the Government.  

located Mr. Montgomery on April 10, 2012. During this interview, Mr. Montgomery stated that 

he saw a man and a woman enter his apartment on September 12, 2008. 
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13. The day after Defendants interviewed Mr. Montgomery, prosecutors met with Mr. 

Montgomery at the United States Attorney’s Office.
1
   During this interview, Mr. Montgomery 

allegedly stated that on the date in question, he saw two women enter his apartment, both of 

whom were in their thirties or forties.  Mr. Montgomery also allegedly denied previously telling 

prosecutors that he had observed a man and a woman enter his apartment.  Letter from T. Yuen 

to D. Schertler et al., April 18, 2012, attached as Exhibit H. 

14. Defense counsel met with Mr. Montgomery again on April 16, 2012.  During this 

interview, Mr. Montgomery reaffirmed that he saw a man and a woman enter his apartment on 

September 12, 2008.   

15. On April 19, 2012, a hearing was held regarding Defendants’ motion to compel 

and for sanctions.  During that hearing, this Court found that the Government had violated Brady 

through its delayed disclosure of Mr. Montgomery’s exculpatory statement and that this violation 

substantially prejudiced the defense.   

16. Almost immediately after the hearing, two detectives, “who weren’t happy,” 

tracked down Mr. Montgomery and Ms. White.  According to Ms. White, a Government witness 

and the mother of Jerome, Christopher and Delante White, the detectives “jumped out” on them 

and “asked a lot of questions.”  In particular, the detectives informed Mr. Montgomery and Ms. 

White that they were not obligated to speak with Defense counsel. Declaration of C. White 

(April 23, 2012), attached as Exhibit I. 

                                                 
1
 Mr. Montgomery’s willingness to cooperate with the defense has been impeded and frustrated by continued contact 

from government agents. Mr. Montgomery informed the Government on July 11, 2011, in an interview, that a man 

and a woman entered 2908 7
th
 Street, N.E., Washington, DC , with the woman carrying balloons. Now that the 

Defense has located Mr. Montgomery, the Government has interviewed him several more times, despite that for the 

past eight months they have had no interest in interviewing him.  Each time the Government re-interviews Mr. 

Montgomery and asks him to identify the gender of who walked into the apartment, they are implicitly suggesting to 

him that he is lying.  
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17. Mr. Montgomery gave a similar statement, implying that the detective’s body 

language was intimidating or dismissive.  Mr. Montgomery also stated, under penalty of perjury, 

that his memory has degraded and that if Defendants would have interviewed him at the time he 

gave his original statement, “I would have been able to tell you more.”  At this time, Mr. 

Montgomery once again repeated to the detectives that he had seen a man and a woman enter his 

apartment building. Declaration of E. Montgomery (April 23, 2012), attached as Exhibit J.  

ARGUMENT 

 Dismissing the indictment is necessary to cure the irreparable prejudice caused by the 

Government’s Brady violation and to sanction the Government for that misconduct.  Findings of 

fact underlying a dismissal “are reviewed under the clearly erroneous standard.”  United States v. 

Chapman, 524 F.3d 1073, 1087-88 (9th Cir. 2008).  First, Brady affirmatively requires 

disclosure of exculpatory materials so as “to allow the defense to use the favorable material 

effectively in the preparation and presentation of its case.”  United States v. Pollack, 534 F.2d 

964, 973 (D.C. Cir. 1976).  The Government’s failure to promptly disclose Mr. Montgomery’s 

statements—statements that “couldn’t be anything more exculpatory”—has left the Defense 

completely unable to effectively use Mr. Montgomery’s testimony at trial.  Exhibit A at 37.  

Second, courts may dismiss indictments “when the prosecution’s actions rise, as they did here, to 

the level of flagrant prosecutorial misconduct” or under their supervisory powers to cure 

substantial prejudice.  Chapman, 524 F.3d at 1087-88. While this Court found it nonessential to 

find that the Government acted in bad faith at the April 19 hearing, Defendants believe the 

circumstances and timing of events suggest, at the very least, that the Government intentionally 

and tactfully failed to disclose Mr. Montgomery’s statements before April 5 because Mr. 
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Montgomery’s statement affirmatively hurt the Government’s case. The Government’s 

prosecutors in this case are too experienced for it to be neglect or ignorance. 

A. The Government Did Not Identify Mr. Montgomery In Time For The Defense To 

Make Effective Use Of His Testimony. 

Under Brady, the Government is constitutionally obligated “to disclose evidence 

favorable to the accused that is material to either guilt or punishment.”  United States v. Johnson, 

592 F.3d 164, 170 (D.C. Cir. 2010) (reversing conviction because Government suppressed 

evidence that heroin in question belonged to defendant’s cousin).  There are three elements to a 

“Brady violation: The evidence at issue must be favorable to the accused, either because it is 

exculpatory, or because it is impeaching; that evidence must have been suppressed by the State, 

either willfully or inadvertently; and prejudice must have ensued.”  Strickler v. Greene, 527 U.S. 

263, 281-82 (1999).  A violation occurs whenever the prosecution suppresses “evidence 

favorable to an accused . . . irrespective of the good faith or bad faith of the prosecution.”  Brady, 

373 U.S. at 87.   

Further, the D.C. Circuit has repeatedly held that Brady requires more than simple 

disclosure; the Government must disclose exculpatory evidence “at such a time as to allow the 

defense to use the favorable material effectively in the preparation and presentation of its case.”  

Pollack, 535 F.2d at 973; see also United States v. Celis, 608 F.3d 818, 835 (D.C. Cir. 2010) 

(“The timing of the government’s disclosures of Brady and Giglio evidence and information to 

the defense is important.”).  Indeed, as trial approaches, the “prosecution may not assume that 

the defense is still in its investigatory mode.”  Leka v. Portuondo, 257 F.3d 89, 100 (2d Cir.2001) 

(reversing conviction based on late identification of witness with material exculpatory 

information).  Similarly, the D.C. Court of Appeals has repeatedly emphasized the importance of 
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prompt disclosure.  Miller v. United States, 14 A.3d 1094, 1116-17 (D.C. 2011) (holding 

“exculpatory evidence must be disclosed in time for the defense to be able to use it effectively, 

not only in the presentation of its case, but also in its trial preparation”); Zanders v. United 

States, 999 A.2d 149, 163-64 (D.C. 2010) (holding prosecution violated Brady by not disclosing 

favorable witness statement until two weeks before trial, but that statement was not material); 

Sykes v. United States, 897 A.2d 769, 781 (D.C. 2006) (reversing a murder conviction based on 

late disclosure of Brady material that deprived the defendant “an opportunity to interview” 

favorable witnesses and “conduct additional pre- trial investigation in aid of his defense, based 

upon those interviews”). 

In Leka, the Second Circuit reversed a conviction and ordered a new trial after the 

prosecution disclosed the identities of two key witnesses in the week before trial.  257 F.3d at 

100.  While the defense received the information before trial, the court held that Brady requires 

disclosures at such a time that a “[r]esponsible lawyer” could conduct the “essential 

groundwork” necessary “to use the information with some degree of calculation and 

forethought.”  Id. at 103.  As counsel can often not “deploy scarce trial resources” investigating 

new leads, the government must disclose material exculpatory information well before trial to 

ensure that a defendant’s Due Process rights are protected.  Id.  Accordingly, the court found 

“that the prosecution failed to make sufficient disclosure in sufficient time to afford the defense 

an opportunity for use.”  Id. 

Similarly, in Sykes, the Court of Appeals reversed a murder conviction because the 

Government failed to disclose favorable grand jury testimony until two days before trial.  897 

A.2d at 772-73.  At trial, neither the Government nor the defense could locate the witnesses; as a 

sanction, the trial court ordered the favorable grand jury testimony read to the jury.  Id. at 776.  
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The Court of Appeals reversed and ordered a new trial, finding that the “government's very tardy 

disclosure” violated Brady and deprived the defendant of the “opportunity to interview” the late-

disclosed witnesses and “conduct additional pre-trial investigation.”  Id. at 781.   

As the Court has already concluded, the Government violated Brady by withholding the 

identity of Mr. Montgomery and the contents of his statement.  Mr. Montgomery identified two 

persons who could not have been the Pashas as the individuals who entered his apartment 

carrying the exact items that the Government alleges were used to fabricate the photographs used 

in Delante White’s trial.  Further, unlike the witnesses against the Defendants, Mr. Montgomery 

has no criminal record or history of drug abuse.  He has not signed a cooperation agreement with 

the Government and is not attempting to obtain leniency for himself or a family member.  He has 

a significant work history and has spent three years in the United States Marine Corps. Indeed, 

given his friendship with Ms. White, Mr. Montgomery’s bias likely runs against the Defendants, 

not for them. 

Moreover, Mr. Montgomery’s statement was not disclosed until less than a month before 

trial, at a time when the Defendants had long since shifted their focus from investigation to trial 

preparation.  The defense cannot stop its trial preparation to thoroughly interview Mr. 

Montgomery and completely change its trial strategy to reflect the leads he produces.  More 

importantly, Mr. Montgomery has affirmatively stated that his memory has faded and that he 

would have been a far more effective witness a year ago.  Mr. Montgomery’s usefulness as a 

witness has been irreversibly compromised, substantially prejudicing the Defendants. A prompt 

disclosure of Mr. Montgomery as a Brady witness could have led to other witnesses who could 

have confirmed Mr. Montgomery’s presence and corroborated what he said. However, as the 

court said, “memories do fade in eight months. There is no question about that.” Exhibit A at 39. 
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B. Dismissal is Warranted 

1. Dismissal Is Necessary to Sanction the Government and Remedy the Prejudice 

Defendants Have Suffered 

While the standard remedy for a Brady violation is a new trial, or here, a continuance, 

this Court should not follow the general rule if the remedy will likely result in further prejudice 

to the defense.  See United States v. Wilson, 720 F. Supp. 2d 51, 63 n.4 (D.D.C. 2010) (noting 

mistrial is generally remedy for a Brady violation); see also Chapman, 524 F.3d at 1087 

(refusing to grant mistrial when “remedy would advantage the government, probably allowing it 

to salvage what the district court viewed as a poorly conducted prosecution”).  Mr. 

Montgomery’s testimony has already been irreparably impaired by the passage of time and 

continued contact by the Government.  Granting Defendants a continuance will only amplify the 

effects of time, leaving Defendants in a worse position than they currently stand.  The Defense is 

not seeking a continuance.  

This Court can also dismiss this indictment as a sanction for the Government’s flagrant 

misconduct or under its supervisory powers to remedy the “substantial prejudice” suffered by the 

defense.  Chapman, 524 F.3d at 1086-87.  First, as the Ninth Circuit found in Chapman, “Brady 

violations are just like other constitutional violations” and dismissal is appropriate “when the 

prosecutions actions rise, as they did here, to the level of flagrant prosecutorial misconduct.”  Id.; 

see also Gov’t of the Virgin Islands v. Fahie, 419 F.3d 249, 253-55 (3d Cir. 2005) (finding that 

“reckless” Brady violations “may sometimes warrant dismissal”).  While accidental or negligent 

conduct is insufficient to support a finding of “flagrant misbehavior,” Defendants need not show 

that the Government acted intentionally or maliciously.  Dismissal is warranted if the Court 

concludes the government acted in “reckless disregard for [its] constitutional obligations.”  
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Chapman, 524 F.3d at 1085; see also Fahie, 419 F.3d at 256 (noting “reckless disregard for a 

defendant’s constitutional rights constitutes willful misconduct.”).   

 Similarly, district courts may dismiss an indictment under their supervisory powers “for 

violations of recognized rights” and “to deter illegal conduct.”  Fahie, 419 F.3d at 258; see also 

Chapman, 524 F.3d at 1087 (noting courts may dismiss indictments under supervisory powers to 

correct “substantial prejudice”).  When determining whether dismissal is warranted, the Court 

should consider the “[G]overnment’s willfulness in committing the misconduct and its 

willingness to own up to it.”  Chapman, 524 F.3d at 1087.  Though this Court has yet to dismiss 

an indictment on these grounds, it has indicated that “the Court’s supervisory powers might 

allow it to dismiss the indictment if, in the Court’s discretion, justice requires it.” United States v. 

Darui, 614 F. Supp. 2d 25, 38 (D.D.C. 2009). 

In Chapman, the Ninth Circuit upheld the dismissal of an indictment after the 

Government failed to disclose over 650 pages of Brady and Giglio material, largely consisting of 

conviction records and impeachment material for government witnesses, some of whom had 

already testified.  524 F.3d at 1079-80.  The court found the district court did not abuse its 

discretion because the material substantially prejudiced the defendant, the government repeatedly 

claimed it had disclosed all required evidence, and the government attempted to minimize its 

misconduct.  Id.  In another case, the Southern District of New York dismissed an indictment 

where the prosecution did not disclose material evidence until the “eve of trial, seven months 

after the Defendants’ request, and at least six months after the Government came into possession 

of the information” and when it failed to notify counsel that it would not call, and could not 

locate, a key witness.  United States v. Wang, No. 98 CR 199, 1999 WL 138930, at *37, 54-55 

(S.D.N.Y. March 15, 1999). 
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 Courts in the Fifth and Eleventh Circuits have reached similar results.  In United States v. 

Ramming, the Southern District of Texas granted defense motions for acquittal and dismissal 

after finding that the evidence did not support the charges against the defendants and that the 

government had suppressed Brady evidence and made factual misrepresentations.  915 F. Supp. 

2d 854, 867-68 (S.D. Tex. 1996).  In United States v. Dollar, the Northern District of Alabama 

dismissed an indictment against all defendants after finding that the government “flagrantly, 

breached its unquestioned obligation to produce exculpatory and impeachment materials.”  25 F. 

Supp. 2d 1320, 1322, 1332 (N.D. Ala. 1998); see also United States v. Lyons, 352 F. Supp. 2d 

1231, 1250-51 (M.D. Fla. 2004) (dismissing indictment following discovery of Brady and Giglio 

violations after trial).  

 Further, this Court should consider the Government’s conscious decision to let Mr. 

Montgomery’s memory fade as tantamount to the destruction of evidence.  When “evidence has 

been destroyed in violation of the Constitution, the court must choose between barring future 

prosecution or suppressing [] the State’s most probative evidence.”  California v. Trombetta, 467 

U.S. 479, 487 (1984).  While the Government is not obligated to preserve every piece of 

evidence, Due Process is violated if the Government intentionally or inadvertently destroys 

material exculpatory evidence or if it destroys “potentially useful evidence” in bad faith.  

Arizona v. Youngblood, 488 U.S. 51, 57 (1988); United States v. Archbold-Manner, 577 F. Supp. 

2d 288, 289 (D.D.C. 2008) (“Youngblood is clear that in order for discovery misconduct to 

warrant dismissal of an indictment, the defendant must either show that the government acted in 

bad faith or failed to turn over material exculpatory evidence.”).   

As the Court has already concluded that Mr. Montgomery’s statement constituted Brady 

evidence, it does not need to reach the question of whether the government acted in bad faith to 
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dismiss the indictment.  See Youngblood, 488 U.S. at 57; Archbold-Manner, 577 F. Supp. 2d at 

289.  However, there is sufficient evidence to find that the Government failed to preserve Mr. 

Montgomery’s statement in bad faith.  In United States v. Bohl, the Tenth Circuit ordered an 

indictment dismissed after the government destroyed metal samples that were potentially, but not 

necessarily, exculpatory.  25 F.3d 904, 910, 913-14 (10th Cir. 1994).  In evaluating whether the 

government acted in bad faith, the court noted that the government was on notice that the 

defendants believed the evidence was potentially exculpatory; the government had control of the 

evidence at the time it knew or should have known of its potentially exculpatory character; and 

that the evidence was central to the case.  Id. at 910-12.   

Most importantly, the court found that the government offered “no innocent explanation 

for its failure to preserve” the evidence.  Id. at 912.  While the court noted that “mere 

negligence” is insufficient to make a showing of bad faith, it found that the fact that the 

government was on notice of the evidence’s potentially exculpatory character and could not offer 

an innocent explanation was sufficient to give rise to a “logical conclusion of bad faith.”  Id.  The 

court then ordered the indictment dismissed, finding that a new trial was not sufficient to remedy 

the prejudice suffered by the defendants as “the disposition of evidence that is central to the case 

may permanently deprive the defendant of due process.”  Id. 

Defendants respectfully submit that the circumstances surrounding the suppression of Mr. 

Montgomery’s statement do not lend themselves to an innocent explanation.  Mr. Montgomery’s 

statement could not have been more clearly and facially exculpatory; it directly contradicts and 

unhinges the Government’s theory of the case, directly exculpating the Pashas, and casting direct 

and substantial doubt on the candor of the Government’s cooperating witnesses, who have every 

incentive to provide the Government with the information it wants and to withhold unfavorable 
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facts. Mr. Montgomery lacks any of those incentives, and yet the Government withheld both his 

identity and the exculpatory information he provided. Moreover, the prosecutors in this case had 

actual knowledge of the exculpatory character of Mr. Montgomery’s statement at the time it was 

made in July 2011.  Indeed, in his conference call with defense counsel, Mr. Turner stated that 

the initial interview with Mr. Montgomery was terminated because the Government felt he was 

being “deceitful.” In court, however, Mr. Turner informed the Court that Mr. Montgomery 

refused to cooperate, stating, “he did not want to talk to us.” Exhibit A at 20. Mr. Turner’s 

statement that Mr. Montgomery was “deceitful” is a transparent rationalization of the plain fact 

that Mr. Montgomery did not support the government’s theory of guilt, i.e. that his information 

was exculpatory. The prejudice is particularly damning to defendant Daaiyah Pasha. As a woman 

currently in her early 60s, even in extraordinary circumstances Daaiyah Pasha cannot be either 

the man or the woman in her mid-30s observed by Mr. Montgomery. The prejudice to her is the 

greatest and cannot be cured.  

While the Government was not obligated to continue the interview, Mr. Turner decided 

to terminate the interview precisely because Mr. Montgomery was providing a version of events 

that conflicted with Government’s theory of the case and continued questioning would only lead 

to additional Brady statements.  This decision reflects a conscious knowledge of the exculpatory 

nature of Mr. Montgomery’s statement and refutes any argument that the Government’s 

nondisclosure was the product of mere negligence.  Indeed, rather than immediately disclose Mr. 

Montgomery’s identity and the information he provided so that the defense could investigate it in 

a timely way, the Government affirmatively denied its existence until less than a month before 

trial.  The evidence shows that the Government had actual knowledge of extremely exculpatory 
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material that was not disclosed.  Under all the circumstances, counsel believe that the 

Government’s failure to disclose was intentional.  

 Despite the obviously exculpatory nature of Mr. Montgomery’s statement, the 

Government did not include it in disclosures provided less than two weeks after the initial 

interview or in its subsequent productions.  Ironically, the Government interviewed Mr. 

Montgomery on the same day that Defendants sent out a second Brady request. The existence of 

Mr. Montgomery’s statement was disclosed only at the end of a letter dated April 5, 2012 

enclosing nearly 1,000 pages of other disclosure. Letter from D. Turner to Defendants, April 5, 

2012, attached as Exhibit K. The disclosure included Giglio material but did not include notes on 

the interview, which counsel had to specifically request from the Government after learning of 

Mr. Montgomery’s statement.  Further, the Government affirmatively and misleadingly denied 

knowledge of the existence of Mr. Montgomery’s statement.  In its December 13, 2011 response, 

the Government refused to directly address Defendants’ December 2, 2011 correspondence 

asking whether anyone had identified someone other than the Pashas as having been involved in 

the events that occurred at 2908 7th Street.  Finally, this Court should consider the Government’s 

actions immediately following the hearing.  Immediately after the April 19 hearing, the 

Government tracked down Mr. Montgomery and Ms. White, “jumped out” on them, and it 

appears, actively discouraged them from cooperating with the defense.  Rather than try to 

remedy their constitutional errors, it appears that the Government instead actively seeks to 

perpetuate the prejudice it has caused to the defense through intimidation tactics. 

2. Dismissal is Necessary to Prevent Future Brady Violations. 

 Courts have also considered other instances of prosecutorial misconduct within a District 

when determining if the harsh sanction of dismissal is necessary to adequately deter future 
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misconduct.  E.g., United States v. Diabate, 90 F. Supp. 2d 140, 143-44 (D. Mass. 2000).  While 

general deterrence is likely insufficient to warrant dismissal in the absence of prejudice, this 

Court should consider as a factor the Government’s long history of similar misconduct when 

fashioning an appropriate remedy in this case.  For example, in Diabate, Judge Wolf dismissed a 

case, without prejudice, when the government disclosed “key documents” the day before jury 

selection and admitted that it had destroyed police notes that could have possibly contained 

helpful information.  Id. While the Court did not affirmatively find a Brady violation, it found 

that “the government has not proven to [the court’s] satisfaction that the violations of the rules 

constituted harmless errors,” and determined that dismissal was necessary to ensure the 

defendant received a fair trial and to deter “a historic pattern of misconduct.”  Id. at 144-45, 150. 

 Here, the Government’s misconduct is merely the latest in a pattern of Brady violations 

and government overreach that reaches back decades in this jurisdiction.  In perhaps the most 

high profile matter, this United States Attorney’s Office systematically withheld Brady material 

and relied on knowingly false evidence in its prosecution of former Senator Ted Stevens.  See In 

re Special Proceedings, --- F. Supp. 2d ---, 2012 WL 386471, at *7-8 (D.D.C. Feb. 8, 2012).  

Though the government voluntarily dismissed its case against Senator Stevens after its 

misconduct came to light, the original trial team repeatedly assured this Court that its mistakes 

“were ‘unintentional,’ ‘inadvertent,’ and/or ‘immaterial.’”  Id.   

 Similarly, this United States Attorney’s Office is also responsible for prosecuting cases in 

Superior Court.  This October, Dwight Grandson was found not guilty in Superior Court after a 

second trial after “repeated, blatant Brady violations and misrepresentations.”  Keith L. 

Alexander, In D.C., Evidence Violations Scrutinized, WASH. POST, Oct. 16, 2011, attached as 

Exhibit L.  In a 2009 murder trial, Superior Court Judge Weisberg found that a prosecutor 
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“withheld [evidence] from the defense consciously, deliberately and as a tactic.”  Id.  The 

previous year, two Superior Court judges dismissed assault cases after prosecutors failed to 

disclose exculpatory evidence.  Id.  Similarly in 2006, Superior Court Judge Christian “granted a 

mistrial in a second-decree murder case” because the prosecutors failed to disclose statements 

that a key eyewitness second-guessed his identification of the defendant.  Id.  Other Brady claims 

are currently pending in Superior Court, including a claim that prosecutors failed to disclose 

material alternative perpetrator evidence in the infamous 8th and H murder case.  Keith L. 

Alexander, In 1984 D.C. Murder Case, Court to Examine Allegations of Prosecutor Misconduct, 

WASH. POST, April 22, 2012, attached as Exhibit M.  Also of note is the recent D.C. Court of 

Appeals decision regarding G. Paul Howes, a former AUSA involved in serious misconduct by 

not disclosing voucher payments to witnesses under Brady. See In re G. Paul Howes, No. 10-

BG-938, Mem. Op. & J. (D.C. Mar. 8, 2012), attached as Exhibit N.   

C. In the Alternative, the Court Should Preclude Any Testimony Regarding the Events 

that Occurred In and Around 2908 7
th
 Street 

 In the alternative, Defendants request an order precluding the Government from 

introducing any testimony regarding the events that occurred in 2908 7th Street.  Without the full 

benefits of Mr. Montgomery’s testimony, the forcefulness of the Defendants’ cross-examination 

of Government witnesses to those alleged events will be seriously impaired, and the Government 

will have benefited from its own misconduct.  Cf. Trombetta, 467 U.S. at 487 (noting that when 

evidence is destroyed, “the court must choose between barring future prosecution or suppressing 

[] the State’s most probative evidence.”). The Court should prohibit that result.  
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CONCLUSION 

 Wherefore, for these reasons and any other reasons considered meritorious by the Court, 

counsel would respectfully request that this Motion be granted and the indictment against all the 

Defendants be dismissed. 

 Counsel requests an immediate hearing on this Motion.  

 

April 30, 2012.     Respectfully submitted, 

 

 /s/ Bernard S. Grimm    

 Bernard S. Grimm 

 Cozen O’Connor 

 The Army and Navy Club Building 

 1627 I Street N.W. 

 Suite 1100 

 Washington, DC 20006 

 Telephone: (202) 912-4800 

 Facsimile: (877) 260-9435 

 E-mail: bgrimm@cozen.com  

  

 Counsel for Daaiyah Pasha. 

 

 /s/ David Schertler    

 David Schertler 

 Veronica Renzi Jennings 

 Schertler & Onorato, LLP 

 575 7th Street, N.W. 

 Suite 300 South 

 Washington, DC 20004 

 Telephone: (202) 628-4199 

 Facsimile: (202) 628-4177 

 E-mail: dschertler@schertlerlaw.com  

 E-mail: vjennings@schertlerlaw.com  

  

 Counsel for Charles Daum. 
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  /s/ John O. Iweanoge    

 John O. Iweanoge, II 

 The Iweanoges’ Firm, P.C. 

 1026 Monroe Street, N.E. 

 Washington, DC 20017 

 Telephone: (202) 347-7026 

 Facsimile: (202) 347-7108 

 E-mail: joi@iweanogesfirm.com 

 

 Counsel for Iman Pasha. 

 

 /s/ Gladys M. Weatherspoon   

 Gladys M. Weatherspoon 

 7843 Belle Point Drive 

 Greenbelt, MD 20770 

 Telephone: (301) 474-4422 

 E-mail: gladys@weathspoonfirm.com 

 

 Counsel for Iman Pasha. 
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