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CERTIFICATE AS TO PARTIES, RULINGS 

AND RELATED CASES 
 

A.  PARTIES  

 The parties to this case are plaintiff-appellant Cassandra M. Menoken and 

defendant-appellee John Berry, Director of the United States Office of Personnel 

Management (OPM).   

B.  RULINGS UNDER REVIEW 

 

Appellant seeks review of the below rulings of District Judge Henry H. 

Kennedy, Jr. and Magistrate Judge Alan Kay, identified by the district court 

record entry number (“R. No. __”). 

1.  R. No. 99: MEMORANDUM ORDER (9/13/2007) (imposing 

unreasonable restrictions on plaintiff’s ability to depose OPM, pursuant to 

Fed. R. Civ. 30(b) (6), on matters relating to the First Cause of Action)  

   

2.  R. No. 104: MEMORANDUM ORDER (9/20/2007) (barring plaintiff 

from deposing OPM on matters referenced in paragraphs 48 to 53 of the 

Amended Complaint) 

 

3.  R. No.105: MEMORANDUM ORDER (9/20/2007) (ratifying 

arbitrary temporal boundaries that OPM unilaterally applied to its responses to 

plaintiff’s first document request) 

 

4.  R. No. 106: MEMORANDUM ORDER (9/20/2007) (unreasonably 

restricting, sua sponte, the scope of plaintiff’s Rule 30(b)(6) deposition on the 

administrative law judge (ALJ) selection process after denying defendant’s 

motion to bar the deposition altogether) 

 

5.  MINUTE ORDER (1/24/2008) (finding “moot” [R. No. 89] 

Plaintiff’s Motion To Enlarge The Time To Complete Fact Discovery And To 

Suspend Scheduling Order Deadlines Until Plaintiff’s Discovery Issues Are 

Resolved, even though the requested relief was never provided) 
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6.  R. No. 135: MEMORANDUM ORDER (1/28/2008) (granting [R. 

No. 127] defendant’s motion to “quash” plaintiff’s second Rule 30(b)(6) 

Notice regarding the ALJ selection process and wrongly chastising plaintiff for 

failing to promptly cancel the deposition) 
1 

 

7.  R. No. 145: MEMORANDUM ORDER (3/14/2008) (“granting” [R. 

No.140] Plaintiff’s Motion For Order Directing Defendant To Produce Within 

Seven Calendar Days Improperly Withheld Inspector General Documents, but 

effectively denying the relief plaintiff sought) 
2
 

   

8.  R. No. 165: ORDER (4/30/2008) (overruling [R. No. 136] Plaintiff’s 

Objection To The Magistrate’s Memorandum Order Granting Defendant’s 

Motion To Quash Second Amended Rule 30(b)(6) Deposition Notice Regarding 

The Administrative Law Judge Examination) 

 

9.  R. No. 166: ORDER (4/30/2008) (overruling Plaintiff’s Objection To 

Magistrate’s Memorandum Order On Plaintiff’s Motion For Order Directing 

Defendant To Produce Improperly Withheld Inspector General Documents  

 

10.  R. No. 180: AMENDED MEMORANDUM ORDER (6/2/2008) (sua 

sponte modifying some (but not all) of the previously imposed restrictions on 

plaintiff’s Rule 30(b)(6) deposition regarding the ALJ selection process) 

 

11. MINUTE ORDER (7/15/2008) (denying [R. No. 192] plaintiff’s 

Motion For Leave To File A Response To Defendant’s Surreply To Plaintiff’s 

Motion For Order Directing The Office Of Personnel Management To 

Designate Rule 30(b)(6) Witness To Testify Regarding Its Office of Inspector 

General’s Review Of Compliance With Administrative Remedial Orders  

 

 
                                                 

1 
  The ruling was influenced by misrepresentations defendant’s counsel 

made during an ex parte conversation with the Magistrate Judge.   
  
2
 Although this ruling purported to “grant” plaintiff’s motion, it actually 

operated to deny plaintiff most of the documents she sought.  This perverse 

outcome occurred because the Magistrate Judge issued his ruling before plaintiff 

had an opportunity to file a reply brief showing that OPM’s opposition was 

misleading in its suggestion that the motion only involved two documents.  
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12.  R. No. 193: MEMORANDUM ORDER (7/15/2008) (denying [R. 

No. 182] Motion For Order Directing The Office Of Personnel Management To 

Designate Rule 30(b)(6) Witness To Testify Regarding Its Office Of Inspector 

General’s Review Of Compliance With Administrative Remedial Orders) 

 

13.  R. No. 195: MEMORANDUM ORDER (8/1/2008) (denying [R. 

No.188] plaintiff’s Motion For Order Compelling Defendant To Properly 

Respond To Plaintiff’s First Set Of Interrogatories And Plaintiff’s Second 

Request For Production Of Documents, seeking information relating to, inter 

alia, paragraphs 49 and 50 of plaintiff’s Amended Complaint)     

 

14.  R. No. 205: MEMORANDUM OPINION (3/23/2009) (granting [R. 

No. 197] Defendant’s Renewed Motion for Summary Judgment) 
3
 

 

15. R. No. 206: JUDGMENT (3/23/2009) (entering judgment for the 

defendant)  

  

C.  RELATED CASES 

 

There are no related cases currently pending in any court. 

 

CORPORATE DISCLOSURE STATEMENT 

Appellant Cassandra M. Menoken certifies that she is a natural person and 

that no nongovernmental entities have an interest in this case.    

  

                                                 
3
  The district court’s Memorandum Opinion on summary judgment is 

reported at 605 F. Supp. 2d 148.   
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STATEMENT OF JURISDICTION 

This is an appeal from a final judgment in an action brought against a federal 

agency.  Judgment was entered by the district court on March 23, 2009.  A timely 

notice of appeal was filed on May 20, 2009. The district court had jurisdiction 

under Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e, et seq. (Title 

VII). This Court has jurisdiction pursuant to 28 U.S.C. § 1291. 

STATEMENT OF ISSUES 

 1. Whether the district court was required to deny defendant's renewed 

motion for summary judgment because the evidence upon which it was founded 

was neither reliable nor admissible and the motion failed to establish defendant’s 

entitlement to judgment as a matter of law.  

2. Whether the district court exceeded its authority when it granted summary 

judgment to the defendant after "declining" to consider material facts that were 

Aadmissions,@ by operation of Fed. R. Civ. P. 36, where:  a) plaintiff was entitled to 

rely on such admissions, in opposing summary judgment, given defendant=s 

decision not to seek their withdrawal; and b) the sua sponte withdrawal of the 

admissions by the court unfairly eviscerated plaintiff's prima facie showing of 

discrimination against African American administrative law judge applicants.  
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3. Whether, separate and apart from defendant's "Rule 36" admissions, a 

reasonable jury could find plaintiff's claims meritorious on the basis of evidence 

the district court overlooked, misapprehended or erroneously disregarded.  

4. Whether any perceived deficiencies in the evidence supporting plaintiff’s 

claims are attributable to the prejudicial conduct of the defendant during discovery 

and the unwarranted constraints the district court imposed on plaintiff's reasonable 

efforts to obtain discoverable information. 

STATEMENT OF THE CASE 

This is an employment action challenging systemic discrimination and 

institutional arrogance. It raises issues of intentional discrimination operating 

under the cover of Afacially neutral@ policies and practices that have long operated 

to deny equal opportunity to African American and female administrative law 

judge (ALJ) applicants.  This action seeks relief in connection with the unlawful 

“impact” of the ALJ selection process and the intentional acts and omissions of 

those responsible for its design and implementation.  

  The instant claims arose when plaintiff-appellant Cassandra Menoken 

(hereinafter “Menoken”), an African American female, unsuccessfully sought to 

become a federal ALJ in 1993.  The claims are asserted against the Director of the 
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United States Office of Personnel Management (OPM) because of OPM’s role in 

the federal ALJ program.  Although OPM does not employ ALJs, it functions as 

the Agatekeeper@ for about thirty agencies that do.  OPM exercises broad authority 

and influence in all aspects of ALJ employment. See 5 C.F.R. ' 930. 201 et seq 

(OPM regulations governing ALJ examination, appointment, pay, assignments, 

transfers, removal, etc.).   

Menoken=s Amended Complaint [Record (“R.”) 8] reprinted at Appendix  

(“A”) 23 sets forth three Acauses of action,@ challenging long standing structural 

and attitudinal barriers to equal opportunity in the ALJ selection process.  In 

connection with two of the causes (the Second and Third), averments assert that 

the 1993ALJ selection process (which had multiple components) was designed and 

implemented in a manner that unlawfully discriminated against African American 

and female ALJ applicants. Id. ¶¶ 34 – 89 reprinted at A27 – A32.   

In a separate cause of action (the First), the Amended Complaint avers that 

OPM violated Title VII and binding administrative remedial orders by repeatedly 

using the 1993 ALJ Register to fill ALJ vacancies, knowing it had not eliminated 

the racial effects of an examination scoring factor that the Equal Employment 

Opportunity Commission (EEOC) found unlawful in November 2000.  Id.  ¶¶10 – 
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15, 57 – 64 reprinted at A24 – A25, A27 – A30. The First, Second and Third 

Causes of Action are, respectively, summarized in the Amended Complaint [at 

A33] as follows:  

[OPM] has violated Title VII by repeatedly and deliberately failing to 

comply with EEOC Orders requiring that [OPM] Acease@ and correct 

discrimination against African American ALJ applicants  

[OPM] has violated, and continues to violate, Title VII by, inter alia, 

unlawfully discriminating against African American ALJ applicants, in 

general, and plaintiff in particular, by virtue of the design, implementation 

and/or administration of the ALJ examination; and  

[OPM] has violated, and continues to violate, Title VII by, inter alia, 

unlawfully discriminating against female ALJ applicants, in general, and 

plaintiff in particular, with respect to policies and practices designed to 

determine the geographic availability of applicants for ALJ positions. 

DISTRICT COURT PROCEEDINGS 

 The underlying civil action was initiated in August 2003 [R.1] (Complaint 

and Summons).  An Amended Complaint was filed in May 2004 [R. 8] [A23]. On 

September 19, 2004, OPM filed Defendant’s Motion to Dismiss or in the 

Alternative for Summary Judgment [R. 15], challenging the legal sufficiency and 

viability of the claims asserted in the Amended Complaint.
1
  The district court 

                                                           
 1 

Defendant’s Motion to Dismiss or in the Alternative for Summary 

Judgment is cited herein as “OPM’s First Disp. Mot.”  
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denied OPM’s motion, on September 27, 2005, leaving the Amended Complaint 

(and the claims therein) intact. Memorandum Opinion and Order (Sept. 27, 2005) 

[R. 31] (not reported in F. Supp. 2d). 

On May 11, 2005, Menoken filed Plaintiff’s Motion for Partial Summary 

Judgment Adjudicating the Invalidity of the Administrative Law Judge 

Examination [R. 22] (hereinafter cited as “PSJ Mot.”),
2
  seeking early dismissal of 

an aspect of the “Ninth Defense” in OPM’s Answer to the Amended Complaint 

[R.10]. 
3
  Menoken asserted in the motion (without contradiction) that the 

administrative record was sufficiently developed to determine whether OPM could 

prove its affirmative defense that the ALJ examination was “valid” under Title VII. 

PSJ Mot. Mem. at 10. The court denied the motion, in part, because Menoken had 

not made a showing (at that time) that the ALJ examination had a disparate impact 

on African American ALJ applicants. Memorandum Opinion and Order (April 26, 

2006) [R.36] Slip Op. at 5 (not reported in F. Supp. 2d).   

On June 2, 2006, Menoken filed Plaintiff’s Motion for Declaratory Relief 

[R. 39], urging the district court to render an interim ruling resolving the parties’ 

                                                           

 
2
 Exhibits from this motion were cited extensively in Plaintiff’s [Corrected] 

Opposition to Defendant’s Renewed Motion for Summary Judgment [R. 201].  
  

 

 3  
 The Ninth Defense states (in pertinent part) that the ALJ examination is 

“properly validated.”
  
Id. at 2. 
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longstanding dispute over the proper interpretation of the remedial orders at issue 

in  the First Cause of Action.  Menoken believed that a declaratory ruling on what 

the orders required would facilitate a de novo determination as to whether OPM 

had complied with them.  The court denied Menoken’s request for declaratory 

relief. Order (Sept. 12, 2006) [R. 44].  There was no opinion or rationale.   

It was clear from the contentious nature of the “Local Rule16.3” process that 

the litigation was on track to be chaotic and unwieldy. Both Menoken and OPM 

(separately) urged the district court to meet with the parties before entering a 

scheduling order [R. 46, 48].  Declining the parties’ requests, the court issued its 

Scheduling Order on February 15, 2007 [R. 49]. Immediately thereafter, OPM laid 

the groundwork for compromising Menoken’s ability to engage in reasonable 

discovery.
4
 OPM’s vexatious conduct did not abate until the discovery period 

ended and it had succeeded in depriving Menoken of much of the information she 

had rightfully sought. The record is replete with Menoken’s objections to OPM’s 

                                                           
 4  

See Motion for Order Compelling Defendant to Designate and Produce 

Witness [R. 50], Ex’s B-1 to B-5 (written exchanges culminating in OPM’s 

pronouncement that it would not comply with Menoken’s deposition notice.)    
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disregard of the discovery rules (and common courtesy) and its repeated violations 

of the district court’s orders and directives. 
5
   

On August 18, 2008, OPM filed Defendant’s Renewed Motion for Summary 

Judgment [R. 197] (herein cited as “OPM’s Renewed SJ Mot.”).  On September 

23, 2008, Menoken filed Plaintiff’s [Corrected] Opposition to Defendant’s 

Renewed Motion for Summary Judgment [R. 201] (herein cited as “Menoken’s 

Renewed SJ Opp.”)   Oral argument was held on December 18, 2008.  [Transcript 

reprinted at A220 – A249.]  The motion was granted by the district court on March 

23, 2009. Memorandum Opinion (“Slip Op.”) and Judgment [R. 206, 207] 

reprinted at A250-262.
6
 Notice of appeal was filed on May 20, 2009 [R. 208].         

 

                                                           
 5  

See e.g. id; see also: Motion For Order Compelling Defendant To Produce 

Privilege Log and Non Privileged Documents [R. 55]; Motion For Written Order 

Directing Defendant To Comply With Magistrate’s Oral Instruction To Provide 

Plaintiff A Description Of Privilege Log Documents [R. 77]; Plaintiff’s Motion For 

Order Sanctioning The Office of Personnel Management For Its Circumvention 

And Violation Of The Magistrate’s Discovery Orders [R. 121]; Motion For Order 

Sanctioning The Office Of Personnel Management For Violating The Court’s 

January 25 and March 25 Discovery Orders [R. 169]; Motion For Order Directing 

The Office Of Personnel Management (OPM) To Designate Rule 30(b)(6) Witness 

To Testify Regarding Its Office Of Inspector General’s Review Of OPM’s 

Compliance With Administrative Remedial Orders [R.182] (among others). 
  

 6  
The court’s opinion is reported at 605 F. Supp. 2d 148. 
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STATEMENT OF FACTS 

I.  BACKGROUND AND ADMINISTRATIVE PROCEEDINGS   

 A.  Summary Of  Events Giving Rise To The  Claims  

 Menoken participated in the ALJ selection process from April 1993 to 

March 1994.  At the time, she had more than ten years of experience litigating 

routine and complex cases at the EEOC.  PSJ Mot. [R. 22], Ex. B at B-52 to B-58 

(Resume and Statement of  Experience).  Menoken’s performance as a federal 

attorney had been consistently recognized as outstanding by various superiors, 

including the EEOC Chairman.  Menoken had also received several awards 

commending her handling of specific cases. Id.  The quality and extent of her 

litigation experience were reflected in documents submitted to OPM in 1993. Id. at 

B-59 to B-69 (Supplemental Qualifications Statement). 

 In March 1994, Menoken was assigned an examination rating of 82.6. 
7
 She 

viewed the rating as the functional equivalent of a failing grade because she knew 

that no applicant with a rating below 85 had ever been considered (much less 

selected) for an ALJ position in the entire history of the ALJ program.  PSJ Mot., 

Ex. B at B-70 (Administrative Conference of the United States Federal Register 

                                                           

 
7  

See OPM’s Renewed SJ Mot. [R. 197],  Ex. 8 at 43. 
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Notice (December 29, 1992)) (“[I]n practice only [ALJ] applicants with scores of 

85 or higher have been certified”). 

    Soon after receiving her rating, Menoken contacted OPM’s ALJ Office 

(OALJ).  In a conversation with OALJ Director John Flannery, Menoken came to 

realize that, under OPM’s rating policies and practices, her score on the ALJ 

examination was not governed by the quality of her achievements or the many 

awards she had received.  It was governed, rather, by the job title she held. 

Menoken learned that, one of the reasons she was limited in her ability to score 

higher on the examination was that she had not been a state court judge.  PSJ Mot. 

Ex. A at A-32 to A-33 [HT Vol. 4 at 765-767] (Menoken Test.)  

 Keenly aware of the dearth of women and minorities in the ALJ ranks, and 

believing that (at a minimum) OPM’s scoring practices were invalid and unfair 

Menoken filed an EEO complaint in 1994, alleging that the ALJ selection process 

discriminated against qualified African American and female applicants. Id. 

 B.  Summary Of Proceedings Before The EEOC 

 Menoken litigated her claims at the administrative “hearing” level for six 

years.  An EEOC administrative judge (AJ) conducted a nine day hearing in March 

2000. OPM’s Renewed SJ Mot. [R. 197],  Ex. 8 (Nov. 2000 AJ Decision) at 2 
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reprinted at A418. On November 9, 2000, the AJ issued a finding of liability upon 

concluding that OPM had violated Title VII with respect to certain practices 

associated with scoring the ALJ examination.  He found that, in allocating points 

on knowledge, skills and abilities (KSAs), OPM focused on an applicant’s “job 

title” instead of the qualities the applicant possessed. With respect to allocating 

points for “Organizational Skills,” in particular, the AJ found that OPM’s reliance 

on job titles correlated with race.  Id., Ex. 8 at 50- 53 reprinted at A420-A423.   

 The AJ noted that OPM’s policy was to reserve “top ranking” (5 points on a 

scale of 0-5) to a scoring “benchmark” (i.e. criterion) that referenced experience as 

a “partner in a 200 attorney law firm.”  Id. at 52 reprinted at A422.  He found that 

reliance on this benchmark was unlawfully harmful to African American ALJ 

applicants because the record showed that African American attorneys tended not 

to have experience as partners in large firms. Id. at 53 reprinted at A423 (crediting  

data contained in a study and finding that a “disproportionately small number of 

black attorneys are chosen for partnership in large law firms”).   

 Uncontested evidence established that African American attorneys, more so 

than any other group of attorneys, tended to work for the federal government. 

Menoken’s Renewed SJ Opp. Ex. W (American Bar Association Study titled 
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“Miles To Go: Progress Of Minorities In The Legal Profession.” (1998)) at 8 

reprinted at A304.  OPM’s scoring scale, however, was not designed to permit (or 

encourage) “top ranking” (5 points) for an applicant whose job title suggested he or 

she was (or had been) a federal attorney (or something comparable thereto). See 

e.g. Supplemental Qualifications Statement page reprinted at A286 (staff attorney 

with “board of appeals” = 3 points; legal advisor to” agency board” = 1 point). 
8
  

In effect, OPM’s scoring structure imposed a “ceiling” on the scoring capacity of 

federal attorneys (and, by extension, African American ALJ applicants). It is 

undisputed that a mere fraction of a point on the ALJ examination can make the 

difference in whether an applicant can be selected (or even considered) for an ALJ 

position.  Id. Ex.  M1(Defendant’s Responses To Plaintiff’s Request for 

Admissions) at 34-35 reprinted at A470 – A471 (Response Nos. 60 and 61) 

(admitting that a “fraction” of a point can determine whether an applicant can be 

selected or considered).  

 There was more than ample evidence to support the AJ’s finding that 

African American ALJ applicants were disproportionately impeded in their ability 

to receive the maximum score on organizational skills.  OPM could have appealed 

                                                           

 
8
  Although the rating form suggests otherwise, it is undisputed that 5 (not 6) 

was the maximum score that any applicant could be assigned. 
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the AJ’s finding to EEOC. 
9
 But it did not. As a result, it became obligated to 

adhere to its promise to “fully implement” the AJ’s remedial orders. 
10

 The orders 

directed the following:  

 that OPM cease “use” of the partner in large law firm scoring 

benchmark in “new grading” and as reflected in the “existing scores” 

of “incumbents” on the ALJ Register;  

 

 that OPM notify agencies requesting ALJ certificates of the 

discrimination finding regarding the 1993 ALJ Examination; and 

 

  that OPM notify agencies requesting ALJ certificates that “use” of 

the unlawful benchmark “ is prohibited and has been discontinued.” 

 

OPM’s Renewed SJ Mot. Ex. 9 (June 2001 Order) at 27 reprinted at A428.
11

  

                                                           
 9

  See 29 C.F.R.  § 1614.110(a).
  

 

 10 
 OPM’s First Disp. Mot. [R. 15], Ex. Q at Attachment 1 (OPM’s “final 

decision” (Aug. 8, 2001)). 

 

 
11

 The wording of the AJ’s 2001 Order is not a model of clarity. The parties 

have spent years litigating the meaning of the term “use” and whether the 

requirement to “cease” the unlawful scoring practice applied to every part of the 

ALJ examination in which it was utilized.  OPM believes it was free to continue its 

reliance on the discriminatory scoring practice in any part of the examination in 

which the AJ did not expressly prohibit it. Id., Mem. at 21 (noting the AJ did not 

“order” the benchmark not to be used in the “PRI”).  In any event, the dispute over 

“use” (and its legal significance) should now be put to rest in light of the Supreme 

Court’s decision in Lewis v. City of Chicago, No. 08-974 (U.S. May 24, 2010).   
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 On August 23, 2001, Menoken filed an administrative appeal raising 

concerns that OPM had failed to comply with its obligation to fully implement the 

AJ’s orders.  Id. Ex. Q (Complainant’s Appeal Regarding Noncompliance and 

Motion for Order Clarifying Remedial Order).
12

  On September 13, 2001, 

Menoken exercised her right to appeal the AJ’s adverse rulings (and non rulings) 

on other liability issues raised in her EEO complaint. Id., Ex. R (appeal letter).    

II. THE SELECTION PROCESS AND COMPOSITION Of ALJs 

 An appreciation of the claims asserted in the instant action requires an 

understanding of the ALJ selection process in the following respects: 1) policies 

and practices governing the development and administration of the ALJ 

examination; 2) policies and practices governing determinations on the geographic 

availability of ALJ applicants; and 3) policies and practices governing the referral 

of candidates for appointment consideration. 
13

 It is also important to appreciate 

what the ALJ selection process had historically produced, as of 1993 (when the 

instant claims arose), in terms of the ethnic and gender makeup of the ALJ ranks.   

                                                           
 12

 Menoken’s “noncompliance” appeal was filed pursuant to 29 C.F.R.  § 

1614.504(b) (authorizing appeal if an agency does not “resolve” concerns).  
  

 13
  OPM has tried to trivialize Menoken’s claims by asserting that they 

challenge “forms” and “documents” instead of policies and practices. 
 
See OPM’s 

Renewed SJ Mot. Mem. at 23 - 27. 
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 A.  Design And Implementation Of The 1993 ALJ Examination 

 The 1993 ALJ Examination had its roots in a 1980 study. The study 

established the framework for changes OPM would later make to how it evaluates 

the KSAs of those seeking to be appointed as federal ALJs. Recommendations 

from the 1980 study led OPM to decide that future ALJ examinations would rely 

heavily on an assessment technique called “behavioral consistency.”   PSJ Mot. [R. 

22], Ex. A at A-118 [HT Vol. 8 at 142-143] (Test. of Amiel Sharon, OPM expert). 

The behavioral consistency assessment technique places a “strong emphasis” on 

the “actual achievements” of a job applicant, as opposed to the applicant’s mere 

“experience per se.” Id., Ex. B at B-14.  

 OPM’s newly designed ALJ examination was administered, the first time, in 

1984. It was administered again in 1987, but then remained closed for six years.  

As a prelude to opening the examination a third time, OPM conducted another 

study, in 1990, using the methodology it had used in 1980.
14

  Recommendations 

from the 1990 study led OPM to “update” the 1984 ALJ examination. The updates 

were incorporated into the examination that OPM “opened” in March 1993. 
15

 

                                                           

 
14

 Id.  Ex. A at A-132 to A-133 [HT Vol. 8 at 201-202]. 

 
 15

  Id.  Ex. A at A-66 to A-71 [HT Vol. 5 at 978-998] (Lyons Test.)  
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 The basic structure (and most of the content) of the ALJ examination did not 

change between 1984 and 1993.  As was the case in the earlier examinations, 

participants in the “1993” examination were scored on the following components: 

1) the Supplemental Qualifications Statement; 2) the Personal Reference Inquiry; 

3) the Written Demonstration; and 4) the Panel Interview. 

  1.  The Supplemental Qualifications Statement (SQS) 

 The SQS component of the 1993 ALJ Examination purported to measure the 

qualifications of ALJ applicants using six rating “factors” (hereinafter “elements” 

for greater clarity).  The SQS rating elements equated to the following KSAs:  

 a) knowledge of administrative procedures, rules of evidence and trial 

practices; 

 b) analytical ability; 

 c) decision-making ability;  

 d) oral communications ability and judicial temperament; 

 e) writing ability; and 

 f) organizational skills
16

 

                                                           

 
16

 SQS Instructions at 2-3 reprinted at A278- A279. 
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Five of the foregoing “KSA elements” had been used in the 1984 and 1987 ALJ 

examinations.  “Organization skills” was added as one of the “updates” in 1993.  

Id. at A-66 to A-67 [HT Vol. 5 at 979-980]. (Test. of Thomas Lyons). 

 Another 1993 update involved administering the SQS in two parts. “Part I” 

required (among other things) that applicants describe their accomplishments in the 

context of the foregoing KSA elements.  The description was then reviewed by 

OPM “raters” for purposes of assigning a score to an applicant on each one.  PSJ 

Mot. [R. 22], Ex. A at A-44 [HT Vol. 5 at 888:11-19] (Carol Bullock Test.).  In 

“Part II” of the SQS, OPM instructed applicants to complete a form purportedly 

designed to allow them to score themselves under the KSA elements.  Menoken 

Renewed SJ Opp. [R. 201] Ex. Q (Instructions) reprinted at A280 – A286. 

  2.  The Personal Reference Inquiry (PRI)    

     The PRI component of the ALJ examination was a process whereby 

applicants were assigned scores by individuals familiar with their work.  OPM’s 

Renewed SJ Mot. Mem., Brian O’Leary Decl. ¶ 2. Those asked to assign such 

scores were instructed to use a form that OPM designed and provided to them. Id.  

Ex. 17 (PRI Instructions and Form) reprinted at A287- A296.  Notably, when 

OPM “updated” the ALJ examination in 1993, it decided to base the scoring 
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structure of the PRI on the same “rating scales” used in the SQS. PSJ Motion [R. 

22],  Ex. B at B-38 (1993 Lyons Report).  As a result, the rating forms that OPM 

designed for the PRI and “Part II” of the SQS are virtually identical.  PRI and SQS 

Part II forms reprinted at A287 – A296 and A280 – A286.  

  3.  The Written Demonstration (WD) 

 The WD was a writing exercise that OPM administered to ALJ applicants in 

a controlled setting.  Applicants were (theoretically) scored on the basis of their 

ability to prepare a clear, concise and well reasoned decision from a hypothetical 

fact pattern.  OPM’s Renewed SJ Mot. Memorandum at 5-6.  

  4. The Panel Interview (PI) 

 The PI was an oral communications exercise conducted in a setting where 

applicants were interviewed by a panel that included a representative from OPM. 

The applicants were assigned a numerical score that reflected the panel’s collective 

assessment of how well they responded to the questions posed. See OPM’s First 

Disp. Mot. [R. 15], Ex. C at 10. 

The Combined Score And Final Rating On The ALJ Examination 

 As each of the foregoing components of the ALJ examination was 

completed, an applicant was given a numerical score. Upon completing all parts of 
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the examination (which took about a year), an applicant’s scores on each part were 

tallied and “weighted,” resulting in a “combined score.”  During the relevant 

period (1993-1996), OPM arrived at the combined score by applying the following 

“weights” to the examination components: 

SQS  50% 

PRI  10% 

WD  20% 

            PI  20% 

  

OPM’s Renewed SJ Mot., Ex. 8 at 5.  Except where veteran’s preference points 

were added, the combined score became an applicant’s “final” score (or final 

“rating”) for purposes of his or her ranking on the ALJ register.
17

 

 B. Policies And Practices Governing Geographic Availability Designations 

 After receiving a final rating, applicants were eligible to be placed on the 

ALJ register.  However, as a condition to such placement, OPM required them to 

identify geographic areas in which they would accept an ALJ position.  Menoken 

Renewed SJ Opp. [R. 201], Ex. K at 145:12-21 (Juanita Love Test.).  Applicants 

were told they could designate as many locations as they wished to increase their 

chances of an ALJ appointment.  OPM warned, however, that they could decline 

                                                           

 
17

 The SQS and PRI (focal points in the First and Second Causes of Action)  

made up sixty percent of an applicant’s final score on the 1993 ALJ examination. 
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consideration for a designated location only once without consequence. The second 

declination would result in removal from the register.  ALJ Examination 

Announcement No. 318 (March 1993) at 11 reprinted at A274. (“Applicants who 

twice decline when referred ... in accordance with [designations] ...will be 

removed from further consideration.”) (Emphasis in the original.)   

 The punitive nature of OPM’s geographic designation policy created a 

strong disincentive for applicants with family responsibilities to designate their 

availability as widely as they might have wished. Applicants cannot control when 

their names might be referred for consideration.  As a result, OPM’s policy 

essentially forced those with anchoring responsibilities to localize their geographic 

designations, despite possibly being more available if an opportunity were to arise 

at the right time.  Localizing one’s geographic designations limits one’s chances 

for an ALJ appointment.  However, it is a cost some applicants have had to pay 

(typically female) to avoid the risk of being summarily dropped from the register, 

completely, after working for a year to get on it. 
18

 

 C.  Policies And Practices Governing Referral For Consideration 

 OPM refers ALJ applicants for appointment consideration by issuing 

“certificates of eligibles” (certificates) to agencies seeking to fill ALJ vacancies.  

                                                           
 18 

It took about a year to complete all parts of the 1993 ALJ Examination.
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OPM Renewed SJ Mot. Memorandum [R. 197] Love Decl. ¶ 2.  Each certificate 

lists the names of “eligibles” in ranking order based on their final score, 

geographic designations and status as a veteran.  Plaintiff’s Response to 

Defendant’s “Statement of Material Facts to Which There is No Genuine Dispute” 

(herein cited as “Menoken Fact Response ”) at 15 (Fact No. 24) reprinted at A198. 

A score differential of 1/100
th

 of a point can determine whether an “eligible” is 

referred on a certificate or not.  Menoken Renewed SJ Opp.  Ex. K at 89:2 to 90:22 

(Test.of former OPM Official John Kraft) reprinted at A232 – A234.   

 D. The Historical Ethnic And Gender Composition Of ALJs   

 Historically, women and minorities have been severely under represented 

among federal ALJs.  In 1989, Paul S. Cross, Chief ALJ at the Interstate 

Commerce Commission (and a white male) made the following noteworthy 

observation regarding the ALJ corps as of that time: 

 As a group we are too old, too white and almost exclusively male.  We are  

 not representative of the general population of highly successful attorneys.  

Menoken’s Renewed SJ Opp. [R. 200], Ex. S (Cross Memorandum “Revalidating 

The Administrative Law Judge Examination,” Sept. 20, 1989) reprinted at A380. 

Judge Cross’ observation regarding the questionable makeup of ALJs was not just 

anecdotal.  It was supported by contemporaneous data.  Of 1,024 sitting ALJs in 
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1989, a meager 3.71% were women, 2.54% African American and 2.44% 

Hispanic.
19

  When the 1993 examination opened, four years later, white males still 

made up about ninety per cent of federal ALJs.
20

  The abysmal rates at which 

African Americans and females received appointments, three years after the 1993 

Examination opened, provided further proof that a serious problem was at hand.  

[See data infra at 38 regarding appointments from1993 to1996.]   

 OPM claims to have “insufficient knowledge” of concerns regarding the 

lack of diversity in the ALJ ranks.
21

 Its claim is belied, however, by uncontested 

evidence in the administrative record.  At the March 2000 hearing, Craig Pettibone, 

former OALJ Director for seven years, admitted that he was personally aware of 

Judge Cross’ criticisms.  Menoken’s Renewed SJ Opp., Ex. I at 543-545 reprinted 

at A377 – A379.  Indeed, the EEOC AJ made a point of observing that the 

                                                           

 
19 

See Announcement of Revisions to the Administrative Law Judge 

Examination, 55 Fed. Reg. 52339-02 (Dec. 21, 1990). In this Notice, OPM posed 

the question: “What Can Be Done To Improve The Representation Of Women And 

Minority Group Members as Judges?”  
  

 
20

 See Plaintiff’s Opposition To OPM’s First Disp. Motion [R. 16], Ex. 1 

(OPM Associate Director Leonard Klein letter to Menoken, July 29, 1994 ).
  

 

 
21 

See Answer to Amended Complaint ¶ 45; see also Menoken’s Renewed SJ 

Opp., Ex. M1 (Defendant’s Response To Plaintiff’s Requests for Admissions),   

Response No. 16 reprinted at A448. 
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administrative record is “replete” with “expressions of concern” regarding the 

makeup of the ALJ corps, noting that the concerns of federal agencies, and others, 

had spanned “many years.” OPM Renewed SJ Mot. Ex. 8 at 26 (Nov. 2000 

Decision).  OPM’s dishonesty, in asserting it has “no knowledge” of concerns 

regarding the makeup of the ALJ ranks, is rivaled only by the dishonesty it 

exhibited in its summary judgment filings in representing to the district court that 

there was “no evidence” supporting Menoken’s claims. 

SUMMARY OF ARGUMENT 

 This appeal is as much about the requirements of the Federal Rules of Civil 

Procedure as it is about proving discrimination under Title VII. Had the Rules been 

followed in the proceeding below, this case would have been scheduled for trial 

instead of summarily dismissed.    

   A district court commits reversible error when it grants summary judgment 

to a moving party by uncritically adopting the party’s contentions when they are 

wholly premised on obfuscating arguments, inadmissible hearsay and assertions 

shown to be of questionable credibility.  A court commits reversible error when it 

allows Rule 56 of the Federal Rules of Civil Procedure to be used as veritable 

discovery tool to trigger an obligation, on the part of a Title VII plaintiff, to prove 
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her claims on paper before being allowed to prove them at a trial, under threat of 

their possible dismissal.  Such were the circumstances under which judgment was 

entered for OPM in this case. The judgment must be reversed.       

 A district court has no authority to “decline” to give effect to mandatory 

language in Rule 36 of the Rules of Procedure to undercut the position of a party 

who reasonably relied on the Rule in opposing summary judgment.  Since that is 

what occurred in this case, the judgment for OPM must be reversed on this ground 

as well. The district court’s sua sponte withdrawal of OPM’s “Rule 36” admissions 

contravened Rule 36, Rule 56 and governing law in this Circuit.     

 Even of this Court were to overlook the district court’s failure to hold OPM 

to the threshold requirements of Rules 56 and 36, reversal would still be necessary 

given disputed material facts and evidentiary admissions that the district court did 

not acknowledge, despite their prominence in the filings that accompanied 

Menoken’s summary judgment opposition. 

 Finally, remand of this case is warranted, in any event, to rectify the 

prejudicial effects of the constraints that OPM and the district court imposed on 

Menoken’s ability to conduct reasonable discovery. Considerations of justice and 

fair play require that OPM not be permitted to benefit from its abusive behavior.    
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ARGUMENT 

Standard of Review 

 This Court reviews a trial court’s entry of summary judgment de novo, 

conducting its own assessment of the record.  Nat’l  Mining Ass’n v. Kempthorne, 

512 F. 3d 702, 727 (D.C. Cir 2008). The Court applies the same standard as that 

required of the trial court, reviewing the pleadings, depositions, admissions, and 

any affidavits on file in the light most favorable to the non-moving party.  Estate of 

Coll-Monge v.Inner Peace Movement, 524 F. 3d 1341, 1346 (D.C.Cir. 2008).   

Summary Judgment Standard  

A party seeking summary judgment must meet the threshold standard of 

Fed. R. Civ. P. 56 by showing the absence of any genuine issue of material fact for 

trial. Celotex Corp v. Catrett 477 U.S. 317, 323 (1986) (party seeking summary 

judgment @always@ bears the burden of demonstrating the Aabsence@ of a genuine 

issue of material fact@).  In deciding the motion, a court is not authorized to weigh 

evidence, make credibility determinations or draw inferences that favor the moving 

party.  Pardo-Kronemann v. Donovan, 601 F. 3d 599, 604 (D.C.Cir. 2010). 

Rule 56 does not authorize summary judgment for a party whose motion is 

solely founded on obfuscating contentions, inadmissible hearsay and sworn 

Case: 09-5184    Document: 1248361    Filed: 05/27/2010    Page: 32



25 

 

statements shown to be of questionable credibility.  Sworn statements proffered in 

support of  summary judgment must “be made on personal knowledge, ... set forth 

such facts as would be admissible in evidence, and ... show affirmatively that the 

affiant is competent to testify to the matters stated therein.”  Fed. R. Civ. P. 56(e); 

Nnadelli v. Chevron USA, Inc., 435 F. Supp. 2d 93, 104-05 (D.D.C. 2006) 

(denying motion based on 56(e)).   Documents submitted in support of a summary 

judgment motion must be attached to an affidavit that meets the requirements of 

Rule 56(e).  Id. 

It has long been acknowledged, in this Circuit, that even an unopposed 

motion for summary judgment must be denied where a party fails to affirmatively 

demonstrate an entitlement to judgment as a matter of law. Bloomgarden v.Coyer, 

479 F. 2d 201, 207 (D.C. Cir. 1973)).  This Court affirms summary judgment only 

upon finding that a party’s motion can “withstand scrutiny on both its factual and 

legal foundation.” Id.  OPM’s motion cannot. 

I.   THE DISTRICT COURT ERRED IN FAILING TO REQUIRE  

OPM TO MEET THE STANDARDS OF RULE 56    

 The Court must reverse the district court’s entry of judgment for OPM 

because OPM’s summary judgment motion did not meet the standards of Rule 56. 
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The motion was wholly founded on “facts,” not supported by the record or reliable 

evidence, and the false and obfuscating arguments of OPM’s lawyers. 
22

  

 A.  OPM Made No Threshold Showing On The  Noncompliance Claim  

As noted above (supra at 3), the First Cause of Action asserts that OPM 

violated binding administrative remedial orders by repeatedly using the 1993 ALJ 

Register, to fill ALJ vacancies, knowing it had not eliminated the racial effects of 

an examination scoring practice EEOC had found to be unlawfully harmful to 

African American ALJ applicants.  The orders required OPM to: 

 Acease use” of the partner in large law firm scoring benchmark in 

“new grading” and as reflected in the “existing scores” of 

“incumbents” on the ALJ Register;  

    

 notify agencies requesting ALJ certificates of the discrimination 

finding regarding the 1993 ALJ Examination; and 

 

  notify agencies requesting ALJ certificates that “use” of the unlawful 

benchmark “ is prohibited and has been discontinued.” 

 

OPM’s arguments in support of summary judgment on the noncompliance 

claim were primarily grounded on the (undisputed) assertion that certain 

                                                           
 22

 OPM’s motion is riddled with factual references which serve no purpose 

other than to mislead.  For example, the motion repeatedly referred to the “Nelson” 

and “Love” depositions [Memorandum at 20-23 (Nelson) and 7, 28 (Love)] to 

foster the impression that these individuals were deposed as “fact” witnesses 

during discovery. They were not.  Alan Nelson and Juanita Love testified as 

“designees” under Fed. R. Civ. P. 30(b)(6). The deponent was OPM.
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information was “provided” in discovery.
23

  In crediting those assertions, the 

district court failed to appreciate the following indisputable maxim: proof that 

information was provided in discovery does not equate to proof that such 

information is admissible or even true. Any “fact” (material or otherwise) 

premised on OPM’s responses in discovery must be viewed as inherently suspect. 

By its own account, OPM is “never” truthful in discovery.  Attention is directed to 

the following exchange with OPM’s counsel in February 2006:  

 MENOKEN : A party responding to a discovery request that=s  

     not objectionable, is that party required to provide  

     an accurate factual response? …. 

 

COUNSEL : Ms. Menoken you=re asking a huge world if all 

 things were bright and rosy, what should we do? 

 

MENOKEN : I don=t thinks so, but that=s your belief. 

 

COUNSEL : Cases are never handled in that matter (sic) 

 

MENOKEN : We know you don=t handle it that way... 

 

 

 

                                                           
 23  

OPM Renewed SJ Memorandum at 19-21.
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Menoken’s Renewed SJ Opp. Ex. E, Deposition of Julie Ferguson Queen (Feb. 2, 

2006) at 246:20 -247:8 reprinted at A437.
24

   

 The district court concluded that no reasonable jury could find that OPM did 

not comply with EEOC’s remedial orders.  The court reached this conclusion by 

giving credence to a “detailed” August 24, 2001 memorandum that was proffered 

by OPM for the purpose of proving that it took the actions described therein. Slip 

Op. [R. 206] at 4 reprinted at A253 (noting Menoken’s failure to “contradict” 

OPM’s memorandum “explaining” steps it had taken to comply with the orders.)  

The memorandum, cited as the “Whitford Memo,” was plainly hearsay.  Therefore, 

it should not have been considered by the court (much less credited) unless it was 

otherwise admissible under the evidence rules. Fed. R. Evid. 801(c) and 802.  No 

showing was made (or even attempted) by OPM to show the admissibility of the 

Whitford Memo. 
25

 The court acknowledged the legal issue but did not address it. 

                                                           
 24

 See id. at 340:1 – 347:16, reprinted at A435 – A437 for the full context of 

the exchange.    
  

 25 
 A reasonable jury might find the timing of the Whitford Memo curious. It 

was generated on August 24, 2001 one day after Menoken filed her compliance 

appeal with EEOC and after OPM had failed to satisfy its obligation, under 

EEOC’s regulations, to “resolve” the compliance concerns Menoken had raised.  

See discussion supra at 13 (referencing August 23 appeal pursuant to 29 C.F.R. § 

1614.504(b)).   
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     Presumably, the district court also credited OPM’s assertion that Menoken 

produced “no evidence” challenging the credibility of Alan Nelson. 
26

 Nelson is an 

OPM official with ALJ responsibilities whose statements and testimony were 

proffered in support of OPM’s contentions regarding the noncompliance claim.  

The suggestion that Menoken proffered nothing more than mere argument 

regarding Nelson’s credibility is manifestly incorrect. The district court should not 

have discounted Menoken’s arguments just because OPM chose to pretend that 

evidence substantiating them was not there.  

  The summary judgment record reflects that Menoken affirmatively 

demonstrated that any self -serving factual representation made by any OPM 

employee (including Nelson) must be taken with less than a grain of salt. One need 

only consider the statements of OPM’s counsel to know this is true.  See discussion 

supra at 27 (counsel’s suggestion that it is naïve to believe a party should be 

truthful in litigation.).  To the extent that any further support is needed, the Court’s 

attention is directed to Menoken’s Response to Defendant’s “Statement of Material 

                                                           
 26 

 The word “presumably” is used because there was no specific analysis of 

Menoken’s arguments regarding Nelson’s credibility.  It must, therefore, be 

assumed that the court’s ruling on her arguments is subsumed in its finding that 

OPM produced “abundant admissible evidence” of compliance, which follows on 

the heels of the reference to OPM’s assertion that Menoken had produced “no 

evidence” undermining Nelson’s credibility.  Slip Op. at 6 reprinted at A255.     
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Facts to Which There is No Genuine Dispute” (“Material Fact Response”), [R. 

200] reprinted in its entirety at A184 – A219, a document replete with references 

to instances where OPM arranged for its employees to verify “facts” that clearly 

were not true.  The facts were asserted to bolster the legal arguments OPM’s 

attorneys made (or wished to make).   

 Juanita Love, for example, is a lower level employee who was repeatedly 

called upon to verify “facts” presented to her by OPM’s attorneys. She dutifully 

verified the “facts” even when she was “concerned” about doing so.  Indeed, such 

a concern arose, in 1999, when she was “asked” to “sign” an interrogatory 

response stating that the ALJ examination was “properly administered” during a 

period that corresponded to the Inspector General’s finding that the OALJ Director 

Flannery had compromised the examination by his improper actions. Menoken’s 

Renewed SJ Opp. [R. 200], Material Fact Response at 3 (Response No. 5) 

reprinted at A186, citing Ex. K at 187:11- 191:19 reprinted at A348 – A352) 

(Love Test. (Mar. 6, 2000) acknowledging that Flannery had improperly changed 

scores and forged signatures on examination documents; insisting the examination 

was nevertheless “properly administered” during his tenure, but admitting 

“concern” that she was asked to verify an interrogatory response to this effect).  
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 As regards Mr. Nelson, the record reflects that he too could be counted on to 

verify “facts” that OPM’s attorneys desired.  The Court’s attention is directed to 

the role Nelson played during the litigation of Plaintiff’s Motion For Order 

Sanctioning Defendant For Violating The Court’s January 25 and March 28, 2008 

Discovery Orders [R. 169]  (“Second Sanctions Motion”).  In this motion, 

Menoken urged the district court to sanction OPM for producing the ALJ register 

in a format that it knew would be useless for any purpose.  Id., Material Fact 

Response [R. 200] at 30-31 (Plaintiff’s Response No. 54) reprinted at A213 – 

A214. The “register” OPM produced was a document that listed more than 2000 

applicant names in alphabetical order, with no score information at all.  

 The Second Sanctions Motion demonstrated that OPM had violated the 

court’s order by failing to produce the ALJ register in a format consistent with how 

a register is defined by statute and OPM’s regulation. R. 169 at 7.
 
Menoken 

advised the court that governing law required applicants who pass a “competitive 

examination” to be placed on a register in the “order of their rating.” Id. (citing 5 

U.S.C. § 3313 and 5 C.F.R. § 210.102(b)(14)).  It was at this point that OPM 

arranged for Nelson to make an appearance to rescue the day.   
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 When it filed its Opposition to Menoken’s Second Sanctions Motion [R. 

171], OPM attached a declaration that Nelson had signed in which he verified the 

truth of the following “fact”: 

 [T]he 1993 ALJ Register is a data base, when OPM has had to produce it in 

 litigation that data is most commonly produced in alphabetical  order  

 

Sanctions Opp. Ex. 7 at 3 ¶ 9. (Emphasis added.) Nelson’s assertion that the 

register is “commonly” produced in “alphabetical order,” was in stark contrast to a 

contrary representation that OPM’s counsel had made to the district court ten 

months earlier when she stated the following:    

As I said, the register consists of a list of applicants, right, but it’s a 

database.  And so the language of the regulation talks about some sort of 

static list, but that’s not how it is in reality.  It’s a data base that can be 

organized in any fashion.  The most common fashion, though, is to put it 

in reverse score order, from the highest to the lowest.          
                                    

See Second Sanctions Motion Reply [R. 176] at 5 (attaching July 30, 2007 status 

conference transcript, pp. 39-40). The striking lack of consistency in the 

representations of two seasoned OPM officials, regarding how the register is 

“commonly produced,” can be explained by one simple fact:  at the time Nelson 

made his representation the meaning of “register” was being litigated in the context 
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of a sanctions motion; at the time counsel made her representation it was not. 
27

 

Clearly, OPM’s counsel had forgotten that the declaration Nelson was “asked” to 

“sign” was factually inconsistent with what she had told the court.  Be that as it 

may. The point is that Nelson’s assertions in support of OPM’s arguments on the 

sanctions motion were shown to be verifiably incorrect.   

 Nothing in the summary judgment record would support a finding that 

Nelson’s testimony should be taken at face value.   If anything, it supports a 

finding to the contrary. Separate and apart from his command performance on the 

“register” issue, a jury could reasonably question the veracity of the assertion in 

Nelson’s declaration that he “personally crossed out” the “law firm partner” 

language in materials used to score the SQS. 
28

 This assertion is at odds with an 

interrogatory response that OPM provided during discovery.  The interrogatory 

specifically sought the identity of individuals involved in OPM’s compliance 

                                                           
 27 

 This was not the first time the register had been the focus of a dispute.  

Nor was it the first time an OPM official had been coached to swear, under penalty 

of perjury, that the register is maintained in “alphabetical order.” See Second 

Sanctions [R.169], Ex. D (December 28, 2005 testimony of former OALJ Director 

Raymond Limon (with attachment), purporting to explain why OPM failed to 

produce the register in response to EEO investigator’s request in 2001. 

  

 
28

It is undisputed that OPM continued to use the “law firm partner” 

 benchmark in scoring the PRI.  It is unclear why the district court found no factual 

or legal significance in that regard. Slip Op. [R. 206] at 8 n. 3 reprinted at A259.  
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activities with a description of what each had done.  Nelson was not identified as 

one who “crossed out” language in SQS scoring documents.  Indeed, no one was.   

See Menoken’s Renewed SJ Opp., Material Fact Response [R. 200] at 31 

(Response No.54) reprinted at A214 (noting that Nelson’s declaration does not 

square with OPM’s Response to Interrogatory No. 6 of  Menoken’s First Set of 

Interrogatories which did not mention any “crossing out” by anyone .)  

 Also, the timing of OPM’s production of a “crossed out” document was 

suspicious itself.  It was produced three days before the renewed summary 

judgment motion was filed, having apparently been created solely for the purpose 

of supporting OPM’s version of the material “facts.” Id. at 29 reprinted at A212. 

 The foregoing demonstrates that the factual underpinnings of the district 

court’s dismissal of the noncompliance claim are wholly contradicted by the 

record.  The court’s dismissal of this claims must, therefore be reversed.  

B.  OPM Made No Threshold Showing On The Race Claims 

 OPM’s argument for the dismissal of the race claims in the Second Cause of 

Action was another exercise in sophistry and dishonestly. Again, the district court 

credited OPM’s summary assertions over the contrary evidence in the record. 
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  As with the First Cause of Action, in addressing the Second Cause of 

Action, the court did not acknowledge any fact (material or otherwise) unless it 

was mentioned by OPM.  OPM and the district court appeared to be of the view 

that simply invoking Rule 56, and declaring there is “no evidence,” entitles a 

defendant to demand (and a court to require) that a plaintiff prove her on claims on 

paper before being permitted to prove them at trial.  Such a view is not in accord 

with law or policy in this Circuit. Bloomgarden v.Coyer, 479 F. 2d at 207. 

 Both OPM and the district court were notably silent on Menoken’s claim of   

intentional discrimination arising from the actions of John Flannery. The Second 

Cause of Action clearly challenges the manner in which the ALJ examination was 

“implemented” during his tenure. Amended Complaint [R. 8] at 11 reprinted at 

A33 incorporating ¶¶ 49 through 53, reprinted at A29 (Flannery averments).  

However, there was no ruling on the viability of the “Flannery” claim.  There was 

no ruling on the claim because OPM did not seek a ruling. 
29

 Although clearly 

                                                           
 29

  It is likely that OPM ignored the “Flannery” claim out of an abundance of 

caution in light of its tactical decision (in the heat of a discovery dispute) to 

disavow its “denials” of certain Flannery averments.  Although OPM never moved 

to amend its Answer to the Amended Complaint after advising the court that it had 

“changed its mind” regarding certain denials, its “about face” did facilitate its 

ability to persuade the court to bar Menoken from seeking discovery on the 

Flannery issues.  See Memorandum Order Granting Defendant’s Motion To Quash 

Plaintiff’s Rule 30(b)(6) Deposition Regarding the EEO Complaint of John 
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addressed in her summary judgment opposition, Menoken had no obligation to 

seek a summary ruling on the Flannery claim in the Second Cause of Action. It 

was error for the court to dismiss that claim without explanation, especially since it  

never ruled on Plaintiff’s Objection to Magistrate’s Memorandum Order Quashing 

Plaintiff’s Rule 30(b)(6) Deposition Regarding EEO Complaint(s) of John 

Flannery [R.110], which was still pending at the time judgment was entered.  

      Considerations of time, space and energy will not permit an effort to discredit 

every false and misleading argument that OPM proffered in its campaign to 

dismiss Menoken’s claims regarding the “design and implementation” of the ALJ 

examination in 1993. For purposes of the burden OPM continues to bear, even in 

this appeal, it should suffice to make the following succinct points:  

  OPM’s representation to the district court that there was “no evidence” 

 that OPM relied on job titles in scoring was demonstrably false.
30

 

 

 OPM’s contention that there was “no evidence” of its reliance on job titles in 

scoring the examination defied common sense.  OPM adopted the AJ’s factual 

                                                                                                                                                                                           

Flannery [R.104]. See also: Defendant’s Motion To Quash Plaintiff’s Rule 

30(b)(6) Deposition Regarding the EEO Complaint of John Flannery [R. 71]; 

Memorandum in Opposition to Defendant’s Motion To Quash Plaintiff’s Rule 

30(b)(6) Deposition Regarding the EEO Complaint of John Flannery [R. 79];  

      
  

 30  
OPM’s Renewed SJ Mem. at 25. 
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finding that job titles governed, at least, the SQS scores on “organizational skills.”  

Since there was no appeal of that finding, the district court should have foreclosed 

OPM from disavowing it. See Malcolm v. Reno, 129 F. Supp. 2d 1, 5- 6 (D.D.C. 

2000) (finding agency bound by its “final action.”) Short of foreclosing the 

argument, the court should have deemed the issue regarding the reliance on job 

titles material and disputed, denying summary judgment on that ground alone. 

 In any event, it is a matter of record that Sherrie Turpenoff, a former OALJ 

official, gave compelling testimony on this point at the hearing in 2000. In her 

testimony, she conceded that, between 1993 and 1996,  job titles were used to 

score all KSA elements in the SQS (not just Organizational Skills). 
31

        

 OPM’s representation to the court that there was “no statistical 

 evidence” supporting Menoken’s race claims was demonstrably false 
 

 Among the documents in the summary judgment record that went 

unacknowledged by OPM and the district court was “Cassandra M. Menoken’s 

[Corrected] Declaration Identifying Facts That Preclude Summary Judgment For 

Defendant.” (“Menoken Decl.”) [R. 201] reprinted in its entirety at A163 – A183.  

                                                           
 31

 See Menoken’s Renewed SJ Opp., Material Fact Response [R. 200] at 7 

(Response No. 11) reprinted at A190  (referencing deposition and hearing 

testimony of Sherry Turpenoff); see also Turpenoff hearing and deposition 

transcripts reprinted at A306 – A317 (deposition) and A359 – A365 (hearing).     
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In that filing, Menoken declared, under penalty of perjury -- and without 

contradiction -- that the facts delineated in “Plaintiff’s Request For Admissions” 

(appended thereto) were supported by, and derived from, evidence that was 

admitted into the administrative record. 
32

 Menoken thereby established that the 

following “statistical” facts foreclosed entry of summary judgment for OPM:   

 During the period that John Flannery was in charge of the OALJ, at least 

336 individuals were appointed to ALJ positions. 

 During the period that John Flannery was in charge of the OALJ, no 

more than five African Americans were appointed to ALJ positions.  

 The rate at which African Americans were appointed to ALJ positions, 

during the period that John Flannery was in charge of the OALJ, was 

statistically significant at the .05 level of significance. 
33

 

 

 OPM did not dispute the foregoing “statistical” facts when it replied to 

Menoken’s summary judgment opposition.  The district court plainly erred in 

adopting OPM’s assertion that these facts did not exist.          

 C.  OPM Made No Threshold Showing On The Gender Claim 

 OPM’s showing on the claim asserted in the Third Cause of Action was as 

illogical and flawed as its showing on Menoken’s other claims.  Despite the 

seriousness of Menoken’s challenge to its punitive (and gender insensitive) 

                                                           
 32

 Id.[R. 201] at 2 ¶¶ 5-6 reprinted at A164. 
  

 

 33
  Id. , Attachment 1at 3 ¶¶ 27-29 (reprinted at A168.)
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geographic designation policy, OPM insists on trivializing the issue by 

characterizing the Third Cause of Action as a simple challenge to a “form.”  See 

discussion supra at 13 n.13.  

 The summary judgment record reflects undisputed evidence that OPM’s 

“availability” policy disproportionately harmed the chances of female ALJ 

applicants to be considered for and receive ALJ appointments. Id. Material Fact 

Response [R. 200] at 12  n.12( Response No. 19 ) reprinted at A195 (referencing 

testimony of former OALJ Director Craig Pettibone.)
34

  This unnecessary “barrier” 

to equal opportunity for female ALJ applicants has persisted for many years with 

OPM’s full knowledge and awareness.  There was no basis in law for the district 

court to find this evidence insufficient for summary judgment purposes.  There is 

also no basis in logic to suggest that a jury, presented with the foregoing and other 

evidence, could not find that Menoken’s Third Cause of Action has merit. It was 

OPM’s burden to show that there was no issue for a jury to decide.   The foregoing 

evidence demonstrates that it failed to do that.  

                                                           
 34

  Indeed, the AJ made a factual finding in this regard.  OPM’s Renewed SJ 

Mot. Ex. 8 (November 2000 Decision) at 47 (“The Agency conceded that female 

applicants are more likely to restrict their availability than male applicants”).  The 

AJ failed to find liability on this claim because he applied the wrong legal 

standard. Id. at 48 (using “disparate treatment” standard to analyze “disparate 

impact” claim.)  
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    II.     THE DISTRICT COURT EXCEEDED ITS AUTHORTY  

    WHEN IT “DECLINED” TO COMPLY WITH RULE 36 

 

 The district court exceeded its authority when it granted summary judgment 

to OPM after “declining” to consider material facts that were “admissions” by 

operation of Fed. R. Civ. P. 36.  It is undisputed that, Menoken served APlaintiff=s 

Request For Admissions@ on May 29, 2007 (“Admissions Request”).  Under the 

Rule, OPM=s Response had to be served on or before July 2, 2007. However, OPM 

did not serve its Response until July 3, 2007.  OPM did not seek Menoken=s 

agreement, or leave from the district court, to serve its Response out of time.  

Menoken=s Renewed SJ Opp.  Menoken Decl. at 2 && 7-10 reprinted at A164. 

 For almost a year, Menoken repeatedly attempted to ascertain OPM=s 

intentions regarding the untimeliness of its Response (id. at & 11), ultimately 

concluding that OPM had decided to do simply nothing. Id at & 13.  Relying on 

mandatory and self executing language in Fed. R. Civ. P. 36(a), Menoken decided 

to forego seeking relief with regard to the substantive deficiencies of OPM=s 

Response. Id. 
35

 In further reliance on Rule 36(a), Menoken based her summary 

judgment opposition on the Adeemed admitted@ facts in her Admissions Request. 

                                                           
 35

 Menoken had little success in getting favorable rulings from the court. See
 

“Certificate As To Parties Rulings And Related Cases.” Even when she did, there 

were no consequences when OPM failed to comply with them.   
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 The district court granted summary judgment to OPM, upon stating that it 

Adeclined@ to deem the facts in Menoken=s Admissions Request, admitted, even 

though it acknowledged that OPM=s Admissions Response was out of time. Slip 

Op. at 9 n. 4 reprinted at A259. The court rendered this ruling in the face of 

language in Rule 36(a) that expressly states: 

 A matter [in a request for admissions] is admitted unless, within 30 days 

 after being served, the party to whom the request is directed serves on the 

 requesting party a written answer or objection addressed to the matter....    

 

(Emphasis added.) The court withdrew OPM=s admissions without meeting (or 

even acknowledging) the standard OPM would have had to meet had it bothered to 

seek relief.  In so doing, the court committed reversible error that must be corrected 

by this Court.  

 Clearly, if OPM had sought leave to withdraw its admissions the district 

court would have been required to provide Menoken an opportunity to be heard to 

consider (among other things) whether Menoken would be unduly prejudiced. Fed. 

R. Civ. P. 36(b) (A[T]he court may permit withdrawal [of admissions] ... if it is not 

persuaded that it would prejudice the requesting party....@);  cf. Baker v. Potter, 

212 F.R.D. 8 (D.D.C. 2002).   There is no reason to think any less would be 
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appropriate where a court takes the extraordinary step of withdrawing a party=s 

admissions on its own. 

 The “Rule 36” issue in this appeal is governed by Rainboldt v. Johnson, 669 

F. 2d 767 (D.C. Cir. 1981), where, in a breach of trust and conspiracy action, this 

Court did not hesitate to set aside district court rulings that were at odds with 

matters deemed admitted by operation of temporal language in Rule 36.  In 

Rainboldt, “deemed admissions” were sua sponte withdrawn by the district court, 

unfairly prejudicing the plaintiff who had reasonably relied on them at trial.   

Reversing the court for its prejudicial failure to treat the matters in the deemed 

admissions as “conclusively established,” this Court observed: 

 Rule 36 of the Federal Rules of Civil Procedure, as revised in 1970, 

 expressly provides that requests for admissions are automatically deemed 

 admitted if not answered within 30 days, and that the matters therein are 

 “conclusively established” unless the court on motion permits withdrawal or 

 amendment of the admissions. The rule is designed to expedite litigation, 

 and it permits the party securing admissions to rely on their binding effect. 

669 F. 2d at 768. (Emphasis added.) 

   The circumstances in the instant case are analogous to those that existed in 

Rainboldt.  Like Ms. Rainboldt,  Menoken reasonably relied on Rule 36 at a 

dispositive stage of the district court proceedings and was subsequently blindsided 

by the court’s sua sponte decision to disregard the Rule. The action deemed 
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warranted to correct the error in Rainboldt is warranted here as well. The Court 

must reinstate OPM’s admissions deeming the matters therein “conclusively 

established” and remand this case with instructions that the district court treat them 

as such for all purposes. 

 The district court=s refusal to consider Menoken=s ARule 36" facts, in ruling 

on OPM=s summary judgment motion, also contravened Fed. R. Civ. P. 56(c) 

which requires, in part, that Ajudgments@ under the rule be rendered on the basis of, 

inter alia, Aadmissions on file.@  By operation of Rule 36(a), at the time the 

briefing was completed on OPM=s motion the district court had before it at least 

sixty three material facts, on which Menoken had relied in opposing the motion. 

Those facts constituted Aadmissions on file@ since the court=s ruling came after the 

parties had completed briefing on the motion.  The court provided no explanation 

as to why it believed it had the authority to disregard such admissions. To the 

extent it believed it could grant OPM a Apost deadline@ extension on its Admissions 

Response, it ran afoul of this Court=s ruling in Smith v. District of Columbia, 430 F. 

3d 450 (D.C. Cir. 2005). 

 In Smith, the Court reversed a summary judgment ruling, upon concluding 

the district court Aabused its discretion@ by entertaining a summary judgment 
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motion filed after the deadline the court had set, where the movant had not sought 

and justified a Apost deadline@ extension under Rule 6(b)(1)(B).This Court held  

that Ain the absence of a request for an extension, a district court has no basis for 

exercising its discretion.@ 36
  430 F. 3d at 457.  The ruling in Smith further supports 

reversal of the district court decision “declining” to give effect to the temporal 

mandates of Rule 36.     

III. REVERSAL IS WARRANTED BASED ON MATERIAL  

     FACTS THE DISTRICT COURT OVERLOOKED  

MISAPPREHENDED OR DISREGARDED   

 

 Even if this Court were to overlook the foregoing failures of the district 

court under Rules 56 and 36 (which it should not), reversal of the judgment would 

still be necessary given the existence of evidentiary admissions and disputed 

material facts not acknowledged by the court, despite their prominence in the 

filings that accompanied Menoken’s summary judgment opposition.   In this 

regard, Menoken hereby incorporates all of the arguments under Roman numeral 

“I” of this Section and adds the following: 

 A.  Evidentiary Admission Supporting The Noncompliance Claim   

 OPM urged the district court to reject Menoken=s First Cause of Action 
                                                           

36
Rule 6(b)(1)(B) and Rule 36(b) are similar in that they both require that a 

party affirmatively seek and justify relief before the district court can provide it.. 
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because EEOC had found it had complied with the AJ=s Orders. It even entered a 

2007 EEOC decision into the record to support its contention that Menoken=s 

noncompliance claim had no merit.  OPM Renewed SJ Motion at 11-12, 21. 

Notably, OPM did not acknowledge to the district court that the true significance 

of the referenced  2007 decision is that it reflects that EEOC was misled into 

believing that OPM corrected its discrimination by adjusting the scores of African 

Americans on the 1993 ALJ Register (including Menoken=s) . Consider the 

following rationale EEOC provided for dismissing Menoken=s last appeal:   

 [Menoken] does not assert that OPM lapsed into renewed non-compliance, 

 but rather never actually adjusted the scores of African American ALJ 

 applicants on the OPM register as required by the prior remedial orders.  

 However, the Commission ruled that OPM did so....   

 

 While [Menoken] disagrees that OPM ever adjusted her score on the 

 register, the Commission previously ruled that it did so, and given that 

 prior  finding of compliance, she cannot relitigate that precise issue as 

 she seeks to do here.     
                

Menoken’s Renewed SJ Opp. at 20 (quoting Ex. 23 reprinted in its entirety at 

A492 – A500). (Emphasis added.)    

 Although it took a long time to accomplish, and was unnecessarily 

cumbersome to arrange, Menoken finally got the opportunity to cross examine 

OPM on its repeated invocation of EEOC=s Acompliance@ decisions in the 
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proceedings below.
37

 This Court=s attention is directed to the following exchange:  

 MENOKEN: Was a determination made in the course of your   

    implementation  of [the AJ=s] order ...as to whether any  

    incumbent on the register had gotten a lower score for  

    organizational skills than they might have gotten in the  

    absence of the benchmark? 

 

 DESIGNEE: I think the answer would be no 

 

 MENOKEN: You made no determination on that? 

 

 DESIGNEE: That=s correct 

 

 MENOKEN: Did you think that in complying with this order OPM   

    was required to raise my score on organizational skills? 

 

 DESIGNEE: No.     

 Contrary to EEOC=s belief, not only did OPM not adjust the scores of 

African American ALJ applicants (the group presumptively harmed by its 

discrimination), it never even attempted to determine whether any ALJ applicant 

received a lower score on organizational skills because of the unlawful benchmark. 

                                                           
37

OPM=s counsel had refused, for more than a year, to cooperate with 

Menoken=s efforts to arrange  Rule 30(b)(6) depositions.  Because the discovery 

period was about to expire again, Menoken persuaded the Magistrate to facilitate 

the scheduling of the depositions.  See Motion For Order Directing The Office Of 

Personnel Management (OPM) To Designate Rule 30(b)(6) Witness To Testify 

Regarding Its Office Of Inspector General=s Review Of OPM=s Compliance With 

Administrative Remedial Orders [R. 182], Exhibit 1 (Menoken May 27, 2008 

letter to Magistrate Judge Kay, with attached emails)    
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To the extent that the district court found OPM in compliance with the remedial 

orders by crediting EEOC’s 2007 decision, this Court must reverse that finding 

because OPM now concedes that EEOC’s decision had no basis in fact.  

 B.  Without The “Deemed” Admissions Material Facts Are In Dispute 

 Even in the absence of the “Rule 36” issue, remand of this case for trial 

would still be warranted because issues of material fact exist with regard to 

Menoken’s race and gender claims.  The content of OPM’s Admissions Response 

presents a jury question as to whether the African American ALJ appointment rate, 

during the relevant period, was “statistically significant” at the “05” level of 

significance.  OPM did not deny this request.  Instead, it said it had “insufficient 

information” to admit or deny. Id. Ex. M1 at 18-19 reprinted at A454 – A455. This 

response precludes a ruling finding the “absence” of a genuine dispute regarding a 

fact “material” to the Second Cause of Action. 

 By the same reasoning, the Court must find a genuine dispute as to whether 

female ALJ applicants tended to limit their geographic availability. OPM was 

asked in discovery if it disputed Menoken’s contentions in this regard. Its response 

was that it “could not take a position.” Id., M4 at 5-6 (Answer to Interrogatory 3 of 

Plaintiff’s Third Set of Interrogatories) reprinted at A490 – A491. 
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  IV. OPM SHOULD NOT BENEFIT FROM  

   ABUSING THE DISOVERY PROCESS 

   Discovery in this case was chaotic and unwieldy due to the gamesmanship 

and dishonesty that permeated the process. To the extent the Court perceives any 

deficiencies in the evidence supporting Menoken claims, it must attribute them to 

OPM’s prejudicial conduct in discovery and the unreasonable constraints the 

district court imposed on Menoken’s ability to obtain discoverable information.  

 Irrespective of whether the Court accepts all, some or none of the arguments 

on the merits of Menoken’s claims, remand is warranted in the interest of justice 

and fair play to ensure that OPM does not benefit from its abuse. To the extent the 

prejudicial harm that resulted from that abuse was facilitated (or exacerbated) by 

the district court’s overly restrictive discovery rulings, remedial action by this 

Court is appropriate and necessary. 

   Attention is directed to the foregoing Certificate of Parties Rulings and 

Related Cases, where the discovery rulings at issue this appeal are summarized. 

The Court is respectfully urged to reverse or vacate those rulings. Upon so doing, 

the Court is urged to remand this case for further proceedings consistent therewith.  
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CONCLUSION 

 For all of the foregoing reasons this Court should reverse the district court’s 

judgment and remand this case to be set for trial after appropriate proceedings are 

arranged to address the discovery rulings challenged herein.  

       Respectfully submitted, 

       _/s/________________________ 

       Cassandra M. Menoken, pro se 

       131 Tennessee Avenue NE 

       Washington, D.C. 2002 

       (202) 546-7671 
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