
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
____________________________________ 
      ) 
UNITED STATES OF AMERICA,  ) 
      ) 
  v.    ) 
      )   No. 08-cr-231 (EGS) 
THEODORE F. STEVENS,   )   
      )   
 Defendant.    )   
____________________________________) 
 

SENATOR STEVENS’S  OPPOSITION TO GOVERNMENT’S MOTION FOR 
RECONSIDERATION AND TO VACATE JANUARY 14, 2009 ORDER THAT THE 
ATTORNEY GENERAL PERSONALLY SIGN A DECLARATION UNDER OATH 

 
The government never wanted the public to know that one of its own agents, 

Chad Joy, had submitted a whistleblower complaint asserting that he “witnessed or learned of 

serious violations of policy, rules, and procedures as well as possible criminal violations” by 

members of the team that prosecuted Senator Stevens.  Dkt. 262.  In its efforts to convince the 

Court that these allegations should be hidden from the public, the government “strenuously 

argued that [Agent Joy’s] complaint should not be made public based on whistleblower and 

privacy concerns.”  Dkt. 261 at 2.  The Court disagreed, but redacted Agent Joy’s name out of 

deference to the government’s (and Joy’s counsel’s) representations.  Dkt. 256 at 2.   

The defense was forced to prepare its motion to dismiss using generic terms and 

without using Agent Joy’s name.  When the time came for the government to respond to the  

motion to dismiss, the government did not want to play by the same rules.  It apparently wants to 

attack Agent Joy in public by name.  In order to achieve that end, the government told the Court 

that Agent Joy “does not qualify for whistleblower status” after all and that he “was denied 

whistleblower protection.”  Tr. (Jan. 14, 2009), at 8, 15.  Clearly, when it suited its strategic goal 
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to try to keep Agent Joy’s complaint confidential and hidden from the public, the government 

relied on Agent Joy’s whistleblower status.  But when the government wanted to attack Agent 

Joy by name in public, the government claimed that Agent Joy was not a whistleblower after all.   

Justifiably concerned about this inconsistency, the Court ordered the Attorney 

General to “sign a declaration under oath . . . and provide copies of all relevant correspondence, 

detailing precisely (1) who within every office of the Department of Justice knew about the 

complaint filed by Agent Joy, (2) what those individuals and offices knew, and (3) when those 

individuals and offices received the relevant information.”  Dkt. 261 at 4-5.  The Court further 

ordered that the “declaration must also address all decisions, correspondence, and 

communication within the Department of Justice related to Agent Joy’s status as a whistleblower 

and the determination that he was not entitled to whistleblower protection.”  Id. at 5. 

After the Court issued its Order, the government changed its position once again,  

telling the Court on January 15, 2009 that Agent Joy is a whistleblower after all and that he was 

never denied whistleblower protection.  Confronted with the falsity of its representations on 

January 14, 2009, the government now states that “government counsel was mistaken” and 

“apologizes” for their “error”, Dkt. 264 at 1.  This is a familiar refrain from this team of Public 

Integrity prosecutors, calling to mind the Court’s inquiry early in these proceedings, “How does 

the Court have any confidence that the Public Integrity Section has integrity?”  Tr. (Oct. 2, 2008 

p.m.) at 29. 

The pattern is unmistakable.  Over and over again the government has been 

caught in false representations and otherwise failing to perform its duties under the Constitution 

and the Rules.  And over and over again, when caught, the government has claimed that it has 

simply made good faith mistakes.  When the government failed to produce Rocky Williams’s 
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exculpatory grand jury testimony, the government claimed that this testimony was immaterial.  

Dkt. 105.  When the government sent Mr. Williams back to Alaska without advising the defense 

or the Court, the government asserted that it was acting in “good faith.”  Dkt. 105-4.  When the 

government affirmatively redacted exculpatory statements from FBI Form 302s, it claimed that 

“it was just a mistake.”  Tr. (Oct. 2, 2008, a.m.), at 19;  see also Tr. (Oct. 2, 2008, p.m.), at 27, 

29.  When government counsel told the Court that Allen had not been re-interviewed the day 

before a hearing on its Brady disclosures, this was a “mistaken understanding.”  Dkt. 134 at 15.   

When the government failed to turn over exculpatory statements from Dave Anderson, it claimed 

that they were immaterial.  Tr. (Oct. 8, 2008, p.m.), at 58, 62, 64, 67.  When the government 

failed to turn over a critical grand jury transcript containing exculpatory information, it claimed 

that it was “inadvertent.”  Tr. (Oct. 6, 2008, p.m.), at 95.  When the government used “business 

records” that the government undeniably knew were false, it said that it was unintentional.  Tr. 

(Oct. 8, 2008, p.m.), at 76.  When the government failed to produce the bank records of Bill 

Allen and then sprang them on the defense, it claimed this check was immaterial to the defense.  

Tr. (Oct. 8, 2008, a.m.), at 3. 

The defense (and the Court) was forced to spend hundreds of hours dealing with 

these “mistakes” in the middle of trial.  It strains credulity to believe that these were all good 

faith mistakes, and the defense submits that an evidentiary hearing will demonstrate that they 

were not (if the Court is not convinced already).  Even after getting caught making one so-called 

mistaken statement after another, the government as late as Wednesday, January 14, 2009, was 

still recklessly (at best) making false representations to the Court.  The conclusion is clear:  

neither the defense nor the Court can rely upon the representations of government counsel from 

the Office of Public Integrity. 
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The defense submits that the Attorney General should be required to comply with 

the Court’s Order of January 14, 2009.  The Court and the defense are entitled to know who 

knew what and when.  The cases cited by the government are not remotely similar to this case.  

These cases generally involve oral testimony,1 and none involves a case where the government 

has been caught violating the Rules and the Constitution repeatedly.  This is precisely the sort of 

situation where a declaration from the Attorney General is appropriate.  In Simplex v. Sec’y of 

Labor, which was cited by the government, the Court found that the party seeking testimony 

from Department of Agriculture officials had “not suggested any information in the possession 

of these officials . . . that it could not obtain from published reports and available agency 

documents.”  766 F.2d 575, 587 (D.C. Cir. 1985).  Here, the defense and the Court have been 

trying and trying to obtain reliable information from the government.  It is unlikely that any 

government official other than the Attorney General reaches over the myriad of Justice 

Department offices implicated:  the Office of Public Integrity; the Office of the Inspector 

General; the Office of Professional Responsibility; the Federal Bureau of Investigation; the U.S. 

Attorney’s Office for the District of Alaska, and perhaps others.   

In the alternative, the defense would not object (if, but only if, it were acceptable 

to the Court) if the Court decided to order declarations from the head of each Justice Department 

office implicated.  These officials presumably would have direct knowledge of the government’s 

actions in this matter.       

 

                                                 
1 See, e.g., In re United States (Reno and Holder), 197 F.3d 310, 312 (8th Cir. 1999) (“subpoenas 
were issued to compel testimony by the Attorney General and her deputy” at hearing); In re 
United States (Kessler), 985 F.2d 510, 511 (1st Cir. 2007) (trial testimony by telephone); In re 
Office of Inspector General, 933 F.2d 276, 278 (5th Cir. 1991) (referring to depositions).  But see 
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Dated:  January 16, 2009     

Respectfully submitted,  

      WILLIAMS & CONNOLLY LLP 
 
 
     By: /s/ Brendan V. Sullivan, Jr.        
      Brendan V. Sullivan, Jr. (Bar No. 12757) 
      Robert M. Cary (Bar No. 431815) 
      Craig D. Singer (Bar No. 445362) 
      Alex G. Romain (Bar No. 468508) 
      Joseph M. Terry (Bar No. 473095) 
      Beth A. Stewart (Bar No. 486684) 
 
      725 Twelfth Street, N.W. 
      Washington, D.C. 20005 
      (202) 434-5000 
      (202) 434-5029 (facsimile) 
 

    Attorneys for Defendant Theodore F. Stevens 

 
 

                                                                                                                                                             
In re United States (Ashcroft), 397 F.3d 274, 286 n.16 (5th Cir. 2005) (holding that Attorney 
General should not be required to submit letter asserting privilege). 
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