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PLAINTIFFS’ MEMORANDUM OF POINTS AND AUTHORITIES IN 

SUPPORT OF THEIR MOTION FOR A PRELIMINARY INJUNCTION 

 

 

Plaintiffs Mr. Brett Henke and Ms. Laura Potter, on behalf of themselves and those 

similarly situated, seek a preliminary injunction to prevent the Defendant, and those 

acting in concert with it, from illegally evicting them and members of the Class 

(collectively “Plaintiffs”) from McPherson Square.  Over the past two months 

governmental authorities across the country have made clear that they are intent upon 

ending the Occupy protests and have evicted protesters from dozens of sites.  Plaintiffs 

reasonably fear that McPherson Square may be next (Potter Decl. ¶ 6) and that absent 

court intervention, the Defendant and those acting in concert with it will illegally seize 

and dispose of their tents. 

Consistent with National Park Service (hereinafter “NPS”) regulations and as is their 

right under the First Amendment, Women Strike for Peace v. Morton, 472 F.2d 1273 

(D.C. Cir. 1972)(per curiam), Plaintiffs erected symbolic tents in McPherson Square.  

Should Plaintiffs sleep in the tents overnight or otherwise violate the provisions of 36 
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CFR § 7.96(g)(vi) (2011) (hereinafter “camping regulation”) by camping in McPherson 

Square, they would be subject to arrest.  This suit does not seek to prohibit such 

hypothetical arrests as unconstitutional under the First Amendment.  Such an argument 

would be foreclosed by the Supreme Court’s decision in Clark v. Community for Creative 

Non-Violence, 468 U.S. 288, 289 (1984).  The mere possibility that some individuals who 

are part of Occupy DC may be in violation of the camping regulation does not mean, 

however, that the government may evict everyone from the park and summarily seize and 

destroy their tents and other personal property.  The lack of regulations cabining the 

discretion of Defendant’s law enforcement officials to effect the seizure of unabandoned, 

nonvehicular property creates the likelihood that this is precisely what will happen in 

McPherson Square, absent judicial intervention.  Indeed, such a scenario has played out 

again and again as police have raided Occupy camps around the country.  Plaintiffs seek 

to prevent the Defendant and those acting in concert with it from removing their tents 

from McPherson Square in violation of their Fourth Amendment rights to be free from 

illegal seizures and destroying their tents in violation of his Fifth Amendment right to due 

process of law. 

 

FACTS 

The Parties 

Plaintiff Ms. Laura Potter is 56 years old and has been an emergency medic on and 

off since 1973.  (Potter Decl. ¶ 2.)  She and Plaintiff Mr. Brett Henke and the members of 

the proposed Class are participants in Occupy DC who have gathered at McPherson 

Square to protest and seek redress of grievances from the government.  They have erected 
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symbolic tents as part of their protest and intend to continue their occupation.  (Sensiba 

Decl. ¶ 3; Potter Decl. ¶¶ 3, 6; Henke Decl. ¶ 1.)  Ms. Potter supports Occupy’s aims 

because she is “concerned about irresponsible behavior by banks and excessive money in 

politics.”  (Potter Decl. ¶ 4.)   

Defendant Department of the Interior is an agency of the United States.  Subagencies 

of the Department of the Interior include the National Park Service (hereinafter “NPS”) 

and the United States Park Police (hereinafter “USPP”).  NPS and USPP have jurisdiction 

over McPherson Square, which is federal park property. 

 

The Occupy Movement 

The Occupy Movement is a people-initiated movement that commenced with Occupy 

Wall Street in Zucotti Park, now called Liberty Square, in Manhattan's Financial District 

in New York City on September 17, 2011.  “About Occupy Wall Street,” available at 

http://occupywallst.org/about.  At its peak, the Occupy movement had spread to hundreds 

of cities, towns and states in the United States and to more than 1500 locations 

worldwide.  Id.  The movement seeks to expose how the wealthiest 1% of society are 

promulgating an unfair global economy that is harming people, and destroying 

communities worldwide.  Id.  The Occupy protesters have come out to protest and to 

petition the government for more economic equality through societal and governmental 

changes. 

A key purpose of the Occupy Movement is to raise awareness about issues with the 

United States political process and the country's extreme economic inequality by 

participating in symbolic, round-the-clock, peaceful protests, or “occupations.”  The 

protests in the states, cities and towns across the country use the “Occupy” identifier, first 
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used by Occupy Wall Street, and the same slogan, “We are the 99%,” referring to the 

extreme wealth disparity between the wealthiest 1% of Americans and the rest of the 

populace.  The Occupy protesters’ 24 hour-a-day physical occupation of the portion of 

the city or town which they occupy is a core component of the message of the Occupy 

movement, and is expressed through the establishment of a tent city, which remains in 

place around-the-clock. The tents are not only a means of protection from the elements, 

but are, more importantly, a key component of protesters’ actual “occupation” of the city 

or town and, therefore, a key component of the Occupy protesters' political statement and 

petitioning conduct.  It expresses the Occupy protesters' statement of the 99% taking back 

the city or town and of hope for a more just and equal society in a way that other forms of 

protest could not express. 

Occupy participants utilize a “general assembly” form of direct democracy, which 

aims to equalize the power of individual voices.  The general assembly is not only 

functional, but is also symbolic of what form a more just and egalitarian society might 

take.  Collective decision-making is made in an open, participatory and non-binding 

manner. 

 

Occupy DC 

Occupy DC is an open community of diverse individuals, facing different forms of 

oppression and impacted by economic exploitation to differing degrees, but united by a 

shared vision of equality for the common good.  Sensiba Decl. ¶ 5; “Occupy 

Declaration,” available at http://occupydc.org/community/declaration.  Occupy DC 

recognizes that inequality and injustice systemically affect every aspect of society: 

communities, homes, and hearts. Sensiba Decl. ¶ 6; “Occupy Declaration.” To build the 

world they envision, members of Occupy DC commit themselves to overcoming personal 
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biases so they can successfully challenge systems of oppression in solidarity.  “Occupy 

Declaration.” 

Occupy DC is peaceably assembled at McPherson Square, practicing direct 

democracy on the doorstep of K Street, the epicenter of destructive corporate and 

governmental relationships.  Sensiba Decl. ¶ 7; “Occupy Declaration.”  Recognizing that 

the term “occupy” is associated with exploitation, violence, and imperialism, Occupy DC 

is reclaiming it to mean the peaceful liberation of public space.  Sensiba Decl. ¶ 8; 

“Occupy Declaration.”  In D.C., a disenfranchised city, Occupy DC is insisting that the 

economic and political systems serve the people’s interests.  Id.  

As their protest, Occupy DC participants have, since October 1, 2011, occupied 

McPherson Square, which borders K Street.  McPherson Square is a uniquely appropriate 

venue for their protest since it is both a traditional public forum and a locale in close 

proximity to K Street.  As the name Occupy DC makes clear, the occupation of 

McPherson Square is not just integral to the protesters' expression of their grievances; it 

is their protest.  (Sensiba Decl. ¶ 9.) 

Occupy DC is now an established tent city located in McPherson Square.  Like the 

tent cities in other locations across the country, literal occupation of McPherson Square 

24 hours-a-day is a core component of the Occupy DC movement and a key message the 

Occupy DC protesters seek to communicate to the government and the world.  The tent 

city is not merely a symbol, but functions as a model community demonstrating the 

protesters’ vision of a more just and equal society.  Physically occupying D.C. is the only 

effective manner in which Occupy DC members can express their message of taking back 

the city to create a more just, economically egalitarian society.  (Sensiba Decl. ¶ 10.) 
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Members of Occupy DC are required to adhere to guidelines which include 

commitment to nonviolence, refraining from taking actions that jeopardize others’ safety, 

keeping McPherson Square clean, and being respectful to non-occupiers using 

McPherson Square.  Ms. Potter participated in the General Assembly that created these 

guidelines.  (Potter Decl. ¶ 3.)  

 

History of the camping regulations 

At one time, NPS regulations governing the parks in the National Capital area 

provided that “no . . .  structures . . . may be erected on park lands except in connection 

with NPS events.”  36 C.F.R. 50.19(c) (1970).  As a result of the decision by the D.C. 

Circuit in Women Strike for Peace, 472 F.2d 1273 which invalidated this total ban, NPS 

amended its regulations to allow tents and other temporary structures to be erected in 

connection with permitted demonstrations.  47 Fed. Reg. 11,725 (Mar. 18, 1982); 36 

C.F.R. § 50.19(e)(8) (1980), as amended by 46 Fed. Reg. 55,959, 55,963 (Nov. 13, 

1981).  NPS explained that the amended regulations would “permit the use of symbolic 

campsites reasonably related to First Amendment activities,” while “camping primarily 

for living accommodation must be confined to designated campsites.”  46 Fed. Reg. 

55,959 (Nov. 13, 1981)(Administrative Policy Statement). 

At oral argument in Community for Creative Non-Violence v. Watt, counsel for the 

government conceded that the regulations in place at that time would “not prohibit 

sleeping per se” or the maintenance of “a continuous presence in and around the symbolic 

tents now standing in the Park, or from placing either cots or blankets inside those tents.”  

Watt, 670 F.2d 1213, 1215-16 (D.C. Cir. 1982).  The government further conceded that 
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protesters could, “without violating any regulations, lie down on a cot or blanket inside a 

tent; they simply may not fall asleep.”  Id. at 1216.  After the D.C. Circuit held that 

appellees could sleep in the symbolic tents consistent with the regulations, the NPS again 

revised its rules.  The revisions to the rules were required to make “it clear that structures 

are permitted for symbolic or logistical purposes, but not for living accommodation types 

of activity.”  47 Fed. Reg. 11,725 (Mar. 18, 1982).  The revised rules provided as 

follows: 

In connection with permitted demonstrations or special events, temporary structures 

may be erected for the purpose of symbolizing a message or meeting logistical needs 

such as first aid facilities, lost children areas or the provision of shelter for electrical 

and other sensitive equipment or displays. Temporary structures may not be used 

outside designated camping areas for living accommodation activities such as 

sleeping, or making preparations to sleep (including the laying down of bedding for 

the purpose of sleeping), or storing personal belongings, or making any fire, or doing 

any digging or earth breaking or carrying on cooking activities. The above-listed 

activities constitute camping when it reasonably appears, in light of all the 

circumstances, that the participants, in conducting these activities, are in fact using 

the area as a living accommodation regardless of the intent of the participants or the 

nature of any other activities in which they may also be engaging.  36 CFR § 

50.19(e)(8) (1983).  

      

The constitutionality of this rule, as applied to a group of protesters desiring to sleep 

inside symbolic tents to call attention to the plight of the homeless, was affirmed in Clark 

v. Community for Creative Non-Violence, 468 U.S. 288, 289 (1984).  Identical language 

is now codified at 36 CFR § 7.96(g)(vi) (2011). 

 

The threat of eviction 

Police around the country have recently been evicting Occupy protesters, often with 

the behind-the-scenes assistance of federal law enforcement agencies.  N. Wolf, “The 

crackdown on Occupy controversy: A rebuttal,” available at 
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http://www.guardian.co.uk/commentisfree/cifamerica/2011/dec/02/crackdown-occupy-

controversy-rebuttal-naomi-wolf.  Additionally, in an incident on December 4, 2011, 

USPP closed off an area of McPherson Square which contained numerous tents, 

including one belonging to Mr. Henke and one belonging to Ms. Potter.  (Henke Decl. ¶ 

1; Potter Decl. ¶ 8.)  A member of Occupy DC, Amber Jamil, spoke with Sergeant David 

C. Tolson, Jr. (#796) of the USPP, who told her that the portions of McPherson Square 

which had been sectioned off with yellow police tape were to be cleared and all tents and 

property removed.  (Light Decl. ¶ 1.)  The threatened eviction did not occur after the 

USPP was informed that a temporary restraining order was being sought.  (Light Decl. ¶¶ 

4, 5.) 

Government officials in numerous cities have seized and destroyed tents and other 

property belonging to Occupy protesters, despite public assurances that property would 

be safely stored.  For example, after the eviction of Occupy Wall Street, thousands of 

book, several laptops, and other property went missing or were destroyed while the 

mayor tweeted, “Property from #Zuccotti, incl #OWS library, safely stored @ 57th St 

Sanit Garage; can be picked up Weds.”  A. Parrish, “The Occupy Wall Street Library,” 

available at http://www.newsytype.com/13589-occupy-wall-street-library. Such behavior 

is not unusual as police in cities around the country have also routinely seize and destroy 

tents and other property belonging to homeless individuals without prior notice or a 

meaningful opportunity to recover the property.  USPP is one of the many police 

departments that engages in this type of conduct.  (Parker Decl. ¶¶ 4-7.)  Specifically 

with respect to Occupy DC, USPP has seized and destroyed tents and other structures 

from the Occupy DC tent city without prior notice or a meaningful opportunity to recover 
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the property.  For example, art supplies, tables and a tent at McPherson Square have been 

seized by or at the request of USPP and presumably destroyed without an opportunity to 

recover the property.  (Potter Decl. ¶¶ 9, 10.)     

Plaintiffs fear that an eviction of the Occupy DC movement at McPherson Square 

will involve the unlawful seizure and destruction of their tents.  Indeed, government 

officials in numerous cities have seized and destroyed tents and other property belonging 

to Occupy protesters, despite public assurances that property would be safely stored.    

Police in cities around the country have also routinely and illegally seized and destroyed 

tents and other property belonging to homeless individuals without prior notice or a 

meaningful opportunity to recover the property.  See e.g.,  Lavan v. City of L.A., 2011 

U.S. Dist. LEXIS 67332 (C.D. Calif. June 23, 2011).  Further, USPP has previously 

seized and presumably destroyed property belonging to Occupy DC protesters and others 

without prior notice or a meaningful opportunity to recover the property.  For example, 

tables and a tent at McPherson Square have been seized by or at the request of USPP and 

destroyed without an opportunity to recover the property.  (Potter Decl. ¶¶ 9, 10.) 

 

ARGUMENT 

A plaintiff is entitled to a preliminary injunction upon a showing (1) that he is likely 

to succeed on the merits, (2) that he is likely to suffer irreparable harm in the absence of 

preliminary relief, (3) that the balance of equities tips in his favor, and (4) that an 

injunction is in the public interest.  Sherley v. Sebelius, 644 F.3d 388, 392 (D.C. Cir. 

2011).  Although it remains unclear whether a strong showing on one factor allows a 

plaintiff to make a weaker showing on other factors, Sherley, 644 F.3d at 392-93, the 
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Court need not address this issue because Mr. Henke and the members of the proposed 

Class meet all four requirements. 

Balancing the factors in a case involving constitutional rights constitutes sufficient 

irreparable harm to warrant injunctive relief. See e.g., Elrod v. Burns, 427 U.S. 347 

(1976) (noting that First Amendment violation imposes irreparable harm on the silenced 

speaker); see also Planned Parenthood v. Citizens for Com. Action, 558 F.2d 861, 867 

(8th Cir. 1977); Henry v. Greenville Airport Comm'n, 284 F.2d 631, 633 (4th Cir. 1960).  

In this matter, a consideration of each of the four traditional factors weighs decidedly in 

favor of granting the preliminary injunctive relief sought. 

 

I. MR. HENKE AND THE MEMBERS OF THE PROPOSED CLASS 

ARE LIKELY TO PREVAIL ON THE MERITS OF THEIR FOURTH 

AMENDMENT CLAIM. 
 

“A seizure— including by impoundment— conducted without a search warrant is per 

se unreasonable under the Fourth Amendment— subject only to a few specifically 

established and well delineated exceptions.”  United States v. Proctor, 489 F.3d 1348, 

1353 (D.C. Cir. 2007).  On information and belief, Defendant intends to seize Plaintiffs’ 

tents and other property without a search warrant authorizing it to do so.  The government 

is invited to explain what exceptions would allow such action, but as discussed below, it 

will be unable to do so because none of the relevant exceptions to the Fourth Amendment 

warrant requirement apply in this case. 

  

A. The government bears the burden of proof and persuasion. 
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On Plaintiffs’ Fourth Amendment claim, Defendant carries the burden of proof and 

persuasion.  United States v. Beal, 810 F.2d 574, 577 (6th Cir. 1987) (stating that the 

“government . . . has the burden of proving the propriety of a warrantless seizure”). 

 

B. The “community caretaking” exception does not allow the police to remove 

Plaintiffs’ tents. 

 
Pursuant to the “community caretaking” exception, police have the authority to seize 

certain property without a warrant, for example, to remove and impound an illegally 

parked vehicle which is jeopardizing public safety and the efficient movement of traffic.  

South Dakota v. Opperman, 428 U.S. 364, 369 (1976).  In this jurisdiction, police acting 

pursuant to their community caretaking authority may seize property without a warrant 

only if the decision to seize is reasonable and there exists a reasonable, standard police 

procedure governing the decision to seize.  Proctor, 489 F.3d at 1353-54 (rejecting the 

government’s invitation “to adopt the First Circuit’s conclusion that an impoundment is 

reasonable so long as it serves the government’s community caretaking 

interests”)(internal quotation marks omitted). 

Any action by the government to remove Plaintiffs’ tents pursuant to its community 

caretaking authority would not be reasonable.  Although the government undoubtedly has 

an interest in keeping McPherson Square clean and safe, there is a greater harm to 

Plaintiffs in allowing the government to violate their constitutional rights.  See Kincaid v. 

City of Fresno, 2006 U.S. Dist. LEXIS 93464, at *100-*102 (E.D. Calif. Dec. 8, 

2006)(collecting cases in which Fourth Amendment rights prevailed over asserted 

governmental interests in cleanliness and orderliness). 
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Whatever caretaking interest may be served by seizing Plaintiffs’ tents, the absence of 

a reasonable, standard police procedure governing the decision to seize would render 

such an action constitutionally infirm.  Published NPS regulations authorize 

impoundment of abandoned and unattended property and property owned by a deceased 

person, 36 CFR § 2.22, situations not pertinent here.  However, there are no published 

NPS regulations whatsoever with respect to the seizure of property belonging to a live, 

present person.  Further, on information and belief, there is no policy applicable to NPS 

or the USPP which creates any standards governing law enforcement officials’ 

determination to seize unabandoned, nonvehicular property.  Absent such a policy, the 

seizure of Plaintiffs’ tents would not be sufficiently regulated to satisfy the community 

caretaking exception to the Fourth Amendment warrant requirement.  See Florida v. 

Wells, 495 U.S. 1, 5 (1990); Proctor, 489 F.3d at 1353-54.   

Even if such a policy exists,
1
 on information and belief, the policy is unreasonable 

and/or leaves excessive discretion to law enforcement officials to determine which 

unabandoned, nonvehicular property to seize.  Plaintiffs base this conclusion on the 

USPP’s pattern or practice of seizing unabandoned, nonvehicular traffic in an apparently 

arbitrary fashion.  (Potter Decl. ¶¶ 9,10; Parker Decl. ¶¶ 4-7.) 

 

C. Plaintiffs’ tents are neither contraband nor evidence of a crime. 
 

The government may seize property in a public place without a warrant if there is 

probable cause to believe that the property is itself contraband.  Florida v. White, 526 

                                                
1
 Plaintiffs are requesting expedited discovery to determine whether such a policy exists. 
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U.S. 559, 565 (1999) (seizure of vehicle on public space where police had probable cause 

to believe vehicle itself was contraband does not violate Fourth Amendment). 

Similarly the government may make a warrantless seizure of property in plain view if the 

property constitutes “incriminating evidence.”  Horton v. California, 496 U.S. 128, 136 

(1990).  To justify such a warrantless seizure of incriminating evidence in plain view, the 

incriminating character of the property must be “immediately apparent.”  Id. 

Plaintiffs’ tents do not relate to the commission of any crime.  It is clear from the 

history and plain language of the camping regulation that Plaintiffs may, as they have 

done, erect tents to symbolically occupy K Street in order to protest the literal occupation 

of the government by K Street lobbying firms.  Indeed, as a spokesperson for NPS 

confirmed, “tents are allowed there. And a 24-hour vigil is allowed there.”  A. 

Greenwood, “Occupy DC: McPherson Square Protesters Can't Camp. Or Can They?” 

Huffington Post (Nov. 1, 2011), available at 

http://www.huffingtonpost.com/2011/11/01/occupy-dc-camping_n_1068027.html.  It is 

not illegal for Plaintiffs to possess tents in McPherson Square and it would not be 

immediately apparent to a law enforcement officer viewing Plaintiffs’ tents that the tents, 

without more, would incriminate Plaintiffs. 

  

D. Plaintiffs’ tents are not abandoned property and would not become 

abandoned property even if they were to leave McPherson Square briefly. 

 
The government may seize abandoned property without a warrant.  Abel v. United 

States, 362 U.S. 217, 241 (1960)(seizure of abandoned property does not violate Fourth 

Amendment).  The abandonment inquiry is an objective one which “focuses on the intent 

of the person alleged to have abandoned the property.”  United States v. Wider, 951 F.2d 
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1283, 1285 (D.C. Cir. 1991).  Although “[a]bandonment may be demonstrated, for 

example, when a suspect leaves an object unattended in a public place[,] . . . . a person 

does not abandon  his property whenever he temporarily relinquishes direct control over 

his belongings.” United States v. Most, 876 F.2d 191, 196-97 (D.C. Cir. 1989).  “[T]he 

law obviously does not insist that a person assertively clutch an object in order to retain 

the protection of the fourth amendment.” United States v. Thomas, 864 F.2d 843, 846 

(D.C. Cir. 1989). 

Here there is no evidence that Plaintiffs have ever denied ownership of their tents and 

there is no physical evidence that suggests intentional abandonment.  Even if Plaintiffs 

are not in or near their tents at all times, the mere leaving of a tent unattended does not 

constitute abandonment.  See Joyce v. City & County of San Francisco, 846 F. Supp. 843, 

863 (N.D. Calif. 1994) (“Initially, the City defends on the basis that there is no 

reasonable expectation of privacy when property is left unattended in public places, citing 

United States v. Wider, 293 U.S. App. D.C. 16, 951 F.2d 1283 (D.C. Cir. 1991) (satchel 

left on public steps). As plaintiffs correctly argue, however, this is true only where the 

property is intentionally abandoned. See id. (crack cocaine intentionally abandoned by 

suspect fleeing from police).  Fourth Amendment protections therefore attach to 

unattended property.”)  Plaintiffs may temporarily relinquish control of their tents to their 

fellow occupiers or simply walk away for a short time without the tents becoming 

abandoned.  In a case involving the Fourth Amendment rights of the homeless population 

of Los Angeles which is instructive here, one federal court explained that “if the test for 

abandonment was simply distance from property, then the test would be superfluous as 

any person not within close proximity of the lonely item would be deemed to have 
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abandoned it.  The law, however, gives different rights to people who find property based 

on whether that property is lost or abandoned, and the like, not based on distance from 

the current or former possessor/owner. See, e.g., Martin v. Cassidy, 149 Cal. App. 2d 

106, 110, 307 P.2d 981 (Cal. Ct. App. 1957); 1 Am. Jur. 2d, Abandoned, Lost, and 

Unclaimed Property § 18 (2011). The Court is not willing to say that all parked cars 

(even those in no parking zones), locked-up bicycles, and tied-up dogs can be seized and 

destroyed simply because the owner has stepped away to buy a gallon of milk. And, for 

the reasons stated in Kincaid, the Court is unpersuaded by the City's argument that 

because the homeless in this case stepped away momentarily to, inter alia, get water or 

shower, they abandoned all their possessions and the City was then free to seize and 

destroy them.”  Lavan, 2011 U.S. Dist. LEXIS 67332, at *13.  Thus, Defendant cannot 

seize Plaintiffs’ tents as abandoned property simply because they are left unattended in a 

public place, absent some indication that they have been intentionally abandoned. 

 

E. Even if the government could initially seize Plaintiffs’ tents lawfully, the lack 

of a process for allowing Plaintiffs to reclaim their property would make any 

such seizures unlawful. 
 

The Supreme Court has held that “a seizure lawful at its inception can nevertheless 

violate the Fourth Amendment because its manner of execution unreasonably infringes 

possessory interests protected by the Fourth Amendment’s prohibition on ‘unreasonable 

seizures.’”  United States v. Jacobsen, 466 U.S. 109, 124 (1984).  Specifically, the 

destruction of seized property may turn a temporary deprivation of possessory interests 

into a permanent one, making the seizure unreasonable.  Id. at 124-25.  The government 

has an insufficient interest to justify destroying Plaintiffs’ tents while such a deprivation 
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of their rights would cause a substantial hardship to them, particularly during the cold 

winter months. 

   

 

II. PLAINTIFFS ARE LIKELY TO PREVAIL ON THE MERITS OF 

THEIR FIFTH AMENDMENT CLAIM. 
 

Before the government can seize and destroy Plaintiff’s property, it must provide 

notice and an “opportunity to be heard at a meaningful time and in a meaningful 

manner,” Mathews v. Eldridge, 424 U.S. 319, 339-43 (1976), except in “extraordinary 

situations where some valid governmental interest is at stake that justifies the postponing 

of the hearing until after the event.” United States v. James Daniel Good Real Prop., 510 

U.S. 43, 53 (1993).  See also Propert v. District of Columbia, 948 F.2d 1327, 1331 (D.C. 

Cir. 1991)(“[T]he due process clause requires, at minimum, that the government provide 

notice and some kind of hearing before final deprivation of a property interest.” ) 

The factors to be considered in determining whether procedural due process has been 

met are: (1) the private interest that will be affected by the official action; (2) the risk of 

an erroneous deprivation of such interest through the procedures used, and the probable 

value, if any, of additional or substitute procedural safeguards; and (3) the Government’s 

interest, including the fiscal and administrative burdens that additional or substitute 

procedural requirements would entail.  Mathews, 424 U.S. at 321. 

USPP does not have any procedures in place whereby it notifies individuals that their 

unabandoned, nonvehicular property is about to be removed and destroyed, or even if it 

has adopted some procedure as a formality, USPP’s practice is to not notify individuals 

that their unabandoned, nonvehicular property is about to be removed and destroyed.  
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Such is evident from the numerous incidents in which USPP has seized such items as 

tents, sleeping bags, warm clothing, art supplies, tables, and wooden pallets without prior 

notice.  (Potter Decl. ¶¶ 9, 10; Parker Decl. ¶ 4.)  

Moreover, there are no requirements for pre- or post-deprivation hearings to allow 

individuals to recover their unabandoned property, or if such requirements exist, they are 

routinely ignored.  In many cases, USPP have destroyed unabandoned, nonvehicular 

property without providing any opportunity to recover the property.  For example, USPP 

have disposed of property belonging to members of Occupy DC such as cardboard, paint, 

tables, art supplies, and tents without providing a meaningful opportunity to recover the 

property.  (Potter Decl. ¶¶ 9, 10.)  As another example, USPP have loaded backpacks and 

other unabandoned, nonvehicular property into trash trucks and immediately compacted 

the contents, without providing any opportunity for the property’s owner to recover it, 

sometimes even despite assurances to the owner that the property would be recoverable 

later.  (Parker Decl. ¶ 5, 7.) (Ironically, individuals who abandon their property or leave it 

unattended for over twenty-four hours are afforded greater procedural protection by NPS 

than individuals who are present with their property.  See 36 CFR § 2.22.)  Even if NPS 

provides for hearings in some instances, such occurrences would not establish a 

meaningful opportunity to be heard because the owner has no entitlement to such a 

hearing.  Propert, 948 F.2d at 1333. The lack of procedures creates a substantial risk of 

erroneous deprivation,
2
 which could be reduced if the government established procedures 

providing for notice and a meaningful opportunity to be heard. 

                                                
2
 Even if this Court were to find that Plaintiffs’ tents are not legally allowed in 

McPherson, the due process analysis would not change.  In Propert, the D.C. Circuit held 

that it was a due process violation to seize and immediately scrap a vehicle identified by 
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In this case, Plaintiffs are entitled to an opportunity for a pre-deprivation hearing 

should the government decide to seize their tents.  Although the government will likely 

complain about the cost and time that would be involved in such a procedure, these 

concerns are not of constitutional magnitude: 

A prior hearing always imposes some costs in time, effort, and expense, and it is often 

more efficient to dispense with the opportunity for such a hearing. But these rather 

ordinary costs cannot outweigh the constitutional right. . . Procedural due process is not 

intended to promote efficiency or accommodate all possible interests: it is intended to 

protect the particular interests of the person whose possessions are about to be taken. The 

establishment of prompt efficacious procedures to achieve legitimate state ends is a 

proper state interest worthy of cognizance in constitutional adjudication. But the 

Constitution recognizes higher values than speed and efficiency. Indeed, one might fairly 

say of the Bill of Rights in general, and the Due Process Clause in particular, that they 

were designed to protect the fragile values of a vulnerable citizenry from the overbearing 

concern for efficiency and efficacy that may characterize praiseworthy government 

officials no less, and perhaps more, than mediocre ones.   

 

Fuentes v. Shevin, 407 U.S. 67, 92 n.22 (1972)(quotations and citations omitted).  A post-

deprivation hearing is sufficient only in limited circumstances such as where quick action 

is needed or a pre-deprivation hearing is impractical.  Zinermon v. Burch, 494 U.S. 113, 

128 (1990).  There have been tents in McPherson Square since October.  (Potter Decl. ¶ 

3.)  Any purported need for quick action would be undercut by the government’s failure 

to act for such a lengthy time.  Moreover, this is not a case like Parratt v. Taylor, 451 

U.S. 527, 537 (1981) in which the deprivation was the result of negligence and therefore 

was unforeseeable, or Hudson v. Palmer, 468 U.S. 517, 520 (1984) in which the 

deprivation was the result of a random and unauthorized intentional act.  Rather, 

Plaintiffs seek protection against the deliberate and authorized deprivation of his rights by 

the government.      

                                                                                                                                            

an officer as “junk,” even though it had been illegally parked for weeks.  948 F.2d at 

1328-29. 
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III. Issuance of a Preliminary Injunction would maintain the status quo until 

a trial on the merits. 

 

“The usual role of a preliminary injunction is to preserve the status quo pending the 

outcome of litigation.”  Cobell v. Kempthorne, 455 F.3d 301, 314 (D.C. Cir. 2006).  This 

underlying purpose for issuing a preliminary injunction would be served here by 

preserving Plaintiffs’ ability to maintain their tents in McPherson Square until a trial on 

the merits can occur. 

Should Plaintiffs’ tents be removed from McPherson Square and destroyed in the 

interim, they will suffer irreparable harm from a violation of their constitutional rights 

and may be left without protection from the elements during the cold, winter months. 

 

IV. Plaintiffs’ claims are ripe and they have standing to seek a preliminary 

injunction even if Defendant disclaims a present intention to remove 

Plaintiffs’ tents. 

 

At the preliminary injunction stage, “the ripeness inquiry conflates with the 

preliminary injunction inquiry, for if the plaintiffs’ challenge is premature, a fortiori there 

is no irreparable injury.”  Time Warner Entertainment Co., L.P. v. FCC, 810 F. Supp. 

1302, 1304 n.5 (D.D.C. 1992).  In Occupy Boston v. City of Boston, the city argued that 

because it had no plans to remove members of Occupy Boston, the protesters’ claims 

were not ripe.  No. 11-4152-G, Order on Plaintiff’s Motion for a Temporary Restraining 

Order and a Preliminary Injunction (Sup. Ct. Mass. Nov. 17, 2011).  The court (which, 

like an Article III court, is unable to render declaratory relief where no actual controversy 

exists) rejected this contention, concluding that “the circumstances attending this dispute 
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plainly indicate that the potentially antagonistic claims of these parties will immediately 

and inevitably lead to litigation.  Hence, this court concludes that declaratory relief is 

appropriate.”  Id.  The same situation supports a finding of ripeness here. 

Moreover, this Court’s resolution of the legal issues in this case would not be aided 

by waiting until an eviction date has been set.  Knowing the date of a planned eviction 

would not aid the court in deciding this case.  Even if Plaintiffs would suffer no hardship 

by postponing review of its constitutional claims, a court may consider a challenge to be 

ripe if there is no benefit to postponing review.  Bensenville v. FAA, 376 F.3d 1114, 1120 

(D.C. Cir. 2004). 

To meet the requirement of standing at the preliminary injunction stage, a plaintiff 

must generally make a “showing that the defendant is likely to injure the plaintiff.”  Doe 

# 1 v. Rumsfeld, 297 F. Supp. 2d 119, 130 (D.D.C. 2003).
3
  As to the temporality of 

future injury, a plaintiff generally has standing where the asserted injury “will likely arise 

. . . in the foreseeable future.”  Nat'l Air Traffic Controllers Ass'n v. Fed. Serv. Impasses 

Panel, 606 F.3d 780, 786 n.* (D.C. Cir. 2010).   

Although the Supreme Court has required that an injury be “imminent” in order for a 

plaintiff to have standing, it has used that term in contrast with injury that is “conjectural 

or hypothetical.”  Whitmore v. Arkansas, 495 U.S. 149, 155 (1990).  Instead, “[s]tanding 

depends on the probability of harm, not its temporal proximity. When injury has occurred 

                                                
3
 There is a circuit split as to the nature of the showing that a plaintiff must make when its 

standing is challenged at the preliminary injunction stage.  Compare Fair Hous. in 

Huntington Comm. v. Town of Huntington, 316 F.3d 357, 362 (2nd Cir. 2003) (applying 

standard analogous to motion to dismiss) with Doe v. National Bd. of Med. Exam'rs, 199 

F.3d 146, 153 (3rd Cir. 1999)(“mere allegations will not support standing at the 

preliminary injunction stage.”)  Because all of the claims made by Plaintiff in the 

Complaint are supported by evidence, Plaintiff has met its burden under either standard.  
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or is likely in the future, the fact that state litigation may be deferred does not prevent 

federal litigation now.” 520 S. Mich. Ave. Assocs. Ltd. v. Devine, 433 F.3d 961, 962 (7th 

Cir. 2006). 

 “Imminence is not defeated by the fact that the next Inauguration remains a few 

years away. In Lee v. Weisman, the Supreme Court decided a challenge to prayer at a 

high school graduation that loomed in the distant future. 505 U.S. 577, 584, 112 S. Ct. 

2649, 120 L. Ed. 2d 467 (1992). As that case exemplifies, imminence “requires only that 

the anticipated injury occur with[in] some fixed period of time in the future, not that it 

happen in the colloquial sense of soon or precisely within a certain number of days, 

weeks, or months.” Fla. State Conference of the NAACP v. Browning, 522 F.3d 1153, 

1161 (11th Cir. 2008); see also Lujan v. Defenders of Wildlife, 504 U.S. 555, 565 n.2, 

112 S. Ct. 2130, 119 L. Ed. 2d 351 (1992).”  Newdow v. Roberts, 603 F.3d 1002, 1015 

(D.C. Cir. 2010)(Cavanaugh, C.J., concurring).  In Bensenville, 376 F.3d at 1119, the 

court found a challenge to a regulation that would not be authorized for thirteen years 

was not “too attenuated or distant to represent a constitutionally-sufficient injury-in-fact.”  

Thus, whether the threatened injury is thirteen days or thirteen years away, as was the 

case in Bensenville, 376 F.3d at 1119, standing is demonstrated at the preliminary 

injunction stage by a simple showing that the defendant is “likely to injure the plaintiff.”  

Doe # 1, 297 F. Supp. 2d 119 at 130.  Even if Defendant asserts that it has decided not to 

remove Plaintiffs’ tents at present, it is “likely,” absent intervention from this Court, that 

Defendant will attempt to shut down Occupy DC at some point “in the foreseeable 

future,” Nat'l Air Traffic Controllers Ass’n, 606 F.3d at 786 n.*, just as other Occupy 

sites have been shut down all over the country.  At the moment, the situation on the 
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ground is fluid and the protesters’ tents are in danger of being removed at any time, 

without notice to Plaintiff or the Court (unless the Court extends its present order 

requiring 24-hour notice).   

Pressure from Rep. Darrell Issa, Chairman of the House Committee on Oversight and 

Government reform, significantly increases the likelihood that Occupy DC will face an 

imminent eviction absent judicial action.  Congressman Issa sent a letter to Defendant 

regarding Occupy DC suggesting that the “protesters’ continued occupation of the park 

appears to violate the law” and noting that this Court’s order does “not prevent the NPS 

from evicting the protesters” upon 24-hours notice.  Congressman Isssa’s letter criticizes 

the NPS’s lack of action and demands to know “when, if ever, NPS plans to force the 

protesters to stop camping in McPherson Square.”   

Plaintiffs have also demonstrated a likelihood, based on the past behavior of the 

USPP towards Occupy DC and homeless individuals in DC, that USPP will violate 

Plaintiffs’ Fourth and Fifth Amendment rights when they finally attempt to shut down 

Occupy DC.  The pattern by police in other jurisdictions of seizing and destroying 

property belonging to occupiers makes such a scenario all the more likely.  Even if the 

Court believes that USPP is likely to provide notice and an opportunity to recover any 

property that is seized, Plaintiffs’ have still demonstrated standing for their Fifth 

Amendment claim because they are not entitled to such post-deprivation recovery.  

Propert, 948 F.2d at 1333.   

 

 

V. This Court has inherent authority to issue an injunction to prohibit 

constitutional violations. 
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A federal court has inherent authority to issue an injunction to remedy a violation of 

constitutional rights.  Klay v. United Healthgroup, Inc., 376 F.3d 1092, 1097 (11th Cir. 

2004). 

  

VI. Plaintiff will suffer irreparable harm if the Court does not issue a 

preliminary injunction. 

 

Loss of a constitutional right, even for a brief period of time, constitutes irreparable 

harm.  Elrod v. Burns, 427 U.S. 347, 373-74 (1976).  See also CHARLES ALAN 

WRIGHT, ARTHUR R. MILLER, MARY KAY KANE, FEDERAL PRACTICE AND 

PROCEDURE § 2948.1 (2d. ed. 1995) (“When an alleged constitutional right is 

involved, most courts hold that no further showing of irreparable injury is necessary.”)  

Even a brief disruption of the occupation will result in, as the Supreme Court has noted, 

irreparable injury. 

A violation of the Fourth Amendment suffices to establish irreparable harm. Covino 

v. Patrissi, 967 F.2d 73, 77 (2d Cir. 1992) (holding that plaintiffs may establish 

irreparable harm based on an alleged violation of their Fourth Amendment rights). 

 

VII. The irreparable harm which Plaintiff would suffer if the injunction does 

not issue far outweighs any harm to the Defendant should the temporary 

injunction issue. 
 

The requested order will not impair or prejudice the Defendant’s ability to maintain 

public safety, and to protect the health and safety of the surrounding area, provided that 

such actions by the government are taken in compliance with Plaintiffs’ constitutional 
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rights.  Any claim of prejudice to Defendant that would accrue in the time before trial is 

undermined by the fact that Occupy DC has maintained a presence in McPherson Square 

for over three months without any attempt by Defendant to evict the protesters. 

On the other hand, Plaintiffs will suffer serious harm from abridgment of their 

constitutional rights.  On balance, the equities favor Plaintiff.  See Phelps-Roper v. Nixon, 

545 F.3d 685, 690 (8th Cir. 2008). 

 

VIII. Granting the injunction will serve the public interest. 

 

“[T]he public is served by the preservation of constitutional rights.”  Phelps-Roper, 

545 F.3d at 694. 

 

CONCLUSION 

 WHEREFORE, Plaintiffs respectfully request this Court issue a Preliminary 

Injunction. 

 

__/s/ Jeffrey Light_______________ 

 

     Jeffrey L. Light 

     D.C. Bar #485360 

     1712 Eye St., NW 

     Suite 915 

     Washington , DC 20006 

     (202)277-6213 

 

     Counsel for Plaintiff 
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