
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
MATTHEW AUGUST LeFANDE,   : 
       : 
   Plaintiff,   : 
       : 
v.       :    C.A. No. 1:10-cv-01857(FJS) 
       : 
CAROLYN ANNE MISCHE-HOEGES,  : 
       : 
   Defendant.   : 
_________________________________________ :  

 
MEMORANDUM OF POINTS AND AUTHORITIES  

IN SUPPORT OF MOTION FOR ATTORNEYS’ FEES AND COSTS 
 

 Defendant Carolyn Mische-Hoeges (“Mische-Hoeges”), by and through her undersigned 

counsel of record, respectfully submits this Memorandum of Point and Authorities in support of 

her Motion for Attorneys’ Fees and Costs against Plaintiff Matthew A. LeFande (“LeFande”).   

I. INTRODUCTION 

LeFande’s lawsuit was nothing more than a continuation of the harassment and 

intimidation that led to his arrest, criminal prosecution, and entry of various protection orders 

against him.  LeFande’s lawsuit was premised on his fanciful theories that Mische-Hoeges was 

acting under color of State law when she reported his stalking, there was no probable cause for 

his arrest, and Mische-Hoeges reported his stalking because she was allegedly afraid that 

LeFande would report her for allegedly fabricating an on the job injury.  However, as LeFande 

well knows, none of this has ever been true.  First, as the Court correctly ruled, Mische-Hoeges 

could not have been acting under color of State law when she simply reported LeFande’s 

stalking.  Since LeFande purports to specialize in civil rights and §1983 law, he knew this to be 

the case but prosecuted this action anyway.  Second, a Metropolitan Police Department 

Detective, a supervising Lieutenant, the U.S. Attorney’s Office, and 4 Judges of the Superior 
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Court all independently found there was probable cause.  In bad faith and in contravention of 

governing law, LeFande simply ignored these findings.  Third, at LeFande’s request, the District 

of Columbia Metropolitan Police Department Internal Affairs Bureau (“Internal Affairs”) 

thoroughly investigated his claim that Mische-Hoeges  had him arrested without probable cause 

and lied and falsified documents about an on the job injury.  After interviewing the relevant 

witnesses and considering all the evidence, Internal Affairs determined that there were 

insufficient facts to find Mische-Hoeges engaged in any improper conduct.  The reason for that 

was simple – LeFande simply made up these allegations as a pretext for bringing this lawsuit.   

As set forth below and in Mische-Hoeges’ Motion to Dismiss and supporting Reply 

Memorandum (which are incorporated herein by reference), LeFande’s factual and legal 

arguments were frivolous, unreasonable, and without foundation and were brought for the 

improper purposes of harassing and financially ruining Mische-Hoeges and her parents.   

Mische-Hoeges and her parents should not be the ones to pay for LeFande’s bad faith. 

II. STATEMENT OF FACTS 

A. The Parties 

LeFande is a resident of Arlington, Virginia, and is a former member of the District of 

Columbia Police Department and a licensed attorney in the District of Columbia.  Complaint, ¶¶ 

1, 14.   LeFande purports to specialize in civil rights litigation, including actions brought under § 

1983.  Id., ¶ 14.  Mische-Hoeges is a resident of Virginia, is a 30 year old uniformed member of 

the District of Columbia Metropolitan Police Department, and is employed at the First District 

Headquarters.  Id., ¶¶ 2, 12.  LeFande and Mische-Hoeges were romantically involved from 

August 2009, until April 2010.  Id., ¶ 15.  On or about July 27, 2011, Mr. Bradshaw first entered 

his appearance in this action on behalf of LeFande.  Until then, LeFande, an officer of the Court, 
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was representing himself pro se.  Mr. Bradshaw also represented LeFande in the underlying 

criminal and Civil Protection Order (“CPO”) proceedings, so he is well aware of the findings and 

rulings in those actions.   

B. The Virginia Actions 

Following the ending of their relationship, on May 31, 2010 and June 22, 2010, 

respectively, in her individual capacity, Mische-Hoeges reported to the police departments of the 

City of Alexandria, where she lived, and the County of Arlington, where LeFande resides, that 

LeFande was stalking her.  Id., ¶¶ 28, 43.  Mische-Hoeges told both the Alexandria and 

Arlington Police Departments that LeFande had sent threatening emails to her and her new 

boyfriend and that LeFande had called her new boyfriend.  Id., ¶¶ 29, 43.  It is these same threats 

and other misconduct that led to LeFande’s arrest, criminal prosecution, and entry of various 

protection orders against him in the District of Columbia.  The District of Columbia Superior 

Court also had jurisdiction because much of LeFande’s threatening and harassing conduct 

occurred while Mische-Hoeges was in the District of Columbia.  Mische-Hoeges sought relief in 

each of these jurisdictions because she genuinely was in fear for her safety.     

C. LeFande’s Arrest And Criminal Prosecution For Stalking 

On June 22, 2010, in her individual capacity, Mische-Hoeges met with First District 

Metropolitan Police Department Detective Rosslyn Rushing and Sergeant Francis Martello 

regarding LeFande’s stalking.  Id., ¶¶ 45-46, 48.  Sergeant Martello directed Officer Timothy 

Toland to take Mische-Hoeges’ report.  Id., ¶ 50.  Sergeant Martello approved Officer Toland’s 

report and Detective Rushing prepared an application for an arrest warrant against LeFande.  Id., 

¶¶ 52-53.  The Affidavit in support of the application (the “Affidavit”) prepared by Detective 

Rushing states that LeFande called Mische-Hoeges a “filthy whore” in an email and that another 
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email “contained obscenities.”  Id., ¶ 54; Exhibit A at 1-2.  More specifically, this Affidavit 

detailed LeFande’s threatening emails and provided that, without authorization, he claimed to 

have reviewed her emails and disseminated a pornographic video of Mische-Hoeges.  Id.  Based 

upon these facts, Detective Rushing, a supervising Lieutenant (as evidenced by the initials in the 

margin of the Affidavit), and the U.S. Attorney’s Office all independently found that there was 

probable cause to believe that a crime was committed and a criminal complaint (the “Criminal 

Complaint”) was filed against LeFande for stalking in violation of 22 D.C. Code § 404(b).  

Exhibit B.1   

On June 23, 2010, Senior Superior Court Judge Susan Winfield approved Detective 

Rushing’s application for a warrant and a warrant was issued for LeFande’s arrest.  Id.; see also 

Complaint, ¶ 71.  In order to issue this warrant, Senior Judge Winfield expressly found that the 

Criminal Complaint and Affidavit provided probable cause for his arrest.  Id.  Thus, Detective 

Rushing, a supervising Lieutenant, the U.S. Attorney’s Office and Senior Judge Winfield 

considered the Affidavit and Criminal Complaint and independently found that there was 

probable cause to believe that LeFande committed a crime.  LeFande had full knowledge of these 

findings before he filed this action. 

On July 9, 2010, the U.S. Attorney’s Office filed a Criminal Information against LeFande 

for attempted stalking in violation of 22 D.C. Code §§ 432 and 1803.  Exhibit C.  On September 

10, 2010, the U.S. Attorney’s Office elected not to prosecute the criminal charges against 

LeFande and the case was dismissed without prejudice.  Complaint., ¶ 86; see also Exhibit D at 

1.  

  

                                                 
1  Stalking is now codified in § 22-3131, et seq. of the D.C. Code. 
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D. The Temporary Protection And Consent Orders In The CPO Proceeding 

On June 22, 2010, in her individual capacity, Mische-Hoeges filed a Petition and 

Affidavit for Civil Protection Order (the “Petition”) against LeFande with the D.C. Superior 

Court’s Domestic Violence Unit.  Exhibit E.  The Petition again detailed the threatening emails 

sent by LeFande, that he called her a “filthy whore,” that he sent a pornographic video to 

employees at her new boyfriend’s place of work, that he contacted her boyfriend, and that he 

called Mische-Hoeges from a disguised number.  Id. at 1-2.  This is the same information that 

was previously provided to the Virginia and District of Columbia authorities.   

On June 22, 2010, Magistrate Judge Epps conducted a hearing on Mische-Hoeges’ 

Petition.  Exhibit F.  At this hearing, Mische-Hoeges provided sworn testimony to support the 

allegations in her Petition.  Id. at 3-9.  Based upon this evidence, Judge Epps found that “the 

safety or welfare of [Mische-Hoeges] and/or a family member is endangered by [LeFande] 

within the meaning of D.C. Code 16-1004(b)(1) (2008)” and entered a Temporary Protection 

Order that was valid through July 6, 2010.  Exhibit G; Complaint, ¶ 63. 

On July 6, 2010, Associate Judge Lopez conducted another hearing with respect to the 

Petition.  Exhibit H.  Judge Lopez found that LeFande was properly served with process, but he 

refused to appear.  Id. at 2.  As a result, a bench warrant was issued for his arrest.  Id.; see also 

Exhibit I.  At this hearing, Mische-Hoeges again provided sworn testimony to support the 

allegations in her Petition, including that LeFande had distributed a pornographic video of 

Mische-Hoeges to her new boyfriend’s co-workers and participants at a scientific conference 

where he was speaking.  Exhibit H at 2-8.  Based upon the Petition and this sworn testimony, on 

July 6, 2010, Judge Lopez entered an Ex Parte Civil Protection Order against LeFande and 

expressly found that “there is good cause to believe that [LeFande] committed or threatened an 
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intrafamily offense within the meaning of D.C. Code (Title 16-1001).”  Id. at 7-9; see also 

Exhibit J.  On July 29, 2010, the Ex Parte Civil Protection Order was vacated on the grounds that 

LeFande did not appear at the July 6, 2010 hearing; however, with LeFande’s consent, the 

Temporary Protection Order was extended to August 30, 2010, and then again until September 

20, 2010.  Exhibit K.   

On September 21, 2010, Mische-Hoeges, her counsel, LeFande and Mr. Bradshaw 

executed a Consent Order which resulted in the dismissal of the underlying CPO action before 

the Superior Court.  Exhibit  L.  LeFande entered into the Consent Order to avoid the risks of 

trial.  Id.  In this Consent Order, LeFande agreed, inter alia, that he would not assault, threaten, 

harass, stalk, or contact Mische-Hoeges, that he would stay at least 100 feet away from her, and 

that he would “not copy, distribute, send over email, text or any other internet, social cite any 

photos, or videos of [Mische-Hoeges] alone or with other people including 

[LeFande].  [LeFande] shall remove all photos and videos of [Mische-Hoeges] from any public 

domain.”  Id.  In other words, LeFande expressly agreed to not engage in the very conduct that 

led to his arrest, criminal prosecution, and entry of various protection orders against him.  As a 

result of this Consent Order, the Petition was dismissed without prejudice.  Id.; see also 

Complaint, ¶ 87.    

LeFande admitted that he suggested, negotiated, and agreed to the Consent Order after he 

received legal advice from Mr. Bradshaw (who also executed the Consent Order) and further 

admitted that he worked with both sets of counsel to “craft a resolution.”  Exhibits L & M at 29.  

Significantly, LeFande did not notice an appeal of the entry of the Consent Order or any of the 
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Superior Court’s rulings that predated entry of the Consent Order.2 

E. The Revocation Of LeFande’s Concealed Weapons Permit And The BOLO 
Alert 

 
On June 25, 2010, the Virginia Commonwealth’s Attorney filed a Motion to Suspend 

LeFande’s Concealed Weapons Permit.  Exhibit P.  This motion was supported by a letter 

submitted by the Arlington County Chief of Police.  Id.  This letter provides, inter alia, that there 

was an active stalking warrant against LeFande in the District of Columbia, that LeFande’s own 

psychologist believed he was “unstable and unsafe,” that he should be voluntarily admitted to a 

psychiatric hospital, and that LeFande had posted a statement on his Facebook page “apologizing 

to everyone he disappointed” and stating that he “took his own life.”  Id.  The Arlington Chief of 

Police’s letter also provides that, “[i]t is my opinion, based on these events[,] Matthew LeFande 

is likely to use a weapon unlawfully or negligently to endanger others.”  That same day, the 

Arlington County Circuit Court granted the Commonwealth’s motion and suspended LeFande’s 

concealed weapons permit.  Exhibit Q.  As a result of his Facebook posting, a BOLO 

Endangered Person alert was issued noting that LeFande may be armed and that officers should 

“USE EXTREME CAUTION”.  Exhibit R. 

  

                                                 
2  Even though he suggested, negotiated, helped draft, and voluntarily executed the Consent 
Order, in bad faith and in order to vexatiously multiply the proceedings, LeFande filed two 
motions to vacate the Consent Order.  Both those motions were denied by the Superior Court.  
Exhibit N.  LeFande also filed a motion to reconsider the Superior Court’s ruling on the second 
motion to vacate and an appeal.  At great expense, Mische-Hoeges was forced to file an 
opposition to the motion to reconsider, a motion to dismiss the appeal, and a responsive brief and 
supplemental appendix.  Counsel for Mische-Hoeges served and later filed a Rule 11 motion 
with respect to the second motion to vacate.  On June 28, 2011, the Superior Court denied that 
motion without prejudice “[f]or the time being.”  Exhibit O.  The Superior Court did find that 
LeFande’s “pleadings are indeed wanting,” he “failed to address the binding authorities and 
central reasoning behind the Court’s decisions,” and “[h]e was neither defrauded nor coerced 
into signing the [Consent Order].”  Id. at 1-2.  Mische-Hoeges may re-file her Rule 11 Motion in 
the CPO proceeding after the D.C. Court of Appeals rules on LeFande’s pending baseless appeal.   
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F. The Denial Of LeFande’s Motion To Seal In The Criminal Proceeding 

On September 30, 2010, LeFande filed a Motion to Seal Criminal Record on Grounds of 

Actual Innocence (“Motion to Seal”) with the Superior Court.  Exhibit S.  In this motion, 

LeFande argued, inter alia, that his admitted conduct was constitutionally protected speech, that 

there was no crime of attempted stalking under District of Columbia law, and that there was no 

probable cause for his arrest.  Id. at 3-15.  On March 23, 2011, the Government filed an 

opposition.3    

On July 19, 2011, the Superior Court denied LeFande’s Motion to Seal.  Exhibit U.  In its 

Order, the Superior Court expressly found that attempted stalking is a crime under District of 

Columbia law, LeFande’s admitted conduct was not Constitutionally protected speech, and that 

“the facts presented in this case do give rise to probable cause for the charge of attempted 

stalking . . . .” Id. at 5; see also id. at 1-4, 6-7 (emphasis added).4    

Thus, 2 police officers, the U.S. Attorney’s Office, and 4 Superior Court Judges all 

independently found that LeFande’s admitted conduct provided probable cause that a crime was 

committed against Mische-Hoeges.  Yet, in bad faith and in total disregard of the findings and 

rulings in the Superior Court, LeFande initiated and continued to pursue this action against 

Mische-Hoeges which is premised on a lack of probable cause.   

G. The Internal Affairs Investigation 

To further the harassment of Mische-Hoeges, to have her terminated, and to subject her to 

criminal prosecution, LeFande submitted a complaint with Internal Affairs making the same 

                                                 
3  On February 11, 2011, Mische-Hoeges filed a motion to intervene in the criminal 
proceeding in order to file an opposition to LeFande’s Motion to Seal.  On July 18, 2011, the 
Superior Court denied that motion and Mische-Hoeges was not permitted to appear or file an 
opposition to the Motion to Seal.  Exhibit T.    
 
4  In bad faith, LeFande also has appealed this ruling of the Superior Court. 
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claims he makes in this lawsuit – that Mische-Hoeges had him arrested without probable cause 

and lied and falsified documents about an on the job injury.  As a matter of course, Internal 

Affairs referred the matter to the U.S. Department of Justice for consideration of criminal 

charges.  On May 5, 2011, the U.S. Department of Justice formally declined to prosecute and 

referred the matter back to Internal Affairs for whatever administrative action it deemed 

appropriate.  Exhibit V.  After interviewing LeFande, Mische-Hoeges, Officer Toland, Detective 

Rushing, Officer Rooney (and perhaps others) and considering Mische-Hoeges’ medical records 

and all the other evidence, on September 2, 2011, Internal Affairs determined that there were 

insufficient facts to find Mische-Hoeges engaged in any improper conduct.  Exhibit W.  Thus, 

the U.S. Department of Justice and Internal Affairs thoroughly considered the same allegations 

that LeFande made in this action and also determined that they were without merit.  The truth is 

that LeFande, an officer of the Court, simply fabricated these allegations to continue his vendetta 

against Mische-Hoeges.  

H. Additional Evidence Of LeFande’s Improper Motivation 

Mische-Hoeges attempted to finally end LeFande’s threatening and harassing conduct 

with entry of the Consent Order.  Since entry of the Consent Order, LeFande has filed multiple 

motions to vacate the Consent Order, a motion to reconsider, two appeals, initiated a frivolous 

Internal Affairs investigation, and brought this action all for the improper purposes of harassing 

Mische-Hoeges, running up her attorneys’ fees and costs, and bankrupting her and her parents. 

Additional evidence of LeFande’s improper purpose is found in his own filings and 

correspondence.  On January 5, 2011, LeFande filed a motion with the Superior Court to stay 

enforcement of the Consent Order pending resolution of his appeal in the CPO proceeding.  On 

February 2, 2011, LeFande filed a reply in support of that motion in which he alleged that 
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Mische-Hoeges had engaged in all sorts of graphic sexual activity.  Exhibit X at 2-4.  These 

allegations are salacious and had absolutely nothing to do with the relief LeFande sought from 

the Superior Court, i.e., a stay of enforcement of the Consent Order.  To further the harassment, 

LeFande sent a copy of the reply to Mische-Hoeges’ parents, which is the first time LeFande had 

served them with any filing.  Exhibit Y.  Once undersigned counsel learned of this maneuver, he 

sent an email to LeFande advising him that undersigned counsel also represents Mische-Hoeges’ 

parents and that all future correspondence should be directed to him.  Id.  LeFande responded to 

this email with the following:  “Was there something in the Reply Brief which Carolyn didn’t 

want her parents to see?  After all, they are the ones paying out of pocket for this fiasco.  It 

would seem appropriate that she keep them fully apprised of any developments.”  Id. (emphasis 

added).  LeFande also posted many of his Court filings on the internet so a search of Mische-

Hoeges’ name would reveal his claims about her alleged graphic sexual behavior and alleged 

illegal conduct. 

 LeFande’s filings and correspondence make clear that he acted for the improper purpose 

of harassing Mische-Hoeges, running up her legal fees and costs, and bankrupting her and her 

parents.  Put simply, LeFande’s factual and legal arguments were frivolous, unreasonable, and 

without foundation and Mische-Hoeges and her parents should not have to pay for LeFande’s 

bad faith.  

III. ARGUMENT 

A. Legal Standards 

The standard for awarding attorneys’ fees and costs to a prevailing party in civil rights 

litigation set forth in 42 U.S.C. § 1988 applies in the context of a § 1983 action.  Savoy v. 

District of Columbia, Civil Action No. 94-731 (RMU), 1997 WL 122928, *2 (D.D.C. 1997).  
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Section 1988 provides that “prevailing parties” may recover reasonable attorneys’ fees and costs.  

Id.  A district court should award such fees to a prevailing defendant when it finds “that the 

plaintiff’s action was frivolous, unreasonable, or without foundation, even though not brought in 

subjective bad faith.”  Christiansburg Garment Co. v. EEOC, 434 U.S. 412, 421 (1978).  An 

additional consideration is whether “the plaintiff continued to litigate after” he became aware 

that his case was without foundation.  Id. at 422.  A finding of bad faith is not a prerequisite to 

awarding fees to a prevailing defendant, but “if a plaintiff is found to have brought or continued 

such a claim in bad faith, there will be an even stronger basis for charging him with the 

attorneys’ fees incurred by the defense.”  Id.  

To determine if a case was frivolous, the Court asks “whether the case was so lacking in 

merit that it was groundless.”  Savoy, 1997 WL 122928, at *2 (citations omitted).  Awards to 

prevailing defendants are intended to deter plaintiffs from bringing frivolous lawsuits.  

Christiansburg Garment Co., 434 U.S. at 420.  The factors courts consider when determining 

whether a prevailing defendant is entitled to an award of attorneys’ fees include: (1) whether the 

plaintiff established a prima facie case; (2) the defendant offered to settle; (3) the district court 

dismissed the case or held a full-blown trial; (4) the issues raised by the plaintiff are ones of first 

impression; and (5) the controversy is sufficiently based upon a real threat of injury to the 

plaintiff.  Id. at *8 n.5 (citation omitted).  These factors do not constitute a separate test apart 

from the Christiansburg analysis.  Rather, they are meant only to be instructive in applying the 

Christiansburg analysis.  Id. 

B. LeFande’s Factual And Legal Theories Were Frivolous, Unreasonable, 
Without Foundation And Were Brought For Improper Purposes 
 

On November 1, 2010, LeFande brought this action against Mische-Hoeges alleging 

causes of action for violations of 42 U.S.C. § 1983, malicious prosecution, abuse of process, 
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false arrest/false imprisonment, defamation, and intentional infliction of emotional 

distress.  Complaint, ¶¶ 88-131.  LeFande’s claims were premised on his knowingly false 

theories that: (1) Mische-Hoeges was acting under color of State law when she reported his 

stalking (id. at Introductory paragraph & ¶¶ 5, 12, 90); (2) there was no probable cause for his 

arrest (id. at  ¶¶ 36, 62, 70, 91, 97, 101, 108, 111, 115, 119, 121, 126, 127); and (3) Mische-

Hoeges reported his stalking because she was allegedly afraid that LeFande would report her to 

Internal Affairs for allegedly fabricating an on the job injury.   Id. at ¶¶ 17-25, 27, 104, 112, 116.    

These factual and legal contentions were frivolous, unreasonable, and without foundation and 

were brought for the improper purposes of harassing Mische-Hoeges and financially ruining her 

and her parents.     

First, as the Court correctly ruled, Mische-Hoeges could not have been acting under color 

of State law when she simply reported LeFande’s stalking.  Since LeFande purports to specialize 

in civil rights and §1983 law, he knew this to be the case but prosecuted this action anyway.   

Even if he did not know the governing law, he had a duty to research if before he filed and 

prosecuted this action.  In her Motion to Dismiss (at 2-5, 7-11) and supporting Reply 

Memorandum (at 3-6), Mische-Hoeges cited numerous Supreme Court, D.C. Circuit, and other 

district and Circuit authority that demonstrated that LeFande’s color of State law argument was 

frivolous, unreasonable, and without foundation.  Had LeFande considered the governing law, he 

could not have brought this action in good faith.      

Second, a Metropolitan Police Department Detective, a supervising Lieutenant, the U.S. 

Attorney’s Office, and 4 Judges of the Superior Court all independently found there was 

probable cause.  There is not a single finding to the contrary by the District of Columbia courts 

and LeFande has never denied that he engaged in the very conduct that led to his criminal arrest 
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and prosecution and entry of various protection orders against him.  In bad faith, LeFande simply 

ignored these Court rulings and instead contended that the Metropolitan Police Department was 

corrupt, the U.S. Attorneys’ Office and Internal Affairs were not willing to do their job and have 

been co-opted by Mische-Hoeges, and all 4 Judges of the Superior Court were incompetent and 

wrong.  These allegations are specious.5 

In this case, LeFande has spilled much ink attempting to again explain why his admitted 

conduct was Constitutionally protected speech and that there was no probable cause for his 

arrest.  These recycled arguments have been heard, thoroughly considered, and repeatedly 

rejected by the Superior Court.  Most recently, on July 19, 2011, the Superior Court addressed 

each of these arguments and found that they were without merit.  Specifically, in its July 19, 

2011 Order, the Superior Court expressly found that attempted stalking is a crime under District 

of Columbia law, LeFande’s admitted conduct was not Constitutionally protected speech, and 

that “the facts presented in this case do give rise to probable cause for the charge of attempted 

stalking . . . .” Exhibit U at 5; see also id. at 1-4, 6-7 (emphasis added).   This ruling followed 

multiple prior rulings from the Superior Court that there was probable cause.   

Had LeFande conducted the required research, he would have known that this Court was 

required to give full faith and credit to the Superior Court’s rulings that probable cause existed 

for LeFande’s arrest and criminal prosecution.  See Barnhardt v. District of Columbia, 723 F. 

Supp. 2d 197, 207 (D.D.C. 2010) (issue preclusion “applies to civil rights actions under § 1983 

… and a finding in a criminal proceeding may bar a party from relitigating the same issue in a 

subsequent civil action.”); Otherson v. Dep't of Justice, 711 F.2d 267, 271 (D.C. Cir. 1983) 

                                                 
5  LeFande’s repeated, personal attacks on these Judges and other officers of the Court are 
outrageous. 
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(“[c]ourts have often held that issues determined in connection with a criminal conviction may 

be taken as preclusively established in later civil trials”) (citations omitted). The full faith and 

credit statute, 28 U.S.C. § 1738, requires federal courts to give the same preclusive effect to State 

court judgments – both as to claims and issues previously adjudicated – as would be given in the 

State court system in which the federal court sits.  Kyricopoulos v. Orleans, 967 F.2d 14, 16 (1st 

Cir. 1992) (appeals court affirmed the district court's grant of summary judgment and dismissal 

of appellant's § 1983 action because the issue of probable cause had been previously litigated in 

appellant's criminal trial and the doctrine of collateral estoppel precluded the issue from being 

litigated again); Hinchman v. Moore, 312 F.3d 198 (6th Cir. 2002) (“[a] finding in a prior 

criminal proceeding may estop an individual from relitigating the same issue in a subsequent 

civil action…. A federal court must give to a state-court judgment the same preclusive effect as 

would be given that judgment under the law of the state in which the judgment was rendered.”); 

Ester v. Bonar, 1999 U.S. App. 10895 (7th Cir. 1999) (“[t]he district court also correctly held that 

because Ester litigated in state court the issue of probable cause to arrest him, collateral estoppel 

bars any further consideration of that issue.”).6   

Yet, in bad faith and in total disregard of the findings and rulings of the Superior Court, 

LeFande prosecuted this action against Mische-Hoeges which is entirely premised on a lack of 

                                                 
6  There is an exception to the usual preclusive effect of a State court probable cause 
determination where there is evidence of a police officer supplying false information in order to 
establish probable cause.  See Barnhardt, 723 F. Supp. 2d at 210; Hinchman, 312 F.3d at 
203.  But, such an exception is not applicable here.  Although LeFande made the unsubstantiated 
claim that Mische-Hoeges falsified a police report, he quite notably failed to provide a single 
example of any false statement Mische-Hoeges purportedly made to the police.    To the 
contrary, LeFande has never denied that he engaged in the very conduct that Mische-Hoeges 
reported to the police.  Rather, his position is that such acts were insufficient to form the basis for 
his stalking arrest which has been repeatedly rejected by the Superior Court.  Thus, unlike in 
Barnhardt and Hinchman, there was no allegation that the Superior Court’s findings of probable 
cause were based on fraudulent statements, i.e., there was no attack on the integrity of the 
evidence upon which the probable cause determinations were made. 
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probable cause.  After repeatedly making and losing the same arguments, any reasonable 

attorney would have recognized that the record supports a finding that probable cause existed for 

LeFande’s arrest and, therefore, there was no factual or legal basis for any of his § 1983 or State 

law claims.7  LeFande’s arguments to the contrary were frivolous, unreasonable, and without 

foundation.  

Third, at LeFande’s request, Internal Affairs thoroughly investigated LeFande’s claim 

that Mische-Hoeges  had him arrested without probable cause and lied and falsified documents 

about an on the job injury.  After interviewing LeFande, Mische-Hoeges, Officer Toland, 

Detective Rushing, Officer Rooney (and perhaps others) and considering Mische-Hoeges’ 

medical records and all the other evidence, on September 2, 2011, Internal Affairs determined 

that there were insufficient facts to find Mische-Hoeges engaged in any improper conduct and 

the Department of Justice declined to prosecute her.   The reason for that was simple – LeFande 

                                                 
7  With respect to the defamation claim, in his Complaint LeFande also falsely alleged that 
Mische-Hoeges defamed him by reporting to the City of Alexandria, Arlington County, and the 
District of Columbia Metropolitan Police Departments that he was “dangerous,” which he claims 
is false.   Complaint, ¶¶ 122-23.  As set forth in Mische-Hoeges’ Motion to Dismiss (at 2-5, 14-
16) and supporting Reply Memorandum (at 7-9), the fact that Detective Rushing, a supervising 
Lieutenant, and 4 Judges of the Superior Court all found there was probable cause for LeFande’s 
arrest and that various protection orders were entered against him demonstrates that LeFande 
was dangerous.  Indeed, the Arlington County Chief of Police believed that LeFande was likely 
to use a weapon to endanger others and even his own psychologist stated that he was “unstable 
and unsafe” and should be admitted to a psychiatric hospital.  In addition, LeFande’s concealed 
weapons permit would not have been suspended and the BOLO Endangered Person alert (noting 
that LeFande may be armed and that officers should “USE EXTREME CAUTION”) would not 
have been issued if LeFande were not dangerous.  Thus, Mische-Hoeges’ alleged statement that 
LeFande was dangerous was not only substantially true, but demonstrably true and, as such, 
LeFande’s defamation claim also had no factual or legal basis.  It also is the case that, as a matter 
of law, Mische-Hoeges’ alleged claim that LeFande was dangerous cannot form the basis for a 
defamation claim because it is subject to a qualified privilege and is a non-actionable opinion.  
See Reply Memorandum in support of Motion to Dismiss at 8-9.  Mische-Hoeges’ Motion to 
Dismiss (at 12-17) and supporting Reply Memorandum (at 6-9) provide additional reasons why 
LeFande’s State law claims were frivolous, unreasonable, and without foundation. 
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simply fabricated these allegations as a pretext for bringing this lawsuit.    

C. Application Of The Christiansburg Factors Dictates That An Award Of 
Attorneys’ Fees And Costs Is Appropriate 

 
Application of the Christiansburg factors dictates that an award of attorneys’ fees and 

costs to Mische-Hoeges is more than warranted in this case.  First, LeFande failed to establish a 

prima facie case.  Second, the claims were so frivolous that Mische-Hoeges did not make any 

settlement offer and LeFande’s offers of settlement were patently absurd.  Third, this Court 

dismissed the § 1983 claims in response to Mische-Hoeges’ Rule 12(b)(6) Motion to Dismiss.  

Fourth, the issues raised by LeFande were not ones of first impression, nor has LeFande set forth 

a reasonable basis for an extension or modification of existing law.  To the contrary, as set forth 

above, the legal standards were quite clear – LeFande simply chose to ignore them.  Finally, the 

allegations were not based on any real threat of injury to LeFande.  Rather, LeFande’s entire case 

was simply made up to continue his harassment of Mische-Hoeges.    

The nature of LeFande’s claims is similar to those used as the basis for awarding 

attorneys’ fees and costs to prevailing defendants in numerous other cases.  See N.E. v. Hedges, 

391 F.3d 832 (6th Cir. 2004) (affirming award of attorneys’ fees to a prevailing defendant in a 

substantive due process case brought by an attorney, representing himself pro se, against the 

mother of his child born out of wedlock and her husband because the action was so lacking in 

foundation that it had no chance of success); DeLeon v. City of Haltom, 113 F. App'x 577, 578 

(5th Cir. 2004) (unpublished) (upholding a fee award to the defendant Judge because the Judge's 

“judicial immunity was clear on the facts alleged” and the plaintiff “fail[ed] to set forth a 

reasonable basis for an extension or modification of immunity law”); Myers v. City of West 

Monroe, 211 F.3d 289, 293 (5th Cir. 2000) (upholding an award of attorneys' fees in an illegal 

search-and-seizure case under § 1983 where the plaintiff offered no evidence that the defendant 
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violated the plaintiff's rights and the claims were dismissed during trial); Morse v. North Coast 

Opportunities, Inc., 118 F.3d 1338, 1343 (9th Cir. 1997) (upholding an award of attorneys' fees 

against a teacher's aide who sued a Head Start parents' council under § 1983 because the claim 

was “completely barred by the terms of the statute”); Broyles v. Texas, CIV.A.H-08-02320, 2009 

WL 2215781, *5 (S.D. Tex. July 23, 2009) aff'd, 381 F. App'x 370 (5th Cir. 2010) (awarding 

attorney’s fees to prevailing defendant where property owners’ claims of violation of due process 

were frivolous); Butler v. Rapides Foundation, 365 F. Supp. 2d 787, 793-94 (W.D. La. 2005) 

(concluding that a fee award was appropriate because the plaintiff failed to state a prima facie 

case for his § 1983 claim); Strain v. Kaufman County Dist. Attorney's Office, 23 F. Supp. 2d 698, 

700 (N.D. Tex. 1998) (awarding fees because the plaintiffs failed to show any basis for their § 

1983 claims that “they were victimized by a wide-ranging conspiracy consisting of state and 

county agencies and various state actors”); Bond v. Keck, 629 F. Supp. 225, 227 (E.D. Mo. 1986) 

(in granting award of attorneys’ fees to a prevailing defendant in a § 1983 action, the district 

court noted that: “[t]he entire public inevitably suffers when a vindictive plaintiff squanders 

limited judicial resources by prosecuting frivolous lawsuits.”); Spence v. Eastern Airlines, Inc., 

547 F. Supp. 204, 205 (S.D.N.Y. 1982) (awarding defendant attorneys’ fees pursuant to § 1988 

where the “action was not only groundless but harassing.”).   

Like the plaintiffs in the above cases, LeFande utterly failed to provide a factual or legal 

basis for any of his claims and they were brought solely to continue the harassment of Mische-

Hoeges.  Moreover, LeFande’s defiance of the Superior Court’s rulings warrants the imposition 

of attorneys’ fees and costs.   See, e.g.,  Eastway Const. Corp. v. City of New York, 762 F.2d 243, 

252 (2d Cir. 1985) (concluding that plaintiff’s § 1983 action was “unreasonable and groundless, 

if not frivolous” and awarding attorneys’ fees to defendant where plaintiff could not point to a 
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deprivation of a single right conferred by federal law or the United States Constitution, yet it 

continued to litigate and finding it particularly noteworthy that plaintiff had already 

unsuccessfully challenged the city’s policy in the State courts); Carrion v. Yeshiva University, 

535 F.2d 722, 728 (2d Cir. 1976) (upholding award of attorneys’ fees to successful defendant in 

Title VII action where plaintiff had brought similar claims in State proceeding and had lost). 

D. Mische-Hoeges Also Is Entitled To Recover Her Attorneys’ Fees And Costs 
For The State Law Claims That All Were Closely Related To The § 1983 
Claims 

 
Mische-Hoeges should be awarded not only the portion of attorneys’ fees and costs 

incurred defending LeFande’s meritless § 1983 claims, but also her fees and costs for defending 

against the closely-related State law claims.  In addition to asserting violations of § 1983, 

LeFande also brought State law claims for malicious prosecution, abuse of process, false 

arrest/imprisonment, defamation, and intentional infliction of emotional distress.  These claims 

concerned the identical conduct as the alleged civil rights violations and all were predicated on 

the exact same facts and a lack of probable cause. The claims were inextricably intertwined with 

the § 1983 claims so as to make an award of attorneys’ fees and costs defending against these 

claims appropriate as well.  See Strain, 23 F. Supp. 2d at 703 (where malicious prosecution and 

RICO allegations were so intertwined with civil rights claims, it would not be reasonable to 

reduce defendant’s fee request).  Indeed, in his Complaint, LeFande admits that his State law 

claims “are so related to the Federal law claims that they form part of the same case and 

controversy.”  Complaint, ¶ 9; see also id. at ¶ 8.8    

                                                 
8  Mische-Hoeges notes that the United States Supreme Court very recently addressed an 
award of attorneys’ fees to a prevailing defendant in a § 1983 case.  In Fox v. Vice, 131 S. Ct. 
2205, 180 L. Ed. 2d 45 (2011), the plaintiff filed suit in State court asserting State-law claims, 
including defamation, as well as federal civil rights claims under § 1983.  Defendant Vice 
removed the case to the district court based on the § 1983 claims.  Thereafter, he was awarded 
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E. Mische-Hoeges Attorneys’ Fees And Costs Are Reasonable 

Federal Rule of Civil Procedure 54(d) requires that a party seeking attorney's fees and 

related non-taxable expenses file a motion with the Court.  Fed. R. Civ. P. 54(d)(2)(A). The 

motion "must specify the judgment and the statute, rule, or other grounds entitling the movant to 

the award." Fed. R. Civ. P. 54(d)(2)(B)(ii).  It also must state the amount sought in attorney's 

fees, or provide a fair estimate of such amount.  Fed. R. Civ. P. 54(d)(2)(B)(iii); see also Baker v. 

D.C. Public Schools, 2011 U.S. Dist. LEXIS 112335, *4 (D.D.C. 2011) (citing Herbin v. District 

of Columbia, 2006 WL 890673, at *2 (D.D.C. 2006)).  The Court should determine whether the 

attorney's fees sought are reasonable. Id. at *4-5. "The most useful starting point for determining 

the amount of a reasonable fee is the number of hours reasonably expended on the litigation 

multiplied by a reasonable hourly rate."  Id. at *5 (quoting Hensley v. Eckerhart, 461 U.S. 424, 

433 (1983); see also Smith v. District of Columbia, 466 F. Supp. 2d 151 (D.D.C. 2006).  An 

attorney's hourly rate for actions in the District of Columbia is typically considered reasonable if 

it conforms to the Laffey Matrix or Updated Laffey Matrix, charts of hourly rates based upon 

                                                                                                                                                             
summary judgment on the federal claims and the district court remanded the State law claims to 
the State court.  Id., 131 S. Ct. at 2211, 180 L. Ed. 2d at 52.  Defendant Vice then requested 
attorneys’ fees pursuant to § 1988.  Id.  Defendant Vice submitted billing records in support of 
his fee application without differentiating between the time spent on the dismissed federal claims 
and the State claims, which had been remanded.  The district court, finding that the federal 
claims were frivolous, awarded Defendant Vice attorneys’ fees for all work his attorneys 
performed in the federal action, despite finding that the State-law allegations were not 
frivolous.  The Fifth Circuit affirmed.  The Supreme Court reversed, holding that while the 
district court could grant reasonable fees to Defendant Vice, Defendant Vice was not entitled to 
fees arising from the non-frivolous State law claims.  Id., 131 S. Ct. at 2218, 180 L. Ed. 2d at 58-
59.  Fox can be distinguished from the instant action because unlike the State-law claims at issue 
in Fox, Mische-Hoeges has demonstrated in her Motion to Dismiss, Motion for Sanctions and 
herein that LeFande’s State law claims are based on the exact same factual predicate as his 
federal claims and they are in fact frivolous.  As LeFande and Mische-Hoeges both have 
expressly requested, the Court should exercise supplemental jurisdiction over LeFande’s State 
law claims and dismiss them with prejudice as baseless. 
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attorneys' respective years of experience.  Id. at *5, 19-24; see also Smith, 466 F. Supp. 2d at 

155-56; McDowell v. District of Columbia, 2001 U.S. Dist. LEXIS 8114, *8-11 (D.D.C. 2001); 

Salazar v. District of Columbia, 123 F. Supp. 2d 8, 13-16 (D.D.C. 2000). 

The movant bears the burden of demonstrating that the number of hours that its counsel 

has spent on a particular task is reasonable. Baker v. D.C. Public Schools, 2011 U.S. Dist. LEXIS 

112335, *6 (citing Holbrook v. District of Columbia, 305 F. Supp. 2d 41, 45 (D.D.C. 2004)). The 

movant may satisfy this burden by submitting an invoice that is sufficiently detailed in order to 

permit the Court to make an independent determination of whether the hours claimed are 

justified.  Id. (citations omitted). Once the movant has provided the Court with such information, 

a presumption arises that the number of hours billed is reasonable and the burden shifts to the 

opposing party to rebut the movant’s showing of reasonable hours. Id. (citing Herbin, 2006 WL 

890673, at *5). 

The attorneys’ fees and costs incurred in defending against LeFande’s claims are more 

than reasonable under the circumstances of this case.  First, there is no question that Mische-

Hoeges is the prevailing party under § 1983.  Second, the Affidavit of Stephen Lybrook Neal, Jr., 

Esq. (“Neal Affidavit”) and attached detailed invoices and other Exhibits address the experience 

of Mische-Hoeges’ counsel, describe the work that needed to be performed and the amount of 

time spent on each task, provide evidence as to the reasonableness of the rates charged, and 

identify the exact amount of attorneys’ fees and costs requested.  Neal Affidavit, ¶¶ 1-23, 

Exhibits A-C.  Finally, as set forth in the Neal Affidavit, Mische-Hoeges’s counsel provided a 

reduced rate, wrote-off time, and provided needed services at no charge.  Id. at ¶¶ 15, 17-20.  If 

the Court awards attorneys’ fees in this matter, LeFande will enjoy the benefit of these 

reductions and DiMuro’s reasonableness.   
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Mische-Hoeges’ request for attorneys’ fees and costs in the amount of $70,636.79 is 

reasonable and should be granted in its entirety.     

IV. CONCLUSION 

For the reasons set forth above and in Mische-Hoeges’ Motion to Dismiss and supporting 

Reply Memorandum, Mische-Hoeges respectfully requests that the Honorable Court grant this 

Motion and award Mische-Hoeges $70,636.79 in attorneys’ fees and costs. 

DATED:  October 27, 2011   Respectfully Submitted, 
 
       CAROLYN ANNE MISCHE-HOEGES 
       By Counsel 
          
                                        /s/                              
       Bernard J. DiMuro, Esq. (D.C. Bar No. 393020) 
       Jonathan R. Mook, Esq.  (D.C. Bar No. 929406) 
       Stephen L. Neal, Jr., Esq. (D.C. Bar No. 441405) 
       DIMUROGINSBERG, PC 
       908 King Street, Suite 200 
       Alexandria, VA 22314 
       Phone: (703) 684-4333 
       Fax: (703) 548-3181 

 E-Mails: bdimuro@dimuro.com;  
 jmook@dimuro.com; sneal@dimuro.com. 

 
       Counsel for Carolyn Anne Mische-Hoeges 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on this 27th day of October, 2011, I emailed and electronically filed 
the foregoing with the Clerk of Court using the CM/ECF system, which will send a notification 
of such filing (NEF) to the following counsel of record: 

 
Horace L. Bradshaw, Esq. 
1644 6th Street, N.W. 
Washington, D.C. 20001 
Phone: (202) 737-8774 
Fax: (202) 772-0880 
E-mail: hlbrad1@aol.com  

 
Counsel for Matthew A. LeFande 
 
 

                                  /s/                           
Stephen L. Neal, Jr. 
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