
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
UNITED STATES OF AMERICA, ) 
   )  
                                       Plaintiff,    ) 
   ) 
                        v.                                             )   Case No. 1:04-cv-00798-PLF        
                                                           )      
ALL ASSETS HELD AT BANK JULIUS ) 
Baer & Company, Ltd., Guernsey   )      
Branch, account number 121128, in the  ) 
name of Pavlo Lazarenko, et al.  )   
      ) 
                                     Defendants In Rem   ) 
      ) 
LIQUIDATORS OF EUROFED BANK ) 
Limited (in Liquidation),   ) 
      ) 
                                       Claimant.                ) 
 
 

PLAINTIFF UNITED STATES OF AMERICA’S OBJECTIONS TO MEMORANDUM 
OPINION AND ORDER OF MAGISTRATE COURT DATED SEPTEMBER 20, 2011 

AND MINUTE ORDER DATED SEPTEMBER 28, 2011 
 

 Plaintiff, United States of America, by and through its undersigned counsel, and pursuant 

to Rule 72(a) of the Federal Rules of Civil Procedure, hereby submits these objections to the 

Memorandum Opinion and Order issued by Magistrate Judge Deborah A. Robinson on 

September 20, 2011 (“September 20, 2011, Order”) and the Magistrate Court’s subsequent 

September 28, 2011, Order denying Plaintiff’s application for a stay pending adjudication of 

Plaintiff’s motion to strike the claim of putative claimant Liquidators of Eurofed Bank.  The 

Magistrate Court erred by directing Plaintiff to provide further interrogatory responses without 

adequately considering the extent of Plaintiff’s responses to the interrogatories, the extraordinary 

overbreadth and burdensomeness of the compelled interrogatories, the interrogatories’ 
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unwarranted intrusion into confidential communications between governments and attorney 

work product, and the need for prior adjudication of Plaintiff’s pending dispositive motion 

against the Liquidators.  Accordingly, and as set forth below, this Court should (1) vacate the 

September 20, 2011, Order compelling broad discovery, (2) vacate the September 28, 2011, 

Minute Order, and (3) enter a stay of enforcement of the September 20, 2011, Order until 

adjudication of Plaintiff’s pending dispositive motion against Liquidators and until briefing is 

complete and Plaintiff can be heard on its Objections to the September 20, 2011, Order. 

  
SUMMARY OF GROUNDS FOR OBJECTIONS 

 
 On September 20, 2011, the Magistrate Court issued a Memorandum Opinion and Order 

compelling responses to Liquidators’ Interrogatories Nos. 3 through 6, and 9 through 11, by 

October 4, 2011. (Memorandum Opinion and Order, DN 253).  This Order directed Plaintiff to 

produce in two weeks broad-based discovery as to communications with foreign governments 

that occurred over the course of an international investigation and litigation spanning twelve 

years, without regard to relevance of such communications, the extraordinary burden of the 

search and review for the communications, and without consideration of the significant intrusion 

into attorney communications between governments and attorney work product.  In addition, the 

September 20, 2011, Order failed to acknowledge the extensive responses Plaintiff did provide 

regarding the factual basis for its action, relying on the conclusory statements of Liquidators 

without adequate review of the information provided.   

 Specifically, the Magistrate Court erred in directing Plaintiff further to respond to 

Interrogatory Nos. 3 through 5, which directed Plaintiff to identify all information sought or 

obtained via mutual legal assistance request to another country, all information sought or 

obtained by means other than a mutual legal assistance request from any foreign country, and all 
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communications with the Office of National Drug Control Policy and Money Laundering of 

Antigua.  The September 20, 2011, Order failed to limit the scope of Liquidators’ overbroad 

discovery and ordered further responses concerning defendant assets to which the Liquidators’ 

have never asserted an interest.  The Order further ignored valid privilege objections to the 

disclosure of communications between governments and government attorneys, as well as 

information prepared by the government in anticipation of litigation.  Moreover, the Magistrate 

Court’s decision to direct disclosure of these communications within fourteen days reveals its 

failure to consider the extreme breadth and burden of Liquidators’ fishing expedition into 

government communications and the impracticality of being able to identify, much less describe, 

any communication during the course of twelve years of investigation and litigation by numerous 

government attorneys and law enforcement personnel.     

 Similar errors were made with respect to rulings involving Interrogatories 9 through 11, 

which seek detailed tracing and financial analysis, including analysis not yet completed.  The 

September 20, 2011, Order fails to recognize the detailed information already provided, 

accepting Liquidators’ false assertion that Plaintiff merely pointed to a copious trial record from 

the criminal proceedings against Lazarenko.  In fact, Plaintiff provided significant detail in its 

responses to these interrogatories and provided demonstrative financial tracing charts from the 

criminal trial that not only explained the complex web of international money laundering and 

criminal transactions, but also provided detailed identification of precise records in the criminal 

record that evidence those transactions.  The September 20, 2011, Order failed to consider these 

extensive discovery responses, the valid objections regarding relevance, and the overbreadth, and 

burdensomeness of further responding to these interrogatories.  The Order also failed to 
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acknowledge that Liquidators’ broad discovery requests sought information concerning assets to 

which they have not asserted an interest.1

 In addition, the Magistrate Court abused its discretion on September 28, 2011, in denying 

a stay where such denial was contrary to prior rulings of this Court, was inconsistent with 

procedures set forth under Rule G of the Supplemental Rules for Admiralty and Maritime 

Claims, failed to reasonably address Plaintiff’s objections as to burden concerning the scope of 

discovery requested, and required Plaintiff to supplement its interrogatory responses prior to the 

expiration of the period for objection to the Magistrate Court’s order authorized by Fed. R. Civ. 

P. 72 and Local Rule 72.2.  The denial of Plaintiff’s request for a stay of enforcement of the 

September 20, 2011, Order, pending adjudication of Plaintiff’s dispositive motion is particularly 

inappropriate here, where the Antiguan Court found and the Liquidators themselves have 

admitted that the Liquidators have no stake in the outcome of this litigation – and, thus lack the 

requisite Article III standing to challenge the government’s forfeiture action. 

   

 Accordingly, this Court should vacate the September 20, 2011, Order, and, immediately 

enter a stay of execution of that order while it considers the present Objections and until the 

adjudication of the pending motion to strike.   

FACTUAL BACKGROUND 

In this action, the United States seeks forfeiture of more than $250 million in property 

traceable to corruption and money laundering involving former Ukrainian Prime Minister Pavel 

Lazarenko, who was convicted and sentenced in the U.S. District Court for the Northern District 
                                                 
1   The September 20, 2011, Order also erroneously found that Plaintiff failed to respond adequately to Interrogatory 
6, which asked whether the specific properties subject to forfeiture in this action were included in paragraph 44 of  
the Indictment of Pavel Lazarenko.  Plaintiff answered that the properties were not listed in the paragraph, because 
they are not.  The Magistrate Court concluded that this was a contention interrogatory despite no language in the 
interrogatory stating that it asks about Plaintiff’s contentions.  Without waiving its objections, Plaintiff has provided 
a further response to Liquidators in response to the Court’s Order stating that the defendant properties in this action 
are not included in paragraph 44 and that, to the extent that the interrogatory is a contention interrogatory, the United 
States also does not contend that they are included in that paragraph. 
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of California to nine years of imprisonment for violations of U.S. money laundering laws.  In the 

course of his criminal activities, Lazarenko and his associate, Peter Kiritchenko, purchased a 

controlling interest in Eurofed Bank, an off-shore bank in Antigua, for the purpose of further 

laundering their criminal proceeds.   Among the properties sought for forfeiture in this action are 

all funds formerly held for the benefit of Lazarenko at Eurofed, including approximately $85.5 

million in deposits, all funds formerly on deposit for his criminal associate Alexandre Milchenko 

(including approximately $1.6 million), and assets of their criminal bank held in correspondent 

accounts in Lithuania and Switzerland.   

Pending before this Court are Plaintiff’s Motion to Adjudicate Contempt against the 

Liquidators, (DN 240), and Plaintiff’s United States’ Motion to Strike Liquidators’ Claim or, in 

the Alternative, to Compel Complete Responses to Special Interrogatories.  (DN 244).  As set 

forth in more detail in those motions and Plaintiff’s reply memoranda, Liquidators have admitted 

that they do not have an interest in the outcome of this litigation.  They also contend that this 

Court lacks jurisdiction over them, notwithstanding their voluntary intervention in this action.. 

A. Liquidators’ Interrogatories to Plaintiff 

 The interrogatories propounded by Liquidators to Plaintiff and subject to the Liquidators’ 

Motion to Compel are as follows: 

 INTERROGATORY NO.3: 
 
State the dates of each request made by the United States to any nation pursuant to a Mutual 
Legal Assistance Treaty ("MLAT") concerning the accounts and assets identified in the 
Complaint that you seek to forfeit in rem or the facts that support your forfeiture action; and for 
each such MLAT request, state the information sought and obtained from the foreign nation. 
 
 INTERROGATORY NO.4: 
 
If the United States has sought or obtained information from a foreign nation through any means 
other than an MLAT concerning the accounts and assets identified in the Complaint that 
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you seek to forfeit in rem or the facts that support your forfeiture action, state the information 
sought or obtained. 
 
 INTERROGATORY NO.5: 
 
Identify all communications between the United States and the Antiguan Office of Drug and 
Money Laundering Control Policy ("ONDCP") regarding Lazarenko, Eurofed and/or the 
assets and accounts identified in the Complaint that you seek to forfeit in rem. 
 
 INTERROGATORY NO.6: 
  
State whether the accounts and assets identified in the Complaint that you seek to forfeit in rem 
were included in paragraph 44 of the Second Superseding Indictment against Pavel Lazarenko 
returned in the Northern District of California and, if not, why not. 
 
 INTERROGATORY NO. 9: 
  
For each account or asset identified in the Complaint that you seek for forfeit [sic] in rem, state 
(a) the percentage you claim was owned or deposited by Lazarenko; (b) the percentage that 
was owned or deposited by Milchenko; (c) the percentage that was owned or deposited by other 
individuals; (d) the origin of the funds before they were deposited into a Eurofed account; and (e) 
the alleged criminal scheme from which the funds were derived. 
 
 INTERROGATORY NO. 10: 
 
State (a) the percentage of funds of Eurofed that you contend were deposited by Lazarenko; (b) 
the percentage of funds of Eurofed that you contend were deposited by Milchenko; (c) the 
percentage of funds of Eurofed Bank that you contend were deposited by 
someone other than Lazarenko or Milchenko; (d) the origins of the funds before they were 
deposited into Eurofed; and (e) the alleged criminal scheme from which the funds were derived. 
 
 INTERROGATORY NO. 11: 
 
For each person identified in response to Interrogatory Nos. 9(c) and 10(c), identify the person 
and their connection, if any, to any crime alleged to support your forfeiture in rem. 
 

B. Procedural History 

 On September 20, 2011, The Magistrate Court issued an Opinion and Order, granting 

putative claimant Liquidators’ motion compelling supplemental responses to Interrogatory Nos. 

3-5, part “1” of Interrogatory No. 6, and the entirety of Interrogatory Nos. 9 through 11.  (DN 
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253 at p. 13).  Plaintiff was ordered to provide supplemental responses by October 4, 2011, prior 

to the expiration of the period for filing objections to the order.  (DN 253 at p. 13).   

 In its decision ordering supplementation to Interrogatory Nos. 3 through 5, the Magistrate 

Court focused heavily on putative claimant Liquidators’ misrepresentation that Plaintiff failed to 

provide it with information from foreign governments and that it was provided evasive 

references to a several month trial record.  DN 253 at p. 9.  The Magistrate Court also briefly 

discussed the applicability of the work product privilege to such requests and found such 

privilege to be inapplicable under the circumstances.  DN 253 at pp. 10-11.  Plaintiff’s other 

significant objections regarding burdensomeness, relevance, and overbreadth were not addressed.  

 As for Interrogatory No. 6, Magistrate Robinson found Plaintiff’s response that the 

defendant in rem properties now subject to forfeiture were not “listed” in the second superseding 

indictment rather than “included” to be “evasive.” DN 253 at p. 12.  In its decision compelling 

supplemental responses to Interrogatories 9 through 11, the magistrate found all stated objections 

to those requests lacked merit by relying substantially on the Liquidators’ erroneous assertion 

that they were referred to a voluminous trial record rather than given responsive information to 

their requests.  DN 253 at pp. 8-9.        

 On September 27, 2011, Plaintiff filed a motion to stay enforcement of the magistrate’s 

September 20, 2011, Order  (DN 257).  In its motion and supporting memorandum, Plaintiff 

asserted that a stay was necessary in light of the pending dispositive motion before this Court 

concerning the threshold issue of the Liquidators’ standing and that if such motion was granted 

the Liquidators’ motion to compel and pending discovery orders would be rendered moot. DN 

257 and 257-1.  After argument on the motion during the September 28, 2011, status conference, 
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Magistrate Deborah Robinson entered a minute order denying Plaintiff’s Motion to Stay Pending 

the Resolution of a Dispositive Motion.   

 In response to the Magistrate Court’s Orders, Plaintiff sought information from relevant 

offices within the Department of Justice, Federal Bureau of Investigation, and others.  Although 

its investigation of communications and the merits of the case is not complete, Plaintiff provided 

supplemental responses to Plaintiff while also preserving its objections and right to assert submit 

these objections to the Magistrate Court’s September 20 and 28 rulings.  Because of the breadth 

of the Magistrate Court’s September 20, 2011, Order and the expansive inquiry needed to 

comply, further supplementation of Plaintiff’s interrogatories will be necessary absent 

intervention by the Court tp vacate the Magistrate Court’s Order. 

II. STANDARD OF REVIEW 

Upon consideration of the objections, this Court is authorized to modify or set aside any 

portions of the magistrate’s order found to be clearly erroneous or contrary to law.  L.CV. R. 

72.2(c); Donohoe v. Bonneville Int’l Corp., 602 F.Supp.2d 1, 2 (D.D.C. 2009).  The clearly 

erroneous standard applies to the magistrate’s factual findings while the contrary to law standard 

is applicable to the magistrate’s legal determinations.  See E.E.O.C. v. Burlington Northern & 

Santa Fe Ry. Co., 621 F.Supp. 2d 603, 605-606 (W.D.Tenn. 2009); Gandee v. Glaser, 785 

F.Supp. 684, 686 (S.D. Ohio 1992).    A magistrate’s factual determinations are found to be 

clearly erroneous where, “… on the entire evidence the court is left with the definite and firm 

conviction that a mistake has been committed.’”  Chennareddy v. Dodaro, 698 F. Supp. 2d 1, 18 

(D.D.C. 2009).  A magistrate’s misapplication of relevant case law, statutes, and rules of 

procedure is evaluated under the contrary to law standard.  See Catskill Development, LLC v. 
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Park Place Entertainment Corp., 206 F.R.D. 78, 86 (S.D.N.Y. 2002); Gandee, 785 F.Supp. at 

686.   

III. ARGUMENT 

A. The Liquidators Have Not Established Standing to Challenge the Forfeiture Action 
and Are not Entitled to the Discovery They Seek. 

 
 The Liquidators’ must first demonstrate standing to challenge the forfeiture before they 

are entitled to any of the discovery they seek to compel.  As this Court recognized in both the 

September 4, 2008, and the March 1, 2010, status conferences, standing is a threshold issue in a 

civil forfeiture case, as it is in any other federal case. See, e.g., United States v. Cambio Exacto, 

166 F.3d 522 (2nd Cir. 1999); United States v. Real Property Located at 148 Maunalanikai 

Place, 2008 WL 3166799 (D. Haw. 2008).  The Liquidators’ standing must first be determined 

before all other issues (including the Liquidators’ claimed entitlement to discovery) can be 

addressed.   In a civil forfeiture action, the Government is the plaintiff and the defendant is the 

res identified for forfeiture.  Claimants are intervenors and bear the burden of establishing their 

standing to contest the forfeiture of the defendant properties.  See, e.g., United States v. One-

Sixth Share of James J. Bulger in All Present and Future Proceeds of Mass Millions Lottery 

Ticket No. M246233,  326 F. 3d 36, 40 (1st Cir. 2003).     

The Antiguan Court and the Liquidators themselves have both expressly stated that the 

Liquidators have no stake in the outcome of this litigation.  As the High Court of Justice found in 

its October 12, 2010, opinion explaining its ruling enforcing this Court’s 2005 Restraining 

Order:  
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The fiduciary responsibilities of the Liquidators give them no interest in the 
Lazarenko case other than to await the outcome of any confiscation or forfeiture 
proceedings and the others [sic] made therein.2

 
  

Similarly, in oral argument before this Court, counsel for the Liquidators explained,  

“We don’t really care, frankly, at the end of the day, as Liquidators, whether, you 
know, at the end of the day, whether Pavel Lazarenko actually laundered tons of 
money here, and that’s what the facts show, so be it.  That --- It gets forfeited in 
the forfeiture proceedings in Antigua or here…”3

 
  

As more fully set forth in United States’ Motion to Strike, in light of Liquidators’ lack of an 

interest in this litigation, their inconsistent theories of standing, and their repeated refusal to 

provide sufficient responses to Plaintiff’s Special Interrogatories regarding the basis of their 

standing to contest forfeiture, Liquidators’ lack standing and their claim should be stricken 

pursuant to Supplemental Admiralty Rule G(8)(c).   

 Where Liquidators have not met their burden of establishing standing, permitting the 

Liquidators to compel broad discovery from Plaintiff in hopes of challenging the forfeiture of the 

assets should not be permitted.  As discussed infra, the Liquidators are not entitled to further 

discovery unless and until they satisfy their threshold burden of demonstrating standing to 

challenge the forfeiture of specific defendant assets.   

B. The Magistrate Court’s Decision to Compel Supplemental Responses to   
 Interrogatory Nos. 3 through 5 was Erroneous and Contrary to Law. 

 
The Magistrate Court inappropriately ordered Plaintiff to respond further to Interrogatory 

Nos. 3-5 without adequately considering the irrelevant nature of the information sought, the 

breadth and burdensomeness of the interrogatories, and the unnecessary intrusion upon attorney 
                                                 
2   See Exhibit G to Declaration of John Truex-Chung in Support of United States’ Motion for 
Adjudication of Contempt for Liquidators’ Violation of this Court’s Restraining Order, at p. 8, ¶ 
30 (DN 240-9) (emphasis added).  
3   Transcript of June 30, 2011, hearing at p. 15 (DN 250), excerpt also attached as Exhibit A to 
Plaintiff’s Reply Memorandum on Plaintiff’s Motion to Strike (DN 252-1). 
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work product and communications between U.S. and foreign governments that would be 

required.  Interrogatory No. 3 broadly requested information “sought or obtained” through 

MLAT communications between the Plaintiff and foreign governments, regardless of their 

connection with assets to which Liquidators have asserted an interest.  Interrogatory Nos. 4 and 5 

requested much of the same information concerning communications but outside of a formal 

MLAT request, as well as all communications with the Antiguan anti-money laundering 

authority.  These interrogatories constitute an unfounded fishing expedition that will only 

complicate and increase litigation costs without likelihood of producing meaningful information 

relevant to the merits of these proceedings.  Consequently, the Magistrate Court’s ruling will 

only delay final adjudication of this action.  Accordingly, the Magistrate Court’s September 20, 

2011, Order should be vacated. 

1. Failure Adequately to Consider Objections as to Relevance and Overbreadth  

The Magistrate Court’s September 20, 2011, Order compelling expansive discovery 

contradicts accepted limitations on discovery set forth in Rule 26 of the Federal Rules of Civil 

Procedure.  Particularly, the magistrate’s ruling broadly compelling supplemental discovery 

responses fails to consider Plaintiff’s appropriately asserted objection of relevance with regard to 

the information requested in Interrogatory Nos. 3 through 5.    By ordering discovery on all of 

the defendant assets, the magistrate failed to limit discovery to those assets in which the 

Liquidators have asserted an interest.  As set forth in Rule 26, discovery is only permitted as to 

matters that are relevant to a claim or defense raised in the action.  See Fed.R.Civ. P. 26(b)(1) 

(limiting discovery to any nonprivileged matter that is relevant to a party’s claim or defense); 

Pleasants v. Allbaugh, 208 F.R.D. 7, 8 (D.D.C. 2002) (stating that the nature of the claims raised 

defines relevancy).  
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In a forfeiture proceeding, a claimant may only challenge the forfeitability of assets to 

which he has both asserted an interest and demonstrated standing to challenge.  The Liquidators 

must have standing as to each and every defendant asset identified in order to challenge its 

forfeitability.4

The Magistrate Court also failed to consider the Plaintiff’s objections of overbreadth and 

to limit the discovery sought in Interrogatory Nos. 3 through 5.  Interrogatory Nos. 3 through 5 

are written so broadly as to require Plaintiff to provide information concerning every 

communication, MLAT or otherwise, between counsel for the United States and a foreign 

government and between United States law enforcement agents and law enforcement personnel 

of a foreign government.  Accepting the Liquidators’ conclusory statements, the Magistrate 

Court failed to consider the actual language of the interrogatories themselves in the context of 

the litigation.  As is apparent from the Amended Complaint and Plaintiff’s responses to the 

interrogatories themselves, this case involves a complex international scheme to illegally acquire 

and launder funds through multiple jurisdictions.  The investigation, as Plaintiff noted in its 

objections and responses to the interrogatories, as well as in its briefing and argument, has 

  Absent such showing, the Liquidators have no basis for seeking such information 

as to all of the defendant assets.  While their standing to challenge the forfeiture of any of the 

Defendants In Rem is currently under review by this Court, it is clear that they can never 

demonstrate standing to challenge the forfeiture of assets to which they have never even asserted 

an interest.  In view of such limitations, supplemental responses to the Liquidators broad requests 

set forth in Interrogatory Nos. 3 through 5 should not have been compelled.     

                                                 
4 See United States v. BCCI Holdings (Luxembourg) S.A. (Fourth Round Petitions of General Creditors), 956 F. 
Supp. 1, 5 (D.D.C. 1996) (a claim consisting only of statements that the claimant believes that some unspecified 
forfeitable assets belong to its is insufficient); United Sates v. BCCI Holdings (Luxembourg) S.A. (Final Order of 
Forfeiture and Disbursement), 69 F. Supp. 2d 36, 54-55 (D.D.C. 1999); United States v. Kokko, 2007 WL 2209260, 
at * 5 (S.D.Fla. 2007); (United States v. Edwards, No. 06-50127-01, 2007 WL 2088608, at *2 (W.D. La. July 20, 
2007); United States v. German, No. 04-50134-01, 2006 WL 1098896, at *2 (W.D. La. April 21, 2006); cf. BCCI, 
46 F.3d at 1191, 1192; Mantilla v. United States, 302 F.3d 182, 185 (3d Cir. 2002). 
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spanned more than twelve years and has required communications with attorneys and 

investigators in numerous countries.  In this context, Liquidators’ request for information 

“sought or obtained” is overbroad on its face.  Matching up what may have been requested in a 

mutual legal assistance request with evidence produced, musch less what may have been left 

unanswered, is an impossible task.5

Additionally, as noted in its opposition to the Liquidators’ motion to compel, the 

Liquidators’ request seeks to compel information, in many instances privileged, captured in more 

than 100,000 pages of information associated with the case.  Despite the vast amount of 

documents and information associated with this case, Liquidators made no effort to narrow their 

request to particular relevant information to which they do not have access rather than simply 

demanding all information provided by foreign governments and all communications between 

government officials.  The expansiveness of the Liquidators’ request should have been factored 

into the Magistrate Court’s determination of whether to compel supplemental responses to the 

Liquidators’ discovery.  Simply requiring Plaintiff to produce everything requested by the 

Liquidators with little consideration given to the fact that in many instances they are seeking 

discovery on assets to which they have never alleged an interest was erroneous.  Given the 

Liquidators’ failure to tailor their inquiry to a relevant time period and as to assets to which they 

may have even asserted an interest, the broad discovery Liquidators’ request in Interrogatory 

Nos. 3 through 5 should not have been compelled. 

 

 

                                                 
5   In one telling colloquy with the Court, counsel for the Liquidators suggested that discovery into what information 
might not have been provided by foreign authorities might reveal “exculpatory” evidence.  Tr. at pp. 14-15.  Should 
Liquidators seek exculpatory evidence, they would be more likely to identify such information by considering 
evidence presented by Lazarenko in his criminal defense – information that they already have. 
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2. Failure Adequately to Consider Objections as to Burdensomeness 

The Magistrate Court further erred by failing to consider the burdensomeness of the 

Liquidators’ requests in its decision to compel expansive.   As set forth in Rule 26 of the Federal 

Rules of Civil Procedure, courts must limit discovery that is unreasonably cumulative or 

duplicative, obtained from another source that is more convenient, less burdensome, or less 

expensive, or discovery requests which cause the imposition of a burden that outweighs the 

discovery’s likely benefit.  Fed. R.Civ.P. 26(b)(1)(C).   

  As described to the Magistrate Court and noted earlier, this  matter involved a 12-year 

investigation that spanned multiple countries and entities of the United States government, thus 

making any effort to determine what communications Plaintiff may have had over this lengthy 

period unduly burdensome and difficult to determine with any precision. Identifying all 

questions ever asked to foreign authorities or every comment from foreign authorities and every 

discussion or piece of information shared between attorneys for each government and their law 

enforcement personnel  in the course of a twelve year investigation and all information sought or 

obtained – is a nearly impossible task.  The burdensomeness of the Liquidators’ request should 

have been considered by the Magistrate Court in evaluating whether supplemental responses to 

the Liquidators’ interrogatories was required.   

3. Objections as to Work Product Privilege and Communications between  
 Governments 
 
By compelling supplemental responses to Interrogatory Nos. 3 through 5, the Magistrate 

Court failed to exclude disclosure of attorney work product.  By broadly compelling the 

disclosure of the information requested in Interrogatory Nos. 3 through 5, the Liquidators are 

improperly eliciting attorney communications between governments and sensitive law 

enforcement communications between Plaintiff and law enforcement contacts in foreign 
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governments.6

The work product privilege protects materials prepared in anticipation of litigation, 

including the written statements and mental impressions of the attorney and agents from 

unnecessary intrusion.  See Hickman v. Taylor, 329 U.S. 495, 509 (1947). Liquidators’ broad 

requests are designed for no other purpose than to improperly ascertain the drafting attorney’s 

mental impressions, conclusions, and legal theories, and matters that the attorney and/or agent 

deemed legally significant.  As noted, MLAT requests (and all other reportable communications 

such as letters, emails, and conversations) exchanged with attorney and law enforcement 

counterparts in a foreign government may reveal the perspective on the evidence at the time of 

writing and may reveal mental impressions and strategies of the attorney preparing the 

  Mutual legal assistance requests prepared in the course of an investigation and 

subsequent litigation are necessarily documents prepared in anticipation of litigation.  Similarly, 

other communications between attorneys for the United States and foreign governments seek 

information, advice and strategy with respect to legal proceedings.  Liquidators’ unfettered 

request for all communications with the Antiguan Office for National Drug Control and Money 

Laundering Policy (ONDCP), as well as all other information sought or obtained from foreign 

authorities via MLAT or otherwise, is a clear attempt on its face to discover communications 

between counsel.  The Magistrate Court’s September 20, 2011, broad, unqualified order failed to 

acknowledge this intrusion on attorney communications and work product and erroneously found 

the work product privilege inapplicable to the Liquidators’ requests. DN 253 at pp. 10-11.   

                                                 
6 Liquidators have been inconsistent about whether they are indeed seeking attorney and other privileged law 
enforcement communications.  In their reply to their motion to copel, Liquidator’s claim they are not seeking the 
“internal” thoughts and impressions or government attorneys or grand jury information.  However, during oral 
argument on the Liquidators’ motion to compel, counsel for the Liquidators indicates that what Plaintiff may have 
sought via MLAT treaty may provide relevant ‘exculpatory” evidence. 
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communication, including what facts the government views as relevant and sufficiently 

important to request from other countries. 

 The work product privilege can only be pierced upon a showing of substantial need. 

“[W]ork-product materials are immune from discovery unless the one seeking discovery can 

show substantial need in connection with subsequent litigation” F.T.C. v. Grolier, 462 U.S. 19, 

28 (1983).  The requesting party must, “make . . . out a sufficient showing of necessity for the 

information and its unavailability by other means” In re Sealed Case, 856 F.2d 268, 273 (D.C. 

Cir. 1988). The Liquidators have not and cannot articulate factors that would merit eliminating 

such privilege in this case.  Moreover, the magistrate court did not find that the Liquidator’s 

articulated a substantial need for such information that would eliminate such privilege.   

 The Magistrate Court improperly adopted Liquidators’ claim that there was no authority 

finding MLAT information subject to the work product privilege.  The determination that 

MLATs would not be protected is erroneous.  As the Magistrate Court noted, the test is whether 

the document and the factual circumstances of the case demonstrate that the document was 

“prepared or obtained because of the prospect of litigation” DN 253 at p. __.  This would apply 

to any categories of information that could constitute attorney work product and is not limited 

simply to information sought within the context of an MLAT request.  This would also apply to 

the vast majority of communications sought by Liquidators in Interrogatory Nos. 5 and 6, which 

govern communications outside of the MLAT process.  Plaintiff has cited authority for its claims 

that information revealing the mental impressions or thoughts of attorneys is protected; simply 

because the authority cited concerned non-MLAT information does not change the fundamental 

point that the work product privilege is designed to protect the mental impressions, strategies, 

and methods of counsel and the information sought via MLAT or communications between 
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counsel would contain information that may reveal the very thing (counsel’s mental impressions, 

litigative strategies, etc.) that the privilege is designed to protect.   

 
 C. The Magistrate Court Erroneously Compelled Supplemental Responses to 
 Interrogatory Nos. 9 through 11 
 
 Interrogatories 9 through 11 ask Plaintiff to set forth percentages of funds owned or 

deposited by Lazarenko, Milchenko, and other individuals, as well as the origin of the funds 

before they were deposited into a Eurofed account and the alleged scheme from which the funds 

were derived.  Interrogatory No. 9 seeks this information for all assets identified as the 

Defendants In Rem, while Interrogatory No. 10 asks essentially the same questions with respect 

to what Liquidators characterize as “funds of Eurofed.”  Interrogatory 11, seeks identification of 

persons associated with assets referenced in Interrogatories 9 and 10 and the connection to 

criminal activity alleged to support Plaintiff’s claim for forfeiture.   

 In its September 20, 2011, Order compelling supplemental responses to Interrogatory 

Nos. 9 through 11, the Magistrate Court erroneously found that Plaintiff failed fully to respond to 

the Liquidators’ interrogatories and made “vague and imprecise” references when responding to 

the interrogatories.  (DN 253 at p. 8)  In addition, the Magistrate Court found that Plaintiff’s 

responses did not comply with Rule 33(d), which requires a party responding to interrogatories 

with reference to documents to identify specifically the documents containing the answer 

requested.  The Magistrate Court erroneously based its decision on Liquidators’ claims that 

Plaintiff simply referred the Liquidators to a voluminous trial record rather than answering the 

interrogatories and Liquidators’ claims that Plaintiff failed to identify the connection of the 

defendant assets to criminal conduct with specificity.   
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 The Liquidators’ claims could not be further from reality, and the Magistrate Court’s 

reliance on them, error.  Contrary to the Liquidators’ claims mistakenly relied on by the 

Magistrate Court, Plaintiff adequately and sufficiently answered Interrogatories Nos.9 through 

11.  Specifically, Plaintiff’s responses to Interrogatories No. 9(a)-9(c) identify on whose behalf 

Plaintiff contends each of the Defendants in Rem identified in paragraphs 5 of the First Amended 

Complaint are owned, were deposited, or are held.  See supra.  Plaintiff clearly avers that all of 

the assets identified for forfeiture in paragraphs 5(a)-(d) were owned by, deposited by, or held 

for the benefit of Lazarenko, and also identifies his former wife and three children as 

beneficiaries of the Balford Trust.  Similarly, Plaintiff responded that “all of the assets identified 

in paragraph 5(e) were owned by, deposited by, or held for the benefit of Alexander 

Milchenko.”7

 With regard to assets identified in paragraphs 5(f) and (g), Plaintiff responded that it has 

not completed an analysis of the percentage ownership of assets as requested by the Liquidators.  

Nevertheless, Plaintiff went on to aver that, on information and belief, these funds also are held 

by or for the benefit of Pavel Lazarenko.  This response is based upon the Liquidators’ own 

figures, an Antiguan court order disbursing funds to the Liquidators for non-Lazarenko 

depositors leaving the remaining funds owned by, deposited by, or held for the benefit of 

Lazarenko and his associates, as well as statements and documents of counsel for Lazarenko and 

the attorneys for Eurofed prior to its liquidation identifying the ownership of the bank.

   

  

                                                 
7 Indeed, Liquidators’ interrogatory requests that Plaintiff reiterate what is already set forth in the Complaint itself, 
which seeks forfeiture of funds “held for the benefit Pavel of Lazarenko” and “held for the benefit of Alexander 
Milchenko.”  Complaint at ¶ 5(d) and 5(e). 

Plaintiff 

also noted that it had provided Liquidators access to the trial record, which Liquidators copied, 

and that in any event Liquidators had greater access to the information they sought.  Finally, 

Plaintiff responded that all of the funds identified in paragraph 5(i) of the First Amended 
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Complaint were owned by, deposited by, or held for the benefit of Lazarenko, while the assets in 

5(j) were owned by, deposited by, or held for the benefit in a manner consistent with the other 

Defendants In Rem from which they may have accrued.  Accordingly, Liquidators’ assertion that 

the United States has failed to respond except as to the ownership or beneficial interest of 

Lazarenko is wholly without merit. 

 Plaintiff also has provided ample and appropriate responses to Liquidators’ 

Interrogatories 9(d) and (e), which seek information regarding the origin of the Defendants In 

Rem and the criminal schemes in which they were involved.  In response to these interrogatories, 

Plaintiff identified how the funds were laundered through the co-mingling of the proceeds of the 

criminal activity involving Lazarenko and also referenced Plaintiff’s detailed response to 

Interrogatory 2.  Plaintiff’s response to Interrogatory 2 sets out in significant detail the 

underlying criminal conduct and the basis for tracing that criminal activity to the Defendants In 

Rem.  Plaintiff also specifically attached the financial tracing analysis supporting the trial and 

conviction of Lazarenko on money laundering, including through his ownership and control of 

Eurofed Bank.  That analysis provides detailed charts showing the movements of illicit monies 

involving the Defendants In Rem and includes supporting spreadsheets that identify the source 

documentation in the trial record by exhibit number and bates number for the financial records 

that support the analysis.  As noted, these are financial records that Plaintiff has already 

produced to the Liquidators.  Finally, Plaintiff’s response to Interrogatory 9 notes that discovery 

is ongoing and that the United States will supplement its responses as additional information 

becomes available.  These detailed responses, supported by specific documentary evidence 

provided to the Liquidators and an averment that Plaintiff continues to develop its case are more 

than sufficient responses to these interrogatories. 
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 In response to Interrogatory 10, Plaintiff notes that it has not completed an analysis of the 

percentage of assets deposited by individuals at Eurofed Bank as sought in the interrogatory.  

Nonetheless, the response notes the controlling interest of Lazarenko and his associates, as well 

as their use of Eurofed and its accounts to launder their criminal proceeds.  Moreover, Plaintiff 

appropriately referred to its prior responses to Interrogatories 2 and 9 in response to Interrogatory 

10, as the interrogatory appears to seek redundant information to the extent that the vague term 

“Funds of Eurofed” could be read to mean certain Defendants In Rem.  This response provides a 

more than adequate answer to Liquidators’ interrogatory, stating the limitations of its analysis to 

date, the extent of its belief, and identifying the basis for its belief.   

 With respect to Interrogatories 9 and 10, the Magistrate Court erred in ordering further 

responses because Plaintiff is under no obligation to produce analysis that has not been 

conducted or which does not yet exist in documentary or tangible form.  For example, Rule 34 of 

the Federal Rules of Civil Procedure clearly indicates that parties are only required to produce 

documents that "are already in existence." Ascom Hasler Mailing Sys., Inc. v. United States 

Postal Serv., 267 F.R.D. 1, 8 (D.D.C. 2010) (citing Alexander v. F.B.I., 194 F.R.D. 305, 310 

(D.D.C. 2000) (internal citations omitted); 8A Wright et al., supra, § 2210 (2d ed. 1994)) 

(emphasis  [*43] added)).   "Lack of evidence showing that a producing party is in fact in 

possession of a document is grounds to deny a motion to compel." Id. (citing Alexander, 194 

F.R.D. at 310 (“The motion to compel what does not exist must be denied.”)).  See also, 

Harris v. Koenig, 271 F.R.D. 356 (D.D.C. 2010), Sonnino v. University Kansas Hosp. Authority, 

220 F.R.D. 633, 652 (D.Kan. 2004) (“...the Court again notes that it cannot compel these 

Defendants to produce documents that do not exist”).  The same principle applies here with 

respect to Liquidators’ Interrogatories: Liquidators are not entitled to compel Plaintiff to conduct 
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an analysis for the purposes of responding to Liquidators’ interrogatories.  If Liquidators seek to 

produce such an analysis, as liquidators of the bank they have better access to sufficient 

information through which to conduct an analysis of the percentage of assets in each account for 

any relevant time frame.   Thus, to the extent that Plaintiff has averred that it has not completed 

an analysis of a valuation of the deposits of the bank or that it will supplement its answers if such 

an analysis is performed, there is no basis for the Magistrate Court to compel further responses.  

This is particularly pertinent with  respect to Liquidators’ efforts to require Plaintiff to identify 

ownership interests in assets held at or in the name of Eurofed Bank.  Under federal forfeiture 

law, it is a putative claimant – not the government – which has to establish an ownership interest 

in property identified for forfeiture, something Liquidators have failed to do. 

 Plaintiff also adequately responded to Interrogatory 11.  As set forth above, Plaintiff’s 

responses and objections to Interrogatories 9 and10 explain that it has not completed an analysis 

identifying percentages of the Defendants In Rem or Eurofed Bank held by particular individuals 

and sets forth its basis and limitations for belief that the assets are owned by, were deposited by, 

or are held for the benefit of Lazarenko and Milchenko.  However, Interrogatory 11 seeks 

information concerning persons identified in response to Interrogatories 9(c) and 10(c).  

Accordingly, because Plaintiff has not identified a percentage of the Defendants In Rem or the 

vaguely defined “Funds of Eurofed” that were owned or deposited by persons other than 

Lazarenko and Milchenko in response to Interrogatories 9(c) and 10(c), there is no further 

answer available at this time.  Additionally, based upon Liquidators’ own admissions, Plaintiff’s 

response notes that the Liquidators have received sufficient funds to satisfy validated claims in 

the liquidation proceedings of persons other than the Lazarenko and Milchenko depositors.  
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  The Magistrate Court’s finding that all of Plaintiff’s objections lacked merit was clearly 

erroneous.  (DN 253 at p. 9)  The only discussion given to Plaintiff’s objections concerned 

Plaintiff’s reference of the Liquidators to the trial record pursuant to Rule 33(d).  The Magistrate 

Court failed even to address the other important objections considering relevance, overbreadth, 

and burdensomeness.     

   By compelling broad discovery in response to Liquidators’ Interrogatory Nos. 9 through 

11, the Magistrate Court is compelling the disclosure of clearly irrelevant information. As 

described earlier, a claimant must first demonstrate standing as to each and every asset of which 

they are challenging forfeitability.  Requiring Plaintiff to answer broad discovery on every 

named defendant asset, including those to which the Liquidators do not assert an interest, 

improperly compels the production of irrelevant evidence.     

 As explained in Plaintiff’s Opposition to the Liquidators’ motion to compel, the 

Liquidators’ fail to specify a relevant time period for any aspect of the percentage analysis they 

are seeking.  Interrogatories must specify a relevant time frame.  See Hicks v. Arthur, et al., 159 

F.R.D. 468, 470 (D.D.C. 1995) (sustaining overbroad objection where requests sought 

information on a variety of topics without any time limitation); Johnson v. Jung, 2007 U.S. Dist. 

LEXIS at * 5 (denying motion to compel of interrogatory deemed temporally overbroad).  

Obviously, the bank deposits of Lazarenko and other depositors fluctuated over time, as would 

the percentages of deposits held by certain Eurofed Bank account holders.  Against this backdrop 

and without any efforts by the Liquidators to narrow their requests to a relevant time period, the 

Magistrate Court’s decision compelling supplemental responses to Interrogatory Nos.  9 and 10 

is contrary to the this Court’s rulings that require the limitation of discovery to a relevant time 

period. 
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 Also, with respect to Interrogatory Nos. 9 and 10, the Magistrate Court errs by requiring 

Plaintiff to produce information that is equally accessible to the Liquidators.  The Magistrate 

court determined that all of Plaintiff’s objections were without merit, including its objections that 

the Liquidators seek information (percentages of ownership of bank depositors) that is equally 

available to them.  This Court has restricted discovery of information that is equally accessible to 

the requesting party.  See Pederson v. Preston, 250 FRD at 65; Fitts v. Unum,  2007 U.S. Dist. 

Lexis 3397 *54 (D.D.C. 2007); Dushkin Pub. Group, Inc. v. Kinko’s Service Corp., 136 F.R.D. 

334, 335 (D.D.C. 1991).  The Magistrate Court’s ruling in this regard is in direct conflict with 

the prior decisions of this Court restricting equally accessible discovery.  Here, the Liquidators 

seek information that as purported Liquidators of Eurofed Bank they have.  Considering the 

Liquidators claims that they have been charged with gathering the assets of the bank and 

distributing such funds in accordance with “’claims against the corporation,” they have the 

financial records to enable them to carry out their responsibilities.  See Liquidators’ Interrogatory 

responses at pp.7, 9, 12, 14, 16, 19.  In fact, Plaintiff requested similar information from the 

Liquidators and the Liquidators refused to produce such information on grounds that they were 

precluded from disclosing such information because of restrictions they claimed were imposed 

upon them under Antiguan bank secrecy law.  (Liquidators’ Interrog. Responses)  

D. The Magistrate Court Erroneously Denied a Stay of Discovery Between Plaintiff 
and Eurofed While a Dispositive Motion as to the Threshold Issue of the 
Liquidators’ Standing is Pending 
 
The Magistrate abused her discretion in denying a stay where such denial was contrary to 

prior rulings of this Court, was inconsistent with procedures set forth under Rule G of the 

Supplemental Rules for Admiralty and Maritime Claims, failed to reasonably address Plaintiff’s 

objections as to burden concerning the scope of discovery requested, and required Plaintiff to 

Case 1:04-cv-00798-PLF -DAR   Document 261    Filed 10/07/11   Page 23 of 27



24 

supplement its interrogatory responses prior to the expiration of the period for objection to the 

Magistrate Court’s order authorized by Fed. R. Civ. P. 72. 

 The Magistrate’s opinion is inconsistent with prior rulings of this Court finding 

continued discovery to be inappropriate while a dispositive motion is pending.  This Court’s 

prior opinions, indeed even those issued by the same magistrate court considering the instant 

motion to compel, have repeatedly found discovery to be inappropriate while a dispositive 

motion exists that will resolve the claims of the parties on the merits.  See Chavous v. D.C. Fin. 

Responsibility and Management Assistance Auth., 201 F.R.D. 1, 2 (D.D.C. 2001) (Robinson, J.) 

(collecting cases).  As this Court has recognized previously, “A stay of discovery pending the 

determination of a dispositive motion ‘is an eminently logical means to prevent wasting the time 

and effort of all concerned, and to make the most efficient use of judicial resources.’”  Chavous, 

201 F.R.D. at 1 (citations omitted).       

Similarly, a stay of discovery is warranted where the requested discovery is irrelevant to 

threshold matters the Court must resolve.  Such discretion was exercised in Chagnon v. Bell and 

PCH Mutual Insurance Company v. Casualty and Surety, Inc., when parties improperly sought 

discovery unrelated to issues then before the Court.  Chagnon v. Bell,  642 F.2d 1248, 1266 

(D.C. Cir. 1980); PCH Mutual Insurance Company v. Casualty and Surety, Inc., 569 F.Supp.2d 

67, 78 (D.D.C. 2008).  In Chagnon, the Court stayed discovery of matters irrelevant to the 

limited issue of immunity before it.  Similarly, in PCH Mutual, discovery relating to the merits 

of the underlying case was stayed pending the Court’s determination of what it considered to be 

threshold issues of arbitrability.  In the instant case, this Court has previously denied motions to 

compel and stayed discovery between other claimants and the United States where a dispositive 

motion on the threshold issue of standing was pending against those other claimants.  (Order, DN 
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184).  Here, Plaintiff has filed a Motion to Strike Liquidators’ claim, placing Liquidators’ 

standing squarely in issue.  While this motion is pending, Plaintiff should not be required to 

respond to expansive discovery from putative claimants whose claims may entirely be resolved 

by the Court’s determination on the pending dispositive motions.  

 As described previously, the Liquidators’ standing must be resolved before discovery 

between the Liquidators and Plaintiff continues.  Therefore, it is inappropriate to require Plaintiff 

to provide broad discovery while its standing – and its very entitlement to such discovery and  

continued participation in the case – is under review by this Court.  Rule G also expressly 

provides that a government motion to strike a claim or answer “must be decided before any 

motion by the claimant to dismiss the action.”  Supp.R.G(8)(c)(ii)(A).  As the Advisory 

Committee Notes explain, these provisions and Rule G(6) Special Interrogatories comprise a 

“system that integrates the procedures for determining a claimant’s standing to claim and for 

deciding a claimant’s motion to dismiss the action.”  Advisory Committee Notes Subdivision 8, 

Paragraph (b).  In addition, the Advisory Committee Notes reiterate what is clear from the case 

law that “a claimant who lacks standing is not entitled to challenge the forfeiture on the merits.”  

Id. paragraph c(ii), e.g. United States v. $410,000 2007 WL 4557647 *3 (D.N.J. 2007) (statutory 

and Article III standing required even to request a stay.) 

 Because the Liquidators’ standing has been challenged in the pending motion to strike, 

compelling Plaintiff to respond to vast discovery is inappropriate while the dispositive motion 

remains pending.  If the pending dispositive motion is granted, the Liquidators’ claims will be 

dismissed and they will lose any entitlement to further discovery.  The Liquidators admitted as 

much in the June 30, 2011, hearing before this Court when counsel for the Liquidators indicated 

that the Plaintiff’s pending motion to strike is dispositive on the merits.  (Transcript of June 30, 
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2011, Hearing at p. 79), see also, Liquidators’ Unopposed Motion to Re-Set Deadlines and Refer 

the United States’ “Motion to Strike Claim” to Senior Judge Friedman, at 1 (DN 245) (noting 

that the government has filed a dispositive Motion to Strike).  Thus, given the breadth of the 

Liquidators’ requests and Plaintiff’s objections thereto, responding to expansive discovery 

requests from a party who might not remain in the case would unnecessarily burden Plaintiff and 

consume the Plaintiff’s and the Court’s time.   

Moreover, a stay is warranted where the discovery sought is irrelevant to the sole issue 

before this Court, the Liquidators’ standing.  In opposition to Plaintiff’s Motion to Stay, 

Liquidators’ erroneously argued that discovery is now warranted to resolve threshold issues.  

(DN 258 at pp. 3 through 4).  However, the so called “threshold issues” they want considered 

concern the substance of their affirmative defenses of res judicata, statute of limitations, and act 

of state doctrine.  Discovery on such matters has nothing to do with the only threshold issue that 

is properly before this Court at this time:  whether the Liquidators’ have indeed satisfied 

threshold standing requirements.  Unless and until the Liquidators establish standing, they are 

not entitled to raise such defenses to forfeiture nor can they pursue continued discovery on such 

issues.  In light of the pending dispositive motion as to the Liquidators’ standing to intervene in 

the in rem forfeiture action, the Magistrate Court’s denial of a stay under the circumstances is 

inconsistent with prior rulings of this Court authorizing a stay where a dispositive motion is 

pending and should be set aside. 

III. CONCLUSION 

 For the reasons set forth herein, Plaintiff respectfully requests that the Court (1) vacate 

the September 20, 2011, Order compelling broad discovery, (2) vacate the September 28, 2011, 

Minute Order.  In addition, this Court should (3) immediately enter a stay of enforcement of the 

September 20, 2011, Order until adjudication of Plaintiff’s pending dispositive motion against 
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Liquidators and until briefing is complete and Plaintiff can be heard on its Objections to the 

September 20, 2011, Order. 
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