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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
MARILYN KEEPSEAGLE, et al., 

Plaintiffs, 

v. 
 

Civil Action No. 1:99CV03119 
(EGS) 

TOM VILSACK, Secretary, United States Department 
of Agriculture, 

Defendant. 

Judge: Emmet G. Sullivan 
Magistrate Judge: Alan Kay 

 

DEFENDANTS’ SURREPLY IN RESPONSE TO PLAINTIFFS’ MOTION FOR 
AN AWARD OF ATTORNEY’S FEES AND EXPENSES  

INTRODUCTION 

Pursuant to the Court’s direction of April 5, 2011, Defendant respectfully submits this 

surreply in further response to Plaintiffs’ Motion for an Award of Attorney’s Fees and Expenses.  

The Court requested that Defendant submit a memorandum regarding the amount of attorney’s 

fees while assuming that a “common fund” approach to fees is appropriate.  As the government 

previously explained, an award of $30.4 million – four percent of the total common fund – is 

both consistent with the settlement agreement and appropriate under a common fund theory.   

See Defs’ Opp. at 4-9.  Although the government’s interest in the matter is secondary to that of 

the class, the government has an interest in ensuring that funds from federal coffers are expended 

efficiently to benefit the class and to effectuate the purposes of the settlement.  Both the law and 

the settlement agreement permit the Court to set a reasonable fee at four percent, to be paid from 

the funds available to the class.  And although the parties are in agreement that counsel are 

entitled to a reasonable fee, $30.4 million is a reasonable fee, and Plaintiffs have advanced no 
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reason to believe that such an award would unfairly fail to compensate counsel.  On the contrary, 

it represents a significant enhancement beyond what they would have earned working at an 

hourly rate.   

None of class counsel’s arguments for fees logically ties the reasons for a fee award 

specifically to the $60.8 million figure that class counsel request.  Their requested fee bears no 

meaningful relationship to the work performed or the award obtained; it is simply the maximum 

number that the parties agreed that the Court could set without compromising the parties’ 

willingness to settle. 

ARGUMENT 

I. Even in a Common Fund Case, the Lodestar is Relevant to the Setting of a 
Reasonable Percentage  
 

Class counsel argue that the government “disregards” prevailing case law in the D.C. 

Circuit in arguing for the relevance of the lodestar.  See Swedish Hosp. Corp. v. Shalala, 1 F.3d 

1262 (1993).   In our earlier opposition, we specifically noted that Swedish Hospital did not 

discuss any available fee-shifting statute, and also that Swedish Hospital predates Perdue v. 

Kenny A. ex rel. Winn, 130 S. Ct. 1662 (2010). Def’s Opp. at 5-6.  Class counsel overstates the 

holding in Swedish Hospital because the D.C. Circuit did not there “reject” the use of a lodestar 

in common fund cases; it found that the district court did not err by relying on a percentage of 

the fund approach instead of a lodestar.  See id. at 1265.  And although the Court ultimately 

expressed a preference for a common fund approach in a case where there was no fee-shifting 

statute, it did not prohibit use of a lodestar in making a fee award.  See id. at 1261.  In discussing 

the development of the law, the Court specifically emphasized the “considerable discretion” 

courts historically possessed, “focusing upon the particular circumstances of a case.”  See id. at 
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1265-66.1

Regardless of whether this Court adopts a “percentage of the fund” method, the lodestar 

is relevant to setting a reasonable fee.  As previously explained, the Supreme Court more 

recently announced, in a fee-shifting case,

  And a court in this district noted subsequently, while citing Swedish Hospital, that 

“there is no firm test to mandate one method of fee calculation over another.”  See Equal Rights 

Center v. Washington Metropolitan Area Transit Authority, 573 F. Supp. 2d 205, 215 (D.D.C. 

2008) (upholding a fee award that was seven percent of the fund but less than a third of the 

lodestar).  This is consistent with case law in multiple circuits recognizing that district courts 

possess broad discretion in choosing a method for setting appropriate attorney’s fees.  See, e.g., 

In re Mercury Interactive Corp. Securities Litigation, 618 F.3d 988, 992 (9th Cir. 2010) (“The 

district court may exercise its discretion to choose between the lodestar and percentage method 

in calculating fees.”); McDaniel v. County of Schenectady, 595 F.3d 411, 417 (2nd Cir. 2010) 

(“courts may award attorneys’ fees in common fund cases under either the ‘lodestar’ method or 

the ‘percentage of the fund’ method.”); Staton v. Boeing, 327 F.3d 938 (9th Cir. 2000) (noting 

that the Court could award fees under either a common fund theory or a lodestar theory); 

Bowling v. Pfizer, Inc., 102 F.3d 777, 779 (6th Cir. 1996). 

2

                                                           
1 In some of its language, the Court stated that “a percentage-of-the-fund method was the appropriate 
mechanism for determining the attorney fees award in common fund cases.”  1 F.3d at 1271.  The 
question, however, of whether the District Court would have had discretion to use a lodestar method of 
calculating fees was not before the Court, and the Court specifically distinguished cases involving fee-
shifting statutes.  Id. at 1268-69. 

 that there is a “strong presumption” that a lodestar 

constitutes a reasonable fee, and held that the lodestar should not be enhanced on account of 

2 There was a petition for fees based on a common fund theory before the district court in Kenny A.  See 
Kenny A. ex rel. Winn v. Perdue, 454 F. Supp. 2d 1260, 1272 (N.D. Ga. 2006).  The court rejected that 
theory, in part because the fee-shifting statute meant that the funds were actually coming from defendant 
rather than the class (and in part because there was no actual fund).  The Eleventh Circuit affirmed for the 
same reasons.  532 F.3d 1209 (11th Cir. 2008).  The issue was not raised before the Supreme Court, and 
the prior opinions were vacated in the remand from the Supreme Court.  See 616 F.3d 1230 (11th Cir. 
2010). 

Case 1:99-cv-03119-EGS   Document 601    Filed 04/12/11   Page 3 of 10



4 
 

factors that a lodestar takes into account.  Kenny A., 130 S. Ct. at 1669; see also Def’s Opp. at 3-

4.  Class counsel argue that Kenny A., and all other opinions about lodestar calculations, are 

wholly irrelevant to a decision regarding a common fund – that the meaning of a “reasonable” 

fee can differ radically depending on how the parties structure the settlement.  Regardless of 

whether or not a fee-shifting statute is involved, the analysis of the Supreme Court is at least 

persuasive authority, and it is particularly instructive in this case because it discusses what 

constitutes a “reasonable” fee and what considerations generally justify adjustments.3

Although post-Kenny A. precedent is limited and not entirely uniform, several courts have 

found Kenny A.  to be persuasive authority for limiting percentage awards to a reasonable 

amount, with reference to the lodestar.  In Van Horn v. Nationwide Prop. & Cas. Ins. Co, 2010 

WL 1751995 (N.D. Ohio 2010), the court reasoned that Kenny A. was persuasive authority for 

limiting multipliers even in cases involving a common fund: 

   

As the Supreme Court has recently cautioned, however, courts 
should hesitate to employ a multiplier, especially when the factors 
supporting a multiplier have already been considered in the 
underlying lodestar calculation. Perdue v. Kenny A. ex rel. Winn, --
- U.S. ----, 130 S. Ct. 1662, 2010 WL 1558980, at *8 (April 21, 
2010). Although decided in the context of statutory fee shifting 
under 42 U.S.C. § 1988, Perdue nevertheless provides persuasive 
caution that multipliers must be reserved for “rare” and 
“exceptional” circumstances.  Id.  Although this Court does not 
read Perdue to prohibit the use of multipliers in class actions, the 
case does suggest that enhancements are atypical and should not 
duplicate the same considerations affecting the lodestar rate. 

 

                                                           
3 Moreover, the analysis in Kenny A. is particularly instructive in a common fund case where a fee-
shifting statute was available because negotiations in such a case are necessarily conducted under the 
shadow of the fee-shifting statute.  How much additional money the government is willing to offer into 
the “common fund” is necessarily influenced by the award that could have been available if the 
government had actually lost the case.  Class counsel’s position that the structure of the settlement is 
determinative would create a perverse incentive for future class counsel to negotiate for a common fund 
award even though a fee-shifting statute allows a separate award that would not diminish the funds 
available to the class.  It also undermines the basic rationale for a common fund, that is, to align the 
interests of the class and counsel. 
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 See also Lonardo v. Travelers Indemnity Ins., 706 F. Supp. 2d 766 (N.D. Ohio 2010) (following 

Van Horn); McCaffrey v. Mortgage Sources, Corp., 2011 WL 32436, at *5 (D. Kan. January 5, 

2011) (citing Kenny A. for the proposition that the Court needed billing information to determine 

the reasonableness of a common fund award); Williams v. Rohm and Haas Pension Plan, 2010 

WL 2291872, 2 (S.D. Ind. June 1, 2010) (citing Kenny A., and explaining that the “settlement 

reached in the case at bar which provides for creation of a common fund admittedly renders the 

lodestar analysis a secondary method for determining a reasonable fee award, but the settlement 

nonetheless does not render that analysis useless or irrelevant.”).4

Even prior to Kenny A., however, as previously explained, many courts routinely used a 

lodestar calculation to cross-check the propriety of a common fund award.  See Def’s Opp. at 4 

(citing cases); see also In re Dep’t of VA Data Theft Lit., 653 F. Supp. 2d 58, 61 (D.D.C. 2009) 

(calculating the lodestar to cross-check the reasonableness of a common fund award); United 

States v. 8.0 Acres of Land, 197 F.3d 24, 33 (1st Cir. 1999) (holding that a fee at the lodestar 

amount was a reasonable percentage of the common fund).  Plaintiffs note that this crosscheck 

has previously been considered “optional” by district courts in this Circuit.  Kenny A’s reasoning 

is instructive in developing a metric to measure the propriety of any fee award.  The Supreme 

Court criticized old case law that allowed the court to set a reasonable fee pursuant to a 12-factor 

test which “gave very little actual guidance to district courts” and “produced disparate results.”  

130 S. Ct. at 1672.  By contrast, the Court praised the lodestar calculation for being “readily 

administrable,” “objective,” permitting “meaningful judicial review” and producing “reasonably 

 

                                                           
4 Counsel argue, puzzlingly, that “capping” common fund fees at the lodestar would be inconsistent with 
statutory intent.  The government has not argued that counsel could never receive an award higher than 
the lodestar.  Indeed, the four percent to which the government agrees here is an enhanced lodestar.  
Moreover, it is difficult to imagine how the determination by a Court of the appropriateness of an 
attorneys fee award at or just above the rate that Congress has statutorily determined is reasonable for 
incentivizing civil rights actions, would somehow disincentivize civil rights actions. 
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predictable results.”  Id.  These considerations apply no less to common fund awards than to fee-

shifting awards.  If anything, because in a class action common fund approach, there is no 

adversary party present in the usual sense, here the Court should be more vigilant about setting a 

fee with reference to an objective standard rather than facilitating counsel’s efforts to pick a high 

number based on many subjective, intertwined factors.  Both justice and the appearance of 

justice are best served by imposing a measurable, objective standard for the fees ultimately 

assessed against the class. 

As class counsel appear to concede, the Court has a fiduciary obligation to closely 

scrutinize a fee award in this context.  In setting the amount of fees that class members will be 

paying their lawyers, the Court is not enforcing a bargain between arms length parties, nor 

exactly deciding a dispute between adversaries with an equal interest in the matter.  Therefore, 

the Court should closely scrutinize a fees award made at the expense of the class to ensure that it 

is strictly reasonable.  See Def’s Opp. at 4-5.  The government does not purport to represent the 

interests of the class in this matter, only its own interests in achieving the goals of the settlement 

and the reasonable expenditure of funds that originate in the federal fisc.  Accordingly, the 

question before the Court is not why the Court should not grant class counsel’s motion; the 

question is whether class counsel has justified the amount they seek.  See Cox v. DC, 2010 WL 

5018149 (D.D.C. Dec. 9, 2010) (in ordinary fee litigation, the burden is on party seeking fees); 

Data Theft Lit., 653 F. Supp. 2d at 60 (explaining that the Court acts as fiduciary to represent 

interests of absent class members). 

II. None of the Factors Cited By Class Counsel Justifies an Enhancement to $60.8 
Million 

 
 The government does not dispute that class counsel are entitled to payment, and the 

parties do not have significant disputes on the facts underlying a fees award.  For example, the 
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parties are in agreement that the litigation has been lengthy and complex and do not contest the 

proposition that class counsel are highly skilled and obtained a good result for their clients.   As 

the Supreme Court recently held, all of these factors are taken into consideration in setting a 

lodestar figure and they do not constitute a reason for multiplying the lodestar.  Kenny A., 130 S. 

Ct. at 1672-74.  Accordingly, none of these factors would justify an additional multiplier in a 

lodestar context, and they should not do so here.  See, e.g., Van Horn, 2010 WL 1751995.  

Indeed, class counsel do not explain how these factors would justify their request for $60.8 

million. 

 Similarly, class counsel argue that they are entitled to additional compensation because 

they took on a risk of nonpayment and advanced funds.  They do not explain what multiplier or 

percentage was necessary for them to undertake such a risk.  Again, Kenny A.’s reasoning seems 

applicable here.  The Equal Credit Opportunity Act contains a fee-shifting provision that was 

available, see 15 U.S.C.§ 1691e(d), and the lodestar available under a fee-shifting statute is 

“presumptively sufficient” to “induce a capable attorney to undertake the representation of a 

meritorious civil rights case.”  130 S. Ct at 1672-73.  Accordingly, as a policy matter, there 

should be no need for the Court to go beyond the lodestar to induce capable attorneys such as 

these to undertake representation. 

 Additionally, class counsel point out that there have been few objections from class 

members and that those who did object misunderstood the meaning of the award.  See Pls’ Reply 

at 16-17.  The government does not dispute this, but the silence of the absent class members in 

no way renders the Court a rubberstamp for class counsel’s request of $60.8 million.  Rather, the 

Court stands as a fiduciary for the absent class members who do not have independent counsel 

for the purposes of evaluating the fee award.  See Data Theft Lit., 653 F. Supp. 2d at 60. 
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Primarily, Plaintiffs rely upon other class action settlements in which either the 

percentage of the fund was higher than four percent or in which the lodestar “multiplier” was 

higher than that sought here.  It is true that, in the past, courts have sometimes awarded higher 

percentages of a common fund than that available here.  As some courts have noted, however, 

use of ordinary percentages in cases involving very large funds can lead to a significant windfall 

to counsel.  See In re Washington Public Power Supply System Securities Litigation, 19 F.3d 

1291, 1296-98 (9th Cir. 1994); Goldberger v. Integrated Resources, Inc., 209 F.3d 43 (2nd Cir. 

2000) (finding that ordinary percentage would yield a significant windfall for counsel and 

awarding the lodestar or about 4 percent); In re Domestic Air Transportation Antitrust Litig., 148 

F.R.D. 297, 352 (N.D. Ga. 1993) (though the benchmark in common fund cases is 20%-30%, fee 

awards usually fall in the 13%-20% range for funds of $51-$75 million, and in the 6-10% range 

for funds of $75-$200 million; fee award of 5.25% of roughly $300 million “adequately accounts 

for the economies of scale in class actions of this size”).5

Accordingly, even prior to Kenny A., courts generally limited the multipliers available in 

“mega-fund” cases worth more than $100 million.  See In re Cendant Corp. PRIDES Litig., 243 

F.3d 722, 742 (3d Cir. 2001) (finding lodestar multiplier of 1.35 to 2.99 were more common in 

megafunds over $100 million).

     

6

                                                           
5 Plaintiffs cite one unpublished opinion in this district for the proposition that such windfalls are 
necessary to avoid penalizing counsel for achieving a good result.  In re Vitamins Antitrust Litigation, 
2001 WL 34312839 (D.D.C. 2001). That court’s approach was based on the unique circumstances of that 
case, including the fact that fees did not diminish the recovery of the class, and in any event the 
subsequent reasoning of multiple circuit courts and the Supreme Court seems more persuasive. 

  Moreover, an article cited by class counsel provides strong 

6 Although not universally approved, see In Re Rite Aid Corp. Sec. Litig, 396 F.3d 294 (3d Cir. 2005), 
some courts have adopted a sliding scale approach to cases involving large funds.  There are different 
versions of this method, but generally the Court decreases the percentage of the fund awarded to counsel 
declines as the fund increases.  See Carpenters Health & Welfare Fund v. Coca-Cola Co., 587 F. Supp. 
2d 1266, 1269 (N.D. Ga. 2008); In re Unisys Corp. Retiree Medical Benefits ERISA Litigation, 886 F. 
Supp. 445 (E.D. Pa. 1995); In re Chambers Development Securities Litigation, 912 F. Supp. 852 (W.D. 
Pa. 1995). 
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reason to believe that older cases they cite with large multipliers represent outliers, to say the 

least.  See Pl’s Reply at 15.  The same paper that counsel cited for the proposition that the mean 

common fund award was 24% in civil rights cases found that the mean multiplier (in a similar set 

of civil rights cases) was only 1.99%.7

 Finally, Plaintiffs note that it is not normally necessary for their lodestar to be precisely 

calculated for the purposes of a cross-check.  In the present case, we do not disagree.  Without 

having seen the billing records, for the purposes of this motion, the government has accepted at 

face value the full lodestar claimed for all hours and expenses ever logged in relation to this case, 

at current rather than historic rates, regardless of whether those hours were necessary, 

reasonable, useful, or billed at reasonable market rates.  Moreover, the government has accepted 

at face value class counsel’s unsubstantiated estimate of the hours necessary to complete work on 

the settlement in the future.  The government noted the lack of a clear showing of counsel’s 

exercise of billing judgment in its initial response in order to show that the enhancement the 

government proposes is in fact generous.  The government does not oppose an enhancement of 

the full, unadjusted lodestar amount of $26.5 million (including expenses) to $30.4 million.  

Accordingly, the government is hardly demanding that the Court engage in “bean-counting” or 

otherwise commit substantial party or judicial resources to calculation of a precise lodestar.  On 

  See Eisenberg, Theodore & Miller, Geoffrey P., 

Attorneys’ Fees and Expenses in Class Action Settlements: 1993-2008, 7 J. Empir. L. Stud. 248, 

at 24 (2010).  The authors found that significantly lower multipliers were used in cases in which 

fee-shifting statutes were also available.  The overall mean multiplier in such cases dropped from 

1.96 to 1.38.  Id.  That is particularly significant given that these cases all significantly predate 

the Supreme Court’s increasing skepticism of multipliers, as evidenced by Kenny A.  

                                                           
7 The set of data for this analysis was necessarily limited to those cases where the lodestar figure was 
available, and it actually excluded cases where the multiplier was one (i.e., those cases where the court 
awarded the lodestar exactly). 
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the contrary, the government has argued for a more modest enhancement than plaintiffs’ counsel 

seek of the unadjusted lodestar to be awarded from the class fund.  The point is, though, that 

class counsel should get a reasonable fee, but no more. 

CONCLUSION 

For the foregoing reasons, the Court should award fees and expenses in the amount of 

$30.4 million. 

      Respectfully Submitted, 

TONY WEST 
Assistant Attorney General 

 
RONALD C. MACHEN JR. 
United States Attorney 
Civil Division, Room E4216 
555 Fourth Street NW 
Washington, DC  20530 
Telephone:  (202) 514-7170 
 
FELIX V. BAXTER 

      Director, Federal Programs Branch 
 
      JUDRY L. SUBAR 
      Assistant Director, Federal Programs Branch  

 
/s/ Amy E. Powell___________________________ 
Attorneys, Federal Programs Branch 
Civil Division 
20 Massachusetts Avenue NW, Room 7336 
Washington, DC  20530 
Telephone:  (202) 514-9836 

Dated: April 12, 2011 
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