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Defendants Halliburton Company; Kellogg Brown and Root, Inc.; Kellogg Brown & 

Root Services, Inc.; KBR Technical Services, Inc.; Kellogg Brown & Root Engineering 

Corporation; Kellogg Brown & Root International, Inc. (a Delaware Corporation); and Kellogg 

Brown & Root International, Inc. (a Panamanian Corporation) (collectively, “KBR”)1 submit this 

memorandum in support of their accompanying motion to dismiss Relator’s First Amended 

Complaint (the “Complaint”) pursuant to Rules 12(b)(6) and 9(b). 

INTRODUCTION AND SUMMARY OF ARGUMENT 

 In his 15-count Complaint, Relator Harry Barko alleges that KBR violated the False 

Claims Act, 31 U.S.C. §§ 3729 et seq. (the “FCA”), by incurring what Barko views as excessive 

subcontract costs and then allegedly passing those costs on to the United States Government 

under a contract called “LOGCAP III.”  KBR is the Government’s prime contractor under 

LOGCAP, and provides a wide range of logistical support services to the military in Iraq through 

that contract, often through awarding and administering subcontracts.  Barko was a subcontract 

administrator for KBR in Iraq at Site B-1 (Al Asad) for nearly a year, from July 8, 2004 through 

June 20, 2005.  (Compl. ¶ 1)  He alleges that improper charges were incurred under KBR’s 

several subcontracts with two foreign companies2 for the provision of laundry services, the 

construction of a “man camp,” the provision of labor personnel, and the drilling of water wells.   

                                                
1  The Relator has made no specific allegations that Halliburton Company; Kellogg Brown 
and Root, Inc.; KBR Technical Services, Inc.; and Kellogg Brown & Root Engineering 
Corporation played any role in the acts or omissions at issue; nor is any such role discernible in 
the contractual or other documents referenced in the Complaint.  Accordingly, KBR moves to 
dismiss these defendants pursuant to Rule 9(b) for failure to “apprise each defendant of the 
specific nature of his or her participation in the fraud.”  In re Newbridge Networks Sec. 
Litig., 767 F. Supp. 275, 282 (D.D.C. 1991).    See also United States ex rel. Williams v. Martin-
Baker Aircraft Co., 389 F.3d 1251, 1257 (D.C. Cir. 2004).  
 
2  Both foreign companies, Daoud & Partners, Inc. (“Daoud”) and Eamar Combined For 
Trading and Contracting Company (“Eamar”), are named as defendants in this case but, to 
KBR’s knowledge, have not yet been served. 
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 Despite the more than 75 pages of exposition in his False Claims Act Complaint, Barko 

does not actually allege any false claims, nor plead facts sufficient to support an inference of 

fraud.  Rather, after reviewing procurement files for subcontracts that for the most part were 

competed, awarded, and administered by others before he ever arrived in Iraq, Barko has simply 

catalogued all the KBR business decisions that he disagrees with, or that were not documented 

fully enough to answer his questions about them.  He accuses KBR of “fraud” for these dozens 

of day-to-day contracting decisions because they do not square with his own views about sound 

contract administration.   

 FCA lawsuits cannot be based on opinion, however – matters which, like Barko’s 

subjective assessments of KBR’s contract performance, cannot be judged true or false on the 

basis of objective facts.  United States ex rel. Bettis v. Odebrecht Contractors of Cal., Inc., 297 

F. Supp. 2d 272, 277, 287 (D.D.C. 2004), aff’d, 393 F.3d 1321 (D.C. Cir. 2005); United States ex 

rel. Wilson v. Kellogg Brown & Root, Inc., 525 F.3d 370, 376-77 (4th Cir. 2008).  In fact, not 

even properly alleged deficiencies in contract performance can support a claim for fraud under 

the FCA.  Bettis, 297 F. Supp. 2d at 292 (holding that a “contract dispute” was “not a false claim 

within the meaning of the FCA”).3  This proposition has special force in the government 

contracts area, where the Government has the ability under the Federal Acquisition Regulation 

(“FAR,” codified at 48 C.F.R.) to address deficient contract performance in several ways, 

                                                
3  See also Bettis, 297 F. Supp. 2d at 286 (defendant’s failure to use cost-saving devices, as 
it stated it would in its bid, “at best” prove that its “bid analysis turned out to be deficient, not 
that it intended to defraud the government”), 287 (failure to conform to an industry standard is 
not actionable under the FCA), 291 (“‘simple contract breaches’ . . . cannot provide evidence of 
a knowing violation of the [FCA]”) (quoting United States v. Basin Elec. Power Co-op., 248 
F.3d 781, 794 (8th Cir. 2001)), 292; Wilson, 525 F.3d at 377 (“mere ‘allegations of poor and 
inefficient management of contractual duties’ are ‘not actionable under the [FCA]’”) (quoting 
Harrison v. Westinghouse Savannah River Co., 176 F.3d 776, 789 (4th Cir. 1999)). 
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including termination and disallowance of costs.  See, e.g., FAR §§ 31.201, 42.801-42.803, 

52.246-5.  Barko alleges no such contractual remedies pursued by the Government in response to 

his allegations (first filed four years ago), and yet seeks to make a fraud case, in the 

Government’s name, out of those same allegations.4  The Government alone, not Barko, has the 

standing to pursue claims for alleged deficiencies in KBR’s performance, if there were any.  As a 

stranger to the contract between KBR and the Government, Barko’s only opportunity to sue on 

the Government’s behalf turns on his ability to plead fraud actionable under the qui tam 

provisions of the FCA – to move beyond assertions about imprudent contracting decisions and, 

instead, allege specific facts showing that there were fraudulent charges submitted to the 

Government as false claims.  He has not done so.      

Barko not only mistakes contract issues for fraud, but in second-guessing KBR’s business 

decisions, he also ignores justifications for those decisions that are evident on the face of the 

contract-related documents that he relies upon in his Complaint – a plain failure to account for 

“obvious alternative explanations” for the conduct he alleges that makes his Complaint subject to 

dismissal under the Supreme Court’s recent decision in Ashcroft v. Iqbal, 129 S. Ct. 1937, 1951 

(2009) (clarifying Rule 8 notice pleading requirements).  Barko’s reliance on those documents 

makes them appropriate for the Court’s consideration on a motion to dismiss, Gustave-Schmidt v. 

Chao, 226 F. Supp. 2d 191, 196 (D.D.C. 2002), and his allegations should be disregarded to the 

extent the documents contradict them.  Johnson v. Long Beach Mortgage Loan Trust 2001-4, 

451 F. Supp. 2d 16, 46 (D.D.C. 2006) (citing Miller v. Pac. Shore Funding, 224 F. Supp. 2d 977, 

984 n.1 (D. Md. 2002)).       

                                                
4  The Government has not intervened in this case.   
 

Case 1:05-cv-01276-JSG   Document 53   Filed 06/19/09   Page 11 of 49



 

 4 

 There can be no liability under the False Claims Act, moreover, when no false claims are 

pled.  Martin v. Arc of the District of Columbia, 541 F. Supp. 2d 77, 82 (D.D.C. 2008).  Barko 

alleges no facts to support an inference that there was fraud associated with what he regards as 

KBR’s poor contract performance.  He does not identify or describe any false bills submitted by 

KBR to the Government, and he certainly does not allege facts suggesting that KBR knowingly 

defrauded the Government.  Instead, he offers speculation that KBR “could” have passed on to 

the Government the subcontract charges he thinks were improper (see, e.g., Compl. ¶ 28) – 

conclusory pleading that does not satisfy his burden to plead facts sufficient to support an 

inference that his claim is plausible, Iqbal, 129 S. Ct. at 1949-50, or his obligation to plead fraud 

with particularity under Rule 9(b).  These defects are pervasive, and require dismissal of all 

counts in Barko’s Complaint.   

 Barko’s Complaint should be dismissed for the following additional reasons specific to 

each count:  

1. Counts I, II, and III relate to three laundry subcontracts awarded to Daoud, and 

allege that KBR should have sought more competition before awarding the contracts and should 

not have extended Daoud’s period of performance thereafter.  (Compl. ¶¶ 454-56, 459, 466-68, 

471-76)  Barko generally alleges that insufficient competition for the laundry subcontracts 

resulted in contracts that were fraudulent from their inception, and that subsequent change orders 

to those subcontracts inflated the costs paid for laundry services.  Although he offers his own 

views about what KBR should have done, Barko does not allege any objective standards that 

KBR violated in connection with these contracts, pleads no facts sufficient to raise an inference 

of fraud, and does not describe any false claims allegedly presented to the Government.  In fact, 

Daoud was the low bidder.  Barko’s allegation that KBR’s extension of the contract paid Daoud 
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more money than Daoud had initially agreed to accept also states no claim, because, as this Court 

has held, later price adjustments are common in government contracting, and in themselves 

support no inference that either the initial bid or the subsequent adjustments were fraudulent.  

See Bettis, 297 F. Supp. 2d at 281-82.  The basis for KBR’s decision in any event is explained in 

documents that Barko relies on in his Complaint.   

 2. Counts IV, V, and VI relate to KBR’s purchase of laundry buildings and 

equipment from Daoud through change orders to the same laundry subcontracts that are the 

subject of Counts I through III.  Barko alleges that this purchase represents “double-billing” by 

KBR – a repurchase of property KBR already paid for – because he believes that boilerplate 

terms in the General Conditions of the original subcontract provide that buildings and equipment 

would become the property of KBR.  Specific terms in the laundry subcontracts, however, 

together with contemporaneous documents referenced in the Complaint, show that the 

subcontracts were “turn-key” laundry services contracts, in which Daoud was to maintain 

ownership of the buildings and equipment it used to perform the required services.  Barko reads 

the contracts otherwise, but disputed issues of law are not actionable under the FCA.  Bettis, 297 

F. Supp. 2d at 291; United States ex rel. Siewick v. Jamieson Science & Eng’g, Inc., 214 F.3d 

1372, 1378 (D.C. Cir. 2000).  It is not fraudulent to advance one’s own plausible reading of a 

contract, as KBR does here, even if that position later proves incorrect.  United States ex rel. 

K&R Ltd. P’ship v. Mass. Housing Fin. Agency, 456 F. Supp. 2d 46, 62 (D.D.C. 2006), aff’d, 

530 F.3d 980 (D.C. Cir. 2008).  In Count V, Barko poses a similar, non-actionable question of 

contract interpretation, claiming that KBR’s purchase of the laundry buildings and equipment 

included payment for land on military bases (which neither KBR nor Daoud owned), when the 

change orders he relies upon support a different interpretation.  Count VI alleges that these 
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change orders paid Daoud a negotiated “buyout premium” without competitive bidding, but 

Barko identifies no objective falsehood associated with KBR’s decision to pay it, and the 

“premium” in any event is explained in the contract documents he relies upon.  Counts IV, V, 

and VI also fail to describe any alleged false claim that was ever presented to the Government.   

 3.   Count VII alleges that KBR contracted with Eamar to drill water wells, but that 

Eamar did not actually drill any wells before it was terminated.  This alone is not enough to state 

a claim, however, because, as Barko acknowledges, Eamar’s subcontract provided for payment 

of costs related to “mobilization” and leasing of drilling rigs prior to any actual drilling (Compl. 

¶ 248), and those costs had already been paid when Eamar’s subcontract was later terminated for 

default.  (Id. ¶ 252)  It is not fraud to pay a contractor what its contract requires.   Applying his 

own personal standards, Barko may think KBR struck a poor bargain with Eamar, but such an 

allegation raises no inference of fraud, see Bettis 297 F. Supp. 2d at 292, and Barko does not 

describe any false claim that was ever presented to the Government. 

 4. Counts VIII, IX, and X involve a KBR subcontract with Daoud to construct a 

“man-camp,” or dormitory.  Count VIII alleges that Daoud’s construction was substandard 

(Compl. ¶ 508), but such claims are, at most, contract disputes, not fraud.  See Wilson, 525 F.3d 

at 376-77; Bettis, 297 F. Supp. 2d at 291.  Count IX alleges that KBR did not enforce penalty 

clauses against Daoud and agreed to change orders that increased the value of the subcontract, 

but he does not claim that the additional work was not done, and he ignores the fact that the 

Government itself approved additional funds for materials and services relating to the man-camp, 

thus negating any inference of fraud.  Bettis, 297 F. Supp. 2d at 294, 296-97.  In Count X, Barko 

alleges in conclusory fashion that KBR reduced a competing bid to make it appear closer in 

value to Daoud’s bid in order to award the man-camp subcontract to Daoud.  His own allegations 
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contradict that assertion and, even if true, the competing bid was at all times millions of dollars 

higher than Daoud’s, again negating the inference of fraud that Barko tries to draw.  Barko also 

fails to describe any actual false claims presented to the Government as a result of any of the 

conduct alleged in Counts VIII, IX, and X. 

 5. Counts XI, XII, and XIV relate to the award of and charges under a Master Labor 

Agreement.  Counts XI and XII allege that the labor Daoud billed for under that agreement 

should have been included in the costs of other subcontracts, such as the laundry subcontracts.  

Barko contends that there was no “need” for additional labor, but acknowledges that the 

additional labor charges were for “emergency labor.”  (Compl. ¶¶ 328-29, 335-37)  A relator’s 

subjective view of the level of staffing needed to provide services is insufficient to allege the 

objective falsehoods necessary to sustain an FCA claim.  See Wilson, 525 F.3d at 377.  

Moreover, Barko offers no basis for concluding that it was inappropriate, let alone fraudulent, for 

KBR to have used multiple contract vehicles to supply the labor necessary to serve the needs of 

the military.  Counts XI and XII also contain no description of any false claim presented to the 

Government related to costs incurred under the Master Labor Agreement.  Count XIV, which 

alleges inadequate competition in the award of the Master Labor Agreement to Daoud, similarly 

supplies no facts to support an inference of fraud and does not identify any false claims presented 

to the Government.   

 6. Count XIII alleges that KBR paid for additional laundry supplies that Barko 

believes should have been included in the cost of the original subcontract.  Barko does not claim 

that the new equipment was not needed or not actually purchased and delivered, but that Daoud 

did not maintain the original equipment in working order.  (Compl. ¶ 357)  This, too, is a 

contractual performance issue, not fraud.  No false claims are identified. 
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 7. Count XV involves subcontracts for water well-drilling awarded to Daoud.  Barko 

alleges that there was inadequate competition resulting in prices that were too high because 

Daoud was not the lowest bidder (id. ¶ 419), but he pleads no facts to support any inference that 

KBR violated any rules by selecting Daoud, let alone committed fraud, and he ignores 

documents referenced in his Complaint showing that KBR had legitimate reasons for selecting 

Daoud for the initial phases of the work – in particular, Daoud’s ability to mobilize more quickly 

than the lower bidder.  (Id. ¶¶ 419, 555)  Barko also alleges that Daoud’s wells did not work and 

were in a state of disrepair (id. ¶ 557), once again attempting to convert contract performance 

issues into fraud.  Barko also fails to identify any false claims submitted by KBR to the 

Government.   

ARGUMENT 

I. Applicable Standards. 

 A. The False Claims Act. 

 The FCA, 31 U.S.C. § 3729, principally imposes liability for the submission of false 

claims to the federal Government.  “The FCA is not a catchall anti-fraud provision.”  United 

States ex rel. Hockett v. Columbia/HCA Healthcare Corp., 498 F. Supp. 2d 25, 71 (D.D.C. 

2007).  It “‘focuses on the submission of a claim, and does not concern itself with whether or to 

what extent there exists a menacing underlying scheme.’”  Id. (quoting United States ex rel. 

Aflatooni v. Kitsap Physicians Serv., 314 F.3d 995, 1002 (9th Cir. 2002)).  Liability under the 

Act therefore requires that a defendant knowingly present, or cause to be presented, to the 

Government a false or fraudulent claim for payment; fraudulent schemes are not actionable 

Case 1:05-cv-01276-JSG   Document 53   Filed 06/19/09   Page 16 of 49



 

 9 

under the FCA unless a false claim for payment results.5  United States ex rel. Barrett v. 

Columbia/HCA Healthcare Corp., 251 F. Supp. 2d 28, 35 (D.D.C. 2003) (dismissing FCA 

claims that did “not allege that claims for payment were made to the federal government” related 

to an alleged fraudulent scheme).6  To state a claim under the FCA, Barko must allege that “there 

was a false or fraudulent claim, record, or statement, made with the requisite scienter, that was 

material, and that caused the government to pay out monies or to forfeit monies due.”  United 

States ex rel. Ervin & Assocs., Inc. v. Hamilton Sec. Group, Inc., 370 F. Supp. 2d 18, 50-51 

(D.D.C. 2005), appeal dismissed, No. 04-5396, 2006 WL 573864 (D.C. Cir. Feb. 7, 2006); see 

also K&R Ltd. P’ship, 456 F. Supp. 2d at 54 (stating FCA liability exists where a defendant “(1) 

submitted a claim to the government; (2) which was false; and (3) which the defendant knew was 

false”).7   

 A FCA relator must do more than “describe a private scheme in detail but then . . . allege 

simply and without any stated reasons for his belief that claims requesting illegal payments must 

                                                
5  The FCA was recently amended by the Fraud Enforcement and Recovery Act of 2009, in 
part to modify the definition of a claim and the persons to whom a claim must be submitted 
before liability will attach.  These amendments only apply, however, to conduct occurring after 
the date of enactment, May 20, 2009, and therefore do not apply to Barko’s false claims 
allegations.  See Fraud Enforcement and Recovery Act of 2009, Pub. L. No. 111-21, § 4(a), (b), 
and (f), 123 Stat. 1620; 31 U.S.C. § 3729(a), (b)(2). 
 
6  See also Lemusu v. Dep’t of Justice, No. 08-1179, 2008 WL 2686817, at *1 (D.D.C. July 
8, 2008) (finding no viable FCA claim where petitioner’s claim did not involve a claim for 
payment); Martin, 541 F. Supp. 2d at 82 (dismissing FCA claims where the plaintiff’s complaint 
failed to allege that any false claims were submitted to the Government for payment); United 
States ex rel. J. Cooper & Assocs., Inc. v. Bernard Hodes Group, Inc., 422 F. Supp. 2d 225, 233 
(D.D.C. 2006); United States ex rel. Totten v. Bombardier Corp., 380 F.3d 488, 492 (D.C. Cir. 
2004).  
 
7  The materiality requirement is satisfied only if the record or statement “‘has a natural 
tendency to influence action or is capable of influencing action.’”  Ervin, 370 F. Supp. 2d at 46 
(quoting United States ex rel. Berge v. Trs. of Univ. of Ala., 104 F.3d 1453, 1460 (4th Cir. 
1997)). 
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have been submitted.”  Ervin, 370 F. Supp. 2d at 51 (internal quotations and citation omitted).  

Moreover, a plaintiff’s “mere allegations of poor and inefficient management of contractual 

duties are not actionable under the [FCA].”  Wilson, 525 F.3d at 377 (internal quotations and 

citation omitted).   Contract disputes are not false claims.  Bettis, 297 F. Supp. 2d at 291-92.8  

Nor are matters of opinion, mistakes, or disputes about what the law requires.  Id. at 277, 291, 

294-95 (holding that “there is no basis for imposing FCA liability based on faulty or mistaken 

engineering judgments”); Siewick, 214 F.3d at 1378.  Rather, the FCA requires an “objective 

falsehood,” Wilson, 525 F.3d at 376, meaning the knowing, false presentation of a matter “that 

the speaking party could reasonably classify as true or false” – “In short, the claim must be a lie.”  

Bettis, 297 F. Supp. 2d at 277 (internal quotations and citation omitted).  See also United States 

ex rel. Lamers v. City of Green Bay, 168 F.3d 1013, 1018 (7th Cir. 1999). 

 B. Fed. R. Civ. P. 12(b)(6). 

 A motion to dismiss under Rule 12(b)(6) must be granted when “the allegations in a 

complaint, however true, could not raise a claim of entitlement to relief.”  Bell Atlantic Corp. v. 

Twombly, 550 U.S. 544, 558 (2007).  In ruling on the motion, the Court may consider “the facts 

alleged in the complaint, any documents either attached to or incorporated in the complaint and 

matters of which [the Court] may take judicial notice.”  EEOC v. St. Francis Xavier Parochial 

Sch., 117 F.3d 621, 624 (D.C. Cir. 1997).  The Court also may consider “documents upon which 

the plaintiff's complaint necessarily relies even if the document is produced not by the plaintiff in 

the complaint but by the defendant in a motion to dismiss.”  Hinton v. Corrections Corp. of Am., 

                                                
8  See also Thompson v. Islam, No. 01-0585, 2005 WL 3262926, at *7 (D.D.C. July 29, 
2005) (“Furthermore, absent a showing of an extra-contractual duty, all three jurisdictions [D.C., 
MD and NY] bar a fraud claim that stems merely from the failure to perform a contract.”). 
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No. 08-778, 2009 WL 1636100, at *1 (D.D.C. June 11, 2009) (internal quotations and citation 

omitted).   

 While the Court must construe a complaint in the light most favorable to the plaintiff, the 

Court need not accept inferences that are unsupported by the facts set out in the complaint or 

mere legal conclusions cast in the form of factual allegations.  Twombly, 550 U.S. at 555.  Nor 

should the Court accept allegations that are contradicted by documents attached to or referenced 

in the complaint.  Rae v. United States, 530 F. Supp. 2d 127, 130-31 (D.D.C. 2008) (court “need 

not accept inferences that are unsupported by the complaint, or by the exhibits to the 

complaint”); Johnson, 451 F. Supp. 2d at 46 (“When the bare allegations of the complaint 

conflict with any exhibits or documents, whether attached or adopted by reference, the exhibits 

or documents prevail.”) (quoting Miller, 224 F. Supp. 2d at 984 n.1).  

 To withstand a motion to dismiss, Relator’s complaint must contain “more than labels 

and conclusions [or] a formulaic recitation of the elements of a cause of action.”  Twombly, 550 

U.S. at 555. “Threadbare recitals of the elements of a cause of action, supported by mere 

conclusory statements, do not suffice.”  Iqbal, 129 S. Ct. at 1949.  Rather, the factual allegations 

must “possess enough heft to show that the pleader is entitled to relief,” and “must be enough to 

raise a right to relief above the speculative level.”   Twombly, 550 U.S. at 555, 557 (internal 

quotations and citation omitted).  While the Rule 8 notice pleading requirement is flexible, “it 

does not unlock the doors of discovery for a plaintiff armed with nothing more than 

conclusions.”  Iqbal, 129 S. Ct. at 1950.   

 In Iqbal, the Supreme Court amplified the two-pronged approach employed in Twombly 

in considering a motion to dismiss.  Iqbal, 129 S. Ct. at 1949-52.  First, a court should “begin by 

identifying pleadings that, because they are no more than conclusions, are not entitled to the 
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assumption of truth.”  Id. at 1950.  Second, a court should assume the truth of the “well-pleaded 

factual allegations . . . and then determine whether they plausibly give rise to an entitlement to 

relief.”  Id. (emphasis added).  The test of plausibility requires the plaintiff to account for 

“obvious alternative explanations” for the conduct alleged.  Id. at 1951 (quoting Twombly, 550 

U.S. at 567). Where the allegations, so tested, give rise to no viable claim, “this basic deficiency 

should . . . be exposed at the point of minimum expenditure of time and money by the parties and 

the court” by dismissing the complaint.  Twombly, 550 U.S. at 558 (internal quotations and 

citations omitted).     

 C. Fed. R. Civ. P. 9(b). 

 Rule 9(b) requires that, “[i]n alleging fraud or mistake, a party must state with 

particularity the circumstances constituting fraud or mistake.”  Fed. R. Civ. P. 9(b).  The rule 

applies to FCA cases, and requires relators to set out the details of the specific alleged scheme 

and its falsehoods, as well as supply the time, place, and content of false representations, and link 

that scheme to claims for payment made to the United States.  United States ex rel. Totten v. 

Bombardier Corp., 286 F.3d 542, 551-52 (D.C. Cir. 2002); see also United States ex rel. Joseph 

v. Cannon, 642 F.2d 1373, 1385 (D.C. Cir. 1981).  In the context of the FCA, Rule 9(b) is 

intended “‘to prevent [] the filing of a complaint as a pretext for the discovery of unknown 

wrongs.’”  Martin, 541 F. Supp. 2d at 83 (quoting Kowal v. MCI Commc’ns Corp., 16 F.3d 1271, 

1279 n.3 (D.C. Cir. 1994)); see also United States ex rel. Karvelas v. Melrose-Wakefield Hosp., 

360 F.3d 220, 226 (1st Cir. 2004).  
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II. All Counts Of Barko’s Complaint Should Be Dismissed Because He Has Pled His 
 Own After-The-Fact Assessment of KBR’s Contract Performance Rather Than The 
 Knowing Submission Of False Claims To The Government. 
 
 A. Barko Has Alleged Poor Contract Performance, Not False Claims. 

 All of the 15 counts in Barko’s Complaint – many of which are duplicative – are 

grounded in Barko’s after-the-fact assessment of the manner in which KBR awarded and 

administered subcontracts in Iraq.  His Complaint is full of references to bid evaluations and 

contract decisions that pre-date his arrival in Iraq in July 2004 (Compl. ¶ 1).9  His own vantage 

point is not pled, and it is apparent that he is someone who reviewed files and made his own 

assessment of what he saw in them, unguided by any contemporaneous understanding of the 

surrounding circumstances.  (See, e.g., id. ¶¶ 290 (“There is no documented explanation or 

justification in the files for the second change order.”), 303 (“[n]o record or documentation exists 

to indicate KBR sought a ‘best and final offer’ from all bidders”))   

 As a result, what Barko is able to supply is not the requisite account of an “insider[] privy 

to a fraud,” Bly-Magee v. California, 236 F.3d 1014, 1019 (9th Cir. 2001) (internal quotations 

and citation omitted), but his own suspicions based on apparent departures from the way he 

thinks business should have been done.  Suspicions are not false claims, however.  See United 

States ex rel. Detrick v. Daniel F. Young, Inc., 909 F. Supp. 1010, 1022 (E.D. Va. 1995) 

(dismissing complaint on Rule 9(b) grounds where relator’s allegations revealed he was, “in 

essence, a complainant who went to the government and said ‘I think there’s something fishy 

going on in connection with Government Contract A and Contractor B’”); see also Bettis, 297 F. 

                                                
9  See, e.g., Compl. ¶¶ 108, 123, 125 (B-1, 2, 3 laundry contracts awarded in December 
2003 and modified in June 2004), 295 (B-6 “man-camp” bids received January 2004), 321, 326 
(work releases for labor dated March 2004), 380 (“Master Labor Agreement” dated November 
2003). 
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Supp. 2d at 297 n.38 (“expressions of opinion are not actionable as fraud”) (quoting Harrison, 

176 F.3d at 792).    Barko was required to do more than “‘describe a private scheme in detail but 

then . . . allege simply and without any stated reasons for his belief that claims requesting illegal 

payments must have been submitted.’”  Ervin, 370 F. Supp. 2d at 51 (quoting Aflatooni, 314 F.3d 

at 1002). 

 Yet suspicions alone are what Barko pleads.  Again and again, the Complaint recounts his 

criticisms of KBR’s performance in the award and administration of subcontracts and then jumps 

to the conclusion that fraud must have occurred.  (See, e.g., Compl. ¶¶ 454, 468, 526-27, 552)  

Poor contract performance in itself is not fraud.  Wilson, 525 F.3d at 377; Bettis, 297 F. Supp. 2d 

at 286, 291-92.  Missing from Barko’s account are facts sufficient to support an inference of 

fraud, and in particular, a link – pled with the particularity required by Rule 9(b) – between 

KBR’s alleged mishandling of these subcontracts and some false claim presented by KBR to the 

Government for payment.  See Barrett, 251 F. Supp. 2d at 35; Totten, 380 F.3d at 492; United 

States ex rel. McBride v. Halliburton Co., No. 05-00828 (HHK), 2007 WL 1954441, at *9 

(D.D.C July 5, 2007) (dismissing several FCA claims that lacked “sufficient allegations of any 

false claims being  presented” to the Government).   

Barko supplies no particularized facts about the timing, content, amount, or number of 

invoices from KBR to the Government that allegedly reflected fraudulent charges by KBR’s 

subcontractors.10  In fact, Barko does not allege that any charges actually were passed on to the 

Government; his assertion is only that they could have been passed on.  (Compl. ¶¶ 28 (“KBR 

                                                
10  See Karvelas, 360 F.3d at 233 (affirming dismissal of FCA complaint in which relator 
had attempted to describe at “considerable length” sixteen different fraud schemes, but had 
“never specifie[d] the dates or content of any particular false or fraudulent claim allegedly 
submitted for reimbursement” to the Government). 
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could pass these costs along to the United States Government”), 228 (“Of course, KBR could 

pass these costs on to the United States Government under the LOGCAP III program.”), 143, 

193)11  Of the 560 paragraphs in Barko’s Complaint, only one, paragraph 14, addresses the issue 

of presentment of a false claim directly, alleging simply that “[p]resentment to the United States 

has been made under KBR’s LOGCAP III contract with the United States Government.”  This 

conclusory allegation does not link the allegedly fraudulent charges that KBR allegedly paid its 

subcontractors to any false claim presented to the Government, and falls well short of Rule 9(b)’s 

requirement to supply the time, place, and content of particular false representations.12  

 This Court has dismissed FCA claims with similar defects.  In Martin v. Arc of the 

District of Columbia, for example, the plaintiff worked for an organization that received federal 

funding, and during the course of her employment, she identified instances in which she believed 

that the organization was not in compliance with federal and local funding requirements related 

to hiring employees with at least one year of “job coaching” experience providing effective job 

training to clients with developmental disabilities.  Martin, 541 F. Supp. 2d at 79-80.  Because 

the defendant was not hiring employees with the required experience, plaintiff believed that the 

service suffered and that the defendant fraudulently received federal funds.  Id. at 82.  As in the 

present case, plaintiff’s theory of the fraud on the Government was conclusory.  Because the 

                                                
11  On at least one occasion, Barko alleges that KBR elected not to charge the Government 
for costs it incurred.  (Compl. ¶ 344)  Elsewhere, his allegations make clear that he does not 
know what KBR did and did not bill, and that he is alleging only that, if KBR billed the 
Government for certain things, the bills would have been improper.  (See id. ¶ 359 (“Any 
instance of billing for laundry equipment,” etc., “is an instance of double-billing and constitutes 
a false claim”))  
 
12  A good example of Barko’s generalized speculation is his assertion that certain 
unspecified “information” that “fraudulent contracting” occurred at “other sites in the B sector” 
where he did not work, and that it is “most likely occurring throughout the LOGCAP III contract 
program.”  (Compl. ¶ 51) 
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defendant continued to receive federal funds despite its non-compliance with the funding 

requirements, plaintiff was led “to the ‘natural conclusion’ that ‘the Arc falsified its reports and 

funding applications to the government.’”  Id.  This Court found such allegations insufficient to 

state a claim under the FCA, however, because “[n]owhere in plaintiff’s complaint does she 

allege that a fraudulent claim was submitted to the government for payment, nor does she allege 

who submitted such a claim, nor the time frame for when the fraudulent submissions were 

made.”  Id.13  So, too, here.    

 In lieu of pleading what the FCA requires – actual false claims – Barko advances the 

theory that, because LOGCAP is a cost reimbursement-type contract, it is enough to allege that 

there were missteps by KBR, as the prime contractor, that raised its subcontracting costs.  Barko 

contends that false claims therefore must be presumed, if for no other reason than that KBR 

could have passed those increased costs on to the Government.  But even if KBR billed the 

Government in full for every one of the charges alleged by Barko (which Barko does not allege), 

not every act or omission by a contractor that increases the Government’s costs amounts to a 

fraud.  As this Court has recognized, “the reality of government contracting” is that contracts 

often cost more than they were expected to cost, Bettis, 297 F. Supp. 2d at 281, and that 

“[d]isputes arise between the government and its contractors every day” without giving rise to 

liability under the FCA.  United States ex rel. Bettis v. Odebrecht Contractors of Cal., Inc., 393 

F.3d 1321, 1329 (D.C. Cir. 2005) (quoting Siewick, 214 F.3d at 1378).  Poor, inefficient, even 

wasteful contract performance may entitle the Government to contract remedies, for instance, but 

in itself it is not actionable as fraud under the FCA.  Wilson, 525 F.3d at 377; Bettis, 297 F. Supp. 

                                                
13  This result is in keeping with several similar decisions in this Circuit.  See Totten, 380 
F.3d at 492; Lemusu, 2008 WL 2686817, at *1; J. Cooper & Assocs., 422 F. Supp. 2d at 233; 
Barrett, 251 F. Supp. 2d at 35. 
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2d at 286, 291-92.14  It is therefore Barko’s burden to plead specific facts indicating that what he 

is describing was fraud, not garden variety contract performance problems.   

 He has not carried that burden.  His premise – that the cost reimbursement structure of 

LOGCAP gave KBR an incentive to inflate costs (Compl. ¶¶ 28, 55-57) – is contradicted by that 

contract and the laws governing it.  Under 10 U.S.C. § 2306(a) and 41 U.S.C. § 254(b), as well 

as FAR § 16.102(c), the “cost-plus-a-percentage-of-cost system of contracting” has long been 

prohibited in order to prevent the incentives that Barko alleges.15  For this reason, LOGCAP – a 

“Cost Plus Award Fee” contract (“CPAF”) – is structured so that profit is calculated as a 

percentage of a pre-determined, estimated cost ceiling that makes any actual cost overruns 

irrelevant.  (See Ex. 1, LOGCAP III Section H, Special Contract Requirements, § H.36(c) 

(KBR’s award fee “shall be established based upon the negotiated estimated cost to execute the 

effort”))  Moreover, KBR’s CPAF contract “allows the Government to unilaterally vary the 

amount of award fee paid based on its evaluation of the Contractor’s performance.”  (Id. § 

H.36(a))  A substantial factor determining KBR’s eligibility for an award fee over and above 

reimbursement of its costs is KBR’s “cost performance,” that is, its ability to manage costs to the 

satisfaction of the Government.  (See id. § H.36(b)-(m))  Under this contractual framework, 

KBR’s incentive is, as a matter of law, the exact opposite of what Barko claims.  KBR’s 

incentive is not to inflate costs, but to be as efficient as possible.  Failure on KBR’s part to 

                                                
14  See also Harrison, 176 F.3d at 789; United States ex rel. Hopper v. Anton, 91 F.3d 1261, 
1265 (9th Cir. 1996) (“It is not the case that any breach of contract . . . automatically gives rise to 
a claim under the FCA[;] . . .[t]he FCA is far narrower.  It requires a false claim.”).   
 
15  See Muschany v. United States, 324 U.S. 49, 61-62 (1945) (“The danger guarded against 
by the Congressional prohibition was the incentive to a government contractor who already had a 
binding contract with the Government for payment of undetermined future costs to pay liberally 
for reimbursable items because higher costs meant a higher fee to him, his profit being 
determined by a percentage of cost.”).   
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manage the Government’s costs thus carries contractual consequences in terms of how much 

KBR is paid, but it is not a breach, much less an indication of fraud.   

 Finally, the Complaint often is unclear even whether KBR’s administration of its 

subcontracts was proper or improper, let alone the subject of a false claim.  It attacks the manner 

in which KBR awarded subcontracts, but then concedes the process was “marginally 

competitive.”  (Compl. ¶ 29)  At several points, with no objective basis to criticize, the 

Complaint accepts that charges were “legitimate,” “allowable,” “appropriate,” or at least 

“debatable,” while simultaneously reserving the ability to dispute them.  (See, e.g., id. ¶¶ 44, 

134, 148, 216)  In every case, it is clear that Barko’s own personal belief alone is the arbiter of 

what charges are and are not proper.  (See, e.g., id. ¶¶ 144 (“Of course, the Relator disputes the 

validity of each of the charge items listed.”), 188 (“The Plaintiff does not accept these charges as 

legitimate.”))  FCA claims require an objective falsehood, Wilson, 525 F.3d at 376, and cannot 

be based on mere opinion.  Bettis, 297 F. Supp. 2d at  297 n.38.   

 B. Barko Failed to Plead Intent. 
 
 In order to state a claim under the FCA, a relator must allege that the defendant made 

“false claims ‘knowingly’ by (1) having actual knowledge, (2) acting in deliberate ignorance, or 

(3) acting in reckless disregard.”  United States ex rel. K&R Ltd. P’ship v. Mass. Housing Fin. 

Agency, 530 F.3d 980, 983 (D.C. Cir. 2008); see 31 U.S.C. § 3729(b).16  While Rule 9(b) does 

not require Relator to plead intent or knowledge with the specificity required for pleading fraud, 
                                                
16  Reckless disregard is “‘an extreme version of ordinary negligence.’”  Ervin, 370 F. Supp. 
2d at 41 (quoting United States v. Krizek, 111 F.3d 934, 942 (D.C. Cir. 1997)).  “The severity of 
conduct required to constitute ‘reckless disregard’ underscores that innocent mistakes, mere 
negligence, or even gross negligence (without more) are not actionable under the False Claims 
Act.”  United States ex rel. Ervin & Assocs., Inc. v. Hamilton Sec. Group, Inc., 298 F. Supp. 2d 
91, 101 (D.D.C. 2004) (citing Lamers, 168 F.3d at 1018).   
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as the Supreme Court recently confirmed, conclusory allegations of intent do not meet the 

pleading requirements of Rule 8.  See Iqbal, 129 S. Ct. at 1954 (holding that “Rule 8 does not 

empower [plaintiff] to plead the bare elements of his cause of action, affix the label ‘general 

allegation,’ and expect his complaint to survive a motion to dismiss”).     

 Relator fails to plead the FCA’s intent element in his Complaint, providing only 

conclusory statements which the Court is not required to credit.  Id. at 1949-51.  While Barko 

alleges various ways in which he thinks KBR knowingly or recklessly mishandled its 

responsibilities under LOGCAP, and uses conclusory labels for this alleged poor contract 

performance like “fraud ab initio” and fraud “on its face” (Compl. ¶¶ 40, 454, 491), he does not 

supply facts to support any inference of fraud or knowing submission of false claims.  For 

example, with respect to Count I, Barko alleges that “KBR knowingly, willfully and recklessly 

authorized contracts in the absence of legitimate competition for the contracts to provide laundry 

facilities and services for the U.S. Military.”  (Compl. ¶ 455)  This is a conclusory allegation that 

the Court should not accept.  See Iqbal, 129 S. Ct. at 1951; Twombly, 550 U.S. at 555.  Even if 

accepted, however, it is at most an allegation that KBR knew it was awarding non-competitively 

bid contracts, not that KBR knew it was presenting false claims to the Government.   

For the remaining counts, Barko’s pleading follows the same deficient pattern – alleging 

that KBR “knowingly, willfully and recklessly” did something that Barko suspects is 

wrongdoing, but which he fails to link to any charges that were fraudulent or any false claim 

knowingly presented to the Government.  (See Compl. ¶¶ 466 (Count II), 478 (Count IV), 487 

(Count V), 498 (Count VI), 502 (Count VII), 508 (Count VIII), 514 (Count IX), 521 (Count X), 

529 (Count XI), 533 (Count XII), 539 (Count XIII), 550 (Count XIV), 555 (Count XV))  Other 

allegations regarding KBR’s knowledge suffer from the same defect, asserting that KBR knew it 
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was mishandling its LOGCAP responsibilities, but pleading no facts to support the inference that 

KBR was defrauding the Government through knowing submission of false claims.  (See, e.g., 

id. ¶¶ 160-61 (alleging that KBR was “well aware” of the increased costs to purchase the laundry 

facilities through change orders), 180-81 (alleging that KBR “ignored” the amount Barko 

believes would have been proper to increase the contract for purchase of facilities), 381 (alleging 

that “KBR never intended to have another vendor win the [Master Labor Agreement] contract”)) 

Barko’s Complaint should be dismissed for failure to allege intent.    

III. Barko’s Laundry Allegations Do Not State A Claim Under The FCA.   

A. Allegations Regarding Inadequate Competition for the Laundry 
Subcontracts (Counts I- III). 

 
 In Counts I, II, and III, Barko alleges deficiencies in KBR’s bidding and award of laundry 

subcontracts to Daoud at sites B-1, B-2, and B-3.17  Barko does not allege presentment of a false 

claim resulting from these deficiencies, and the well-pled facts do not support an inference of 

fraud – especially given that Daoud was the low bidder at each site.  (Compl. ¶ 65-66, 88)   

   As the Supreme Court held in Iqbal, the Court should begin by identifying allegations 

that are just conclusions, and therefore not entitled to any presumption of truth even at the 

motion to dismiss stage.  129 S. Ct. at 1951.  In the part of his Complaint addressed to the 

laundry subcontracts (Compl. ¶¶ 23-232), Barko does not identify any fraudulent conduct.  

Instead, in his description of Count I, Barko states a conclusion, that “lack of competition created 

contracts, which were assigned to Daoud by fraud ab initio.”  (Id. ¶ 454; see also id. ¶¶ 467-68 

(Count II)) In support of that conclusion, Barko does not cite any statute, regulation, or contract 

provision that required KBR to obtain any greater or different competition than it did before 

                                                
17  Copies of those subcontracts, which Barko references in the Complaint, are attached as 
Exs. 2, 3, and 4. 
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awarding these laundry contracts.  On the contrary, the applicable federal regulations give 

government contractors substantial discretion in managing the process through which 

subcontracts are awarded.  See FAR §§ 44.204, 52.244-5(a) (“The Contractor shall select 

subcontractors (including suppliers) on a competitive basis to the maximum practical extent 

consistent with the objectives and requirements of the contract.”) (emphasis added).  Further, the 

regulations recognize several circumstances in which a contract may be awarded through means 

other than full and open competition.  See, e.g. FAR §§ 6.302 through 6.302-7 (stating seven 

circumstances permitting the use of other than full and open competition, such as where the 

request is urgent or the service is available from a single source).  Barko alleges nothing to 

suggest that KBR’s decisions in the award of the laundry subcontracts did not comport with its 

obligations under the FAR, and is improperly basing a fraud claim on his own subjective 

assessment of what KBR ought to have done to ensure it received a good price.  Cf. Bettis, 297 F. 

Supp. 2d at 292 (“[T]he fact that plaintiff believes the [Army Corps of Engineer’s] settlement 

[with the defendants] was improvident is absolutely irrelevant to the issue of whether defendant 

violated the FCA.”).     

Further, the “‘notion of a government contract that is void ab initio is fraught with 

analytical problems, especially where the government has declined . . . to join a relator’s suit.’”  

Id. at 282 (quoting Siewick, 214 F.3d at 1377-78).  As the D.C. Circuit has held, even assuming 

that a contract might be voidable, invalidity would require something more in the government 

contracts setting, namely, facts sufficient to support the inference “that the government would 

exercise the assumed right to disclaim.”  Siewick, 214 F.3d at 1378.  This is especially true in a 

qui tam action, because “a court that found contracts invalid in a qui tam action where the 

government has not joined the plaintiff would have unilaterally divested the government of the 
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opportunity to exercise . . . the discretion to accept or disaffirm the contract on the basis of 

complex variables reflecting the officials’ views of the government’s longterm interests.”  Under 

KBR’s LOGCAP contract, the Government has the ability to dispute, suspend, and disallow 

costs it believes are not allowable.  See FAR §§ 31.201, 42.801-42.803.  Barko’s opinion should 

not be substituted for both KBR’s and the Government’s in order to create a fraud claim out of a 

purely contractual matter. 

 The facts Barko alleges in support of his opinion that inadequate competition led to the 

fraudulent award of contracts do not advance his claim, either.  Barko complains that there were 

only two bidders for the laundry subcontracts (Compl. ¶¶ 62-63), and that the only bid other than 

Daoud’s was flawed.  (Id. ¶ 449)18   He implies that the other bid simply gave protective cover to 

a still-too-high bid from Daoud, but the facts alleged in the Complaint and as stated in the 

contract documents support no such inference.  The competing bid is alleged to have been over 

$21 million, leaving ample cover for KBR to accept a Daoud bid of $11.7 million if Barko were 

correct in his supposition that the competition was rigged.  (See id. ¶¶ 65-66)  But, as Barko 

acknowledges, KBR went back to Daoud and successfully demanded $2.5 million in further 

price concessions for the three sites at issue.  (See id. ¶¶ 72-85)   

Barko also alleges that KBR issued a “Notice to Proceed” to Daoud on November 18, 

2003, over a month before the laundry subcontracts were actually signed on December 30, 2003  

(id. ¶¶ 94, 112-13), offering his view that this month might have been used to solicit other bids 

and negotiate lower prices.  (Id. ¶ 463)19  Barko’s conjecture is not a well-pled “objective 

                                                
18  Barko does not explain why the other bid was flawed, except to note that it was 
significantly higher than Daoud’s.  (Compl. ¶¶ 65-66)  This supports no inference of fraud. 
 
19  In an attempt to cast suspicion on this process, Barko incorrectly alleges that that the 
subcontracts executed in December 30, 2003 were “backdated.”  The Notice to Proceed (attached 
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falsehood,” Wilson, 525 F.3d at 376, and should be rejected accordingly.   He also ignores the 

Scope of Work requirement in the Subcontract Terms, which provides that laundry services must 

be operational no later than December 24, 2003 – meaning that work needed to be in process 

well before that date; that is, there was no “extra” month to consider additional bids or further 

negotiate pricing.  (See Exs. 2-4, Subcontract Terms ¶¶ 2.1(n) (Exs. 2-3), 2.1(j) (Ex. 4))   

Even if Barko had sufficiently alleged that the process KBR used to award laundry 

services contracts violated the FAR or some other contractual obligation, he would still fail to 

state a claim because he does not allege at all, let alone with particularity, that this process was 

material to any decision by the Government to pay for the services Daoud performed.  Ervin, 370 

F. Supp. 2d at 36, 46 (holding that materiality is a required element of FCA liability requiring 

proof that the alleged fraud “has a natural tendency to influence action or is capable of 

influencing agency action”) (internal quotations and citation omitted).  This Court has previously 

held that KBR’s right to be paid under LOGCAP did not turn on KBR’s exact compliance with 

contractual or regulatory requirements, which means that flaws in the subcontracting process, if 

indeed they occurred, likely would not have been material to KBR’s payment.   See McBride, 

2007 WL 1954441, at *8 n.17 (“KBR need not have complied with each of its obligations, 

whether regulatory or contractual, to be paid.  The standard for payment under LOGCAP (at 

least of the ‘award fee’) was flexible, and payment was allowed even where compliance was not 

exact.”).     

                                                                                                                                                       
as Ex. 5) provided the basic terms of the agreement between the parties so that work could begin 
and notes that a contract would be available for signature shortly thereafter.  The contract itself 
(see, e.g., Ex. 2) indicates that the “Effective Date” of the work is November 18, 2003, with 
signature by the parties on December 30, 2003.  It is hardly suspicious, much less fraudulent, that 
the performance of a contract might begin immediately to provide urgently needed support to the 
military, with formal contract documents to be completed and executed later.   
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Barko’s allegations in Counts I through III relating to change orders to the laundry 

subcontracts suffer from the same defects.  He alleges generally that change orders extended the 

period of performance of the contract, increasing the total price of the contracts without 

competition.  (Compl. ¶¶ 451-52, 471-74)  Barko does not explain why he thinks this conduct 

was fraudulent, except for the unsupported and speculative allegation that “the only apparent 

purpose” of the change orders “was to inflate the price to a contractor.”  (Id. ¶ 472)  His 

allegation is implausible on its face because, if a contract is extended, the price must be adjusted 

to compensate for the longer performance.  Barko does and cannot allege any facts supporting an 

inference that it was fraudulent for KBR to decide to extend a subcontractor’s services to the 

troops beyond that contractor’s initial performance period.  Twombly, Iqbal, and Rule 9(b) 

require well-pled facts, not implausible conclusions.    

To the extent that Barko is contending that Daoud intentionally underbid the laundry 

contracts while planning to claim more money later through change orders, he confronts yet 

another obstacle in this Court’s decision in Bettis.  In that case, the Court held that, as a matter of 

law, there can be no FCA claim based on a deflated bid theory, absent evidence that the bidder’s 

later claims for compensation in excess of its bid price were themselves fraudulent, i.e., “claim[s] 

for money to which . . .  [the contractor] is not legitimately entitled.”  Bettis, 297 F. Supp. 2d at 

281 (“The fact that a deflated bid alone cannot suffice to impose liability under the FCA is not, 

however, cured by merely adding a claim that defendant sought monies above and beyond the 

bid price.  Such a proposition completely ignores the reality of government contracting where it 

is common for a contract that was bid at one price to ultimately cost far more.”).20  Barko does 

                                                
20  In Bettis, the relator claimed that a contractor submitted an intentionally low bid to 
induce award of the contract, intending to seek money above the bid price in the future.  The 
district court held that, as a matter of law, this alone was not sufficient to maintain a FCA claim.  
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not allege any facts supporting an inference that the extension and modification of these 

contracts was fraudulent or, indeed, anything other than legitimate and fully justified by the 

circumstances.     

Counts I, II, and III should be dismissed for these reasons.21 

B. Allegations Regarding the Purchase of Laundry Facilities and Equipment 
through Change Orders (Counts IV-VI). 

 
 Counts IV, V, and VI relate to allegations regarding KBR’s purchase of laundry facilities 

and equipment through change orders to the Daoud laundry subcontracts.  Barko alleges that 

certain provisions of the General Conditions attached to the laundry subcontracts with Daoud 

provided that buildings and equipment provided by Daoud would become the property of KBR.  

(Compl. ¶¶ 119-20)  He claims that KBR’s subsequent purchase of the laundry facilities and 

equipment through change orders was a second purchase of property it already owned, resulting 

in “double billings.”  (Id. ¶¶ 137, 141, 482-83)  No billings from KBR to the Government are 

ever described, however.  The most Barko can say is that KBR “would be able to . . . pass those 

costs along to the United States Government” (id. ¶ 143 (emphasis added)), which is not 

sufficient under either Twombly and Iqbal or Rule 9(b).    

    Barko’s allegations also fail to state a claim for fraud.  The subcontract and the change 

orders (and the accompanying “Price and Negotiation Memorandum” prepared pursuant to FAR 

§ 15.406-3) demonstrate KBR’s understanding that the original subcontracts did not convey 
                                                                                                                                                       
297 F. Supp. 2d at 281.  Bettis was affirmed on the district court’s alternative basis for its ruling, 
i.e., that as a factual matter, the evidence was insufficient to permit the inference that the 
defendant contractor had fraudulently induced the Government to award it the contract at issue.  
United States ex rel. Bettis v. Odebrecht Contractors of Cal., Inc., 393 F.3d 1321, 1323 (D.C. 
Cir. 2005).   
   
21  Count II also alleges that Daoud’s work in constructing the laundry facilities was 
“substandard.”  (Compl. ¶ 465)  As discussed above, allegations of poor performance are not 
actionable under the FCA.  Wilson, 525 F.3d at 377; Bettis, 297 F. Supp. 2d at 286, 291-92. 
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ownership of Daoud’s buildings and equipment to KBR.22  According to KBR’s Price and 

Negotiation Memorandum, “[t]he basis upon which the subcontract was solicited was for the 

subcontractor to provide turnkey laundry services wherein at the end of the period of 

performance the subcontractor [Daoud] would retain title to all of the real property and 

equipment.”  (Ex. 6, Price and Negotiation Memorandum)  The subcontract uses that same term, 

“turnkey”:  “PROJECT shall mean providing of a turn key supply and operation of a laundry 

facility. . . .”  (Ex. 2, Subcontract Terms ¶ 1.1)  The documents that Barko relies upon show that 

Daoud even discounted its initial bid price to reflect the fact that, under this “turnkey” 

arrangement, it would not be conveying ownership of the facilities and equipment to KBR.  (Ex. 

6, Price and Negotiation Memorandum at 1-2)  And, not having negotiated, drafted, executed, or 

administered these contracts, Barko does not and cannot say that the contract means something 

other than what the parties obviously thought it meant.  See Iqbal, 129 S. Ct. at 1949-51 (in order 

to satisfy the Twombly “plausibility” test, plaintiffs must plead facts sufficient to account for 

“more likely” or “obvious alternative explanations” for the conduct at issue in order to support 

an allegation that conduct was unlawful).           

Barko is correct that the “Subcontract General Conditions” appended to the laundry 

subcontracts provide for the “sublet work” to become KBR’s property.  (Compl. ¶¶ 119-20)  The 

law of contract interpretation is clear, however, that general provisions like these must defer to 

more specific ones.  Southwestern Elec. Co-Op, Inc. v. FERC, 347 F.3d 975, 982 (D.C. Cir. 

2003).  Indeed, that is the only reasonable way to construe KBR’s contracts.  For example, the 

same “Subcontract General Conditions” document, with the same boilerplate language about 

                                                
22  The change orders and the “document package supporting” those change orders are 
referenced and described in detail in the Complaint (Compl. ¶¶ 158-60, 171-76, and 207-12), and 
thus are appropriate to consider on a motion to dismiss.  Gustave-Schmidt, 226 F. Supp. 2d at 
196.  Those documents are attached as Exs. 6, 7, and 8.    
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conveyance of title, is appended to the other subcontracts at issue in this case, including the 

Master Labor Agreement (Ex. 9).  If the Court were to apply those General Conditions without 

regard to the specific purposes of the agreement to which they attached, it would have to 

conclude, irrationally, that the parties intended for KBR to take title to the human beings whose 

labor was purchased under that agreement. 

KBR’s interpretation of the laundry subcontracts for these reasons is the only correct one, 

but in a FCA case, KBR need not be correct about its contracts so long as its interpretation is a 

plausible one, as it is here.  As a matter of law, “[i]f the only evidence a plaintiff submits is that 

claimant submitted a claim based on a plausible but erroneous contract interpretation, then there 

can be no FCA liability absent some specific evidence of knowledge that the claim is false or of 

intent to deceive.”  K&R Ltd. P’ship, 456 F. Supp. 2d at 62 (internal quotations and citation 

omitted); see also Lamers, 168 F.3d at 1018 (“imprecise statements or differences in 

interpretation growing out of a disputed legal question are similarly not false under the FCA”).  

Barko makes no such allegation.  He is just substituting his own contract interpretation opinion 

for KBR’s, which this Court has held to be an insufficient basis for an FCA claim.  See Bettis, 

297 F. Supp. 2d at 291 (“[R]elator’s position amounts to nothing more than a complaint that [the 

defendant] proposed unreasonable contract interpretations and twisted factual presumptions, and 

that this, according to plaintiff, is legally sufficient for purposes of the FCA.  Simply put, that is 

not the law.  Disputed legal issues do not constitute fraud.”) (emphasis added) (internal 

quotations and citations omitted).   

Even if it turned out that KBR was wrong about its contracts with Daoud – that is, if the 

Government successfully disallowed KBR’s claimed costs for the “buyout” of the Daoud 

facilities – it still would not mean that KBR had submitted a false claim.  “Disputes arise 
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between the government and its contractors every day.  Contractors do not win every penny they 

claim.  On [Barko’s] theory, any contracting party that misunderstands its legal entitlements and 

therefore fails to recover on an invoice in full would be liable under the False Claims Act,” and 

this is not the law.  Bettis, 393 F.3d at 1329 (quoting Siewick, 214 F.3d at 1378).    Count IV 

must be dismissed for these reasons. 

 Count V alleges that KBR’s purchase of Daoud’s facilities and equipment was 

fraudulent, based on Barko’s opinion that the relevant change orders included the purchase of 

land on U.S. military bases in Iraq, which was already owned by the Government.  (Compl. ¶¶ 

487-92)  As with every other count in the Complaint, Barko does not plead facts to support an 

inference of fraud or describe a single false claim presented to the Government, with 

particularity or otherwise, and, as elsewhere, his non-actionable, subjective view of the contracts 

is at odds with the contract documents.   

 Although the change orders describe the purchase of “real property,” the term is clearly 

meant to reference the facilities, not the land upon which they stand.  The Material Requisition 

for the B-1 change order (which is part of the “document package” supporting the change order 

that is referenced in the Complaint) refers to “B1 Facility and Equipment,” not land.  (Ex. 6, 

Material Requisition (emphasis added))  The change order itself notes that one of the purposes is 

“to obtain a fee simple absolute to the real property and contents therein.” (Id., Change Order 2 

(emphasis added))  The phrase “and contents therein” (i.e., the laundry equipment) indicates that 

the term “real property” means a building, not land on a military base.  Barko’s assertion that the 

change order included the purchase of land in Iraq to which neither Daoud nor KBR could claim 

title is implausible, and cannot be the basis for liability.  Iqbal, 129 S. Ct. at 1951-52.  In 

contrast, KBR’s plausible view under the circumstances that the term “real property” did not 
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include the actual land, but the laundry facilities themselves, negates any inference of fraud.  

K&R Ltd. P’ship, 456 F. Supp. 2d at 62.   

 Count VI revisits Barko’s complaints about KBR’s award and administration of these 

laundry facilities contracts (see Part III(A), supra, regarding Counts I-III), this time in the 

context of the amounts paid under the change orders to acquire Daoud’s facilities and equipment.   

Barko alleges that these change orders included a 25% buyout premium that was negotiated 

without competitive bidding.  (Compl. ¶¶ 495-99)  Barko does not explain how there could be a 

competitive bidding process for KBR’s purchase of facilities and equipment owned by a single 

contractor, and his allegations amount to after-the-fact, subjective assessments, by him, about the 

price paid and the process for determining that price.  What is more, those assessments ignore the 

contract documents that he relies on, which indicate that the buyout price was based on the 

percentage that Daoud discounted its initial prices on the assumption that it would retain 

ownership.  (See Ex. 6, Price and Negotiation Memorandum)  Barko does not allege that the 

costs were not incurred by KBR, pleads no facts suggesting fraud, and does not describe any 

claims related to these change orders that were ever presented to the Government.  For those 

reasons, Count VI must be dismissed. 

C. Allegations Related to Payments for Additional Labor (Count XII) and 
Supplies (Count XIII) Provided for the Laundry Facilities.         

 
In Count XII, Relator alleges that Daoud “double billed” KBR for labor to perform 

laundry services under a separate subcontract for labor, when he says the costs of labor should 

have been included in the cost of the laundry subcontracts.  (Compl. ¶¶ 333-51, 529)  Barko 

claims that billing for laundry personnel and not back-charging the original laundry subcontracts 

was double-billing and constitutes a false claim.  (Id. ¶ 339)  In support, Barko points to 

language in the B-1 laundry subcontract which says that Daoud is to “[p]rovide all labor, 
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material, equipment . . . to provide laundry services at Al Asad AB, Iraq. . . .”  (Id. ¶ 333)  The 

contract does say that, but neither that language nor any other facts alleged by Barko indicates 

that the laundry subcontracts forbade Daoud from legitimately charging for additional labor in 

the event that troop levels at the site changed significantly, or for other unforeseen circumstances 

– an entirely plausible development in an unstable war-time environment.23  There is no assertion 

that KBR and the Government paid for the same labor twice, or that there was any prohibition 

against KBR using multiple contract vehicles as necessary to assure that adequate labor was 

available to accomplish the task at hand.24  Here again, Barko pleads no facts to support an 

inference of fraud and takes no account of obvious innocent explanations for the charges he 

complains about.  Iqbal, 129 S. Ct. at 1951.   Barko’s own allegations recognize that the 

additional labor was “emergency labor” for the laundry service operations (Compl. ¶¶ 335-37; 

see also Change Order 2 to ML0001-WL-00036, referenced in Barko’s Complaint at ¶¶ 335-36 

(attached as Ex. 10)), which would have justified the additional charges.25  The requisition 

                                                
23  Consistent with FAR § 52.243-2 (“Changes – Cost-Reimbursement”), section 8.1.3 of the 
General Conditions appended to the contracts at issue (which are part of Exs. 2-4, 9) provides for 
adjustments to be made in the parties’ contract relationship to address changed circumstances.   
 
24  Barko alleges that KBR employees also “volunteered” time to support the laundry 
operations, and appears to assert that, as a result, the Government was due some sort of credit 
against Daoud’s charges.  (Compl. ¶¶ 340-46)  He identifies KBR time sheets for ice plant 
workers with handwritten notes that indicate overtime hours were for laundry work (id. ¶ 347), 
and alleges that “[w]hile KBR personnel volunteered to help keep the laundry going, they were 
not charging the Government for that time as far as the Relator knows.”  (Id. ¶ 344)  It is not at 
all clear from the Complaint how properly recorded KBR “volunteer” labor could have given rise 
to a false claim by KBR, and in fact, Barko seems to be making this vague and conclusory claim 
only against Daoud.  (Id. ¶ 339)   
 
25 It is evident from the Complaint, moreover, that KBR did nothing to hide the charges for 
emergency laundry personnel from the Government.  KBR developed a separate subcontract (a 
Temporary Personnel Services Agreement, referred to by Barko as a Master Labor Agreement) 
in order to procure necessary labor not already provided for in other contracts (Compl. ¶ 338) – 
hardly an attempt to hide fraudulent “double billing.”   
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accompanying the change order supports this plausible, non-fraudulent purpose, noting that the 

intended use is for “extended hours for subcontractors.”  (Ex. 10, Material Requisition)  Once 

again, Barko describes no actual false claim to the Government that resulted from any of this 

alleged misconduct.  Count XII must be dismissed. 

 Count XIII is similar to Count XII, but involves additional charges for laundry supplies, 

not labor.  (Compl. ¶¶ 353-73)  Barko alleges that there were over $400,000 in purchases for 

laundry supplies, equipment, and repairs that he thinks should have been included in the cost of 

the original subcontract.  (Id.)  The Complaint provides even less information about these 

purchases than it does about the emergency labor.  For example, it does not say whether these 

purchases were made under separate subcontracts or purchase orders.  Nor does it allege that the 

purchases in fact were already included in the billing under the original laundry subcontracts.  

Nor are there any allegations relating to false claims – Barko recites that these charges “were 

billed” (Compl. ¶ 372), but does not say that they were ever billed to the Government by KBR, 

and does not supply the date, amount, content, or person responsible for any such claim.  See 

Totten, 286 F.3d at 551-52; Joseph, 642 F.2d at 1385; Martin, 541 F. Supp. 2d at 83.26   

 Count XIII also returns to complaints that Daoud performed poorly.  (Compl. ¶¶ 357 

(“Daoud failed and refused to maintain equipment in proper working order as required by the 

original subcontract.”), 358 (“Daoud failed to maintain adequate supplies on hand to allow 

laundry services to be performed timely.”))  These are Barko’s opinions of Daoud’s 

                                                
26  Count XIII also includes the allegation that Daoud’s failure to maintain adequate supplies 
forced its subcontractor at B-1, Tepe, to send employees into dangerous areas to procure 
additional supplies, resulting in the death of two such employees.  (Compl. ¶¶ 360-64)  Barko 
says it is “unknown” whether the families were compensated under the Defense Base Act, or by 
insurance (id. ¶ 364), and does not appear to be making a claim of his own for the employees’ 
deaths.  His lawsuit references only the FCA as the basis for his cause of action, and there is no 
standing under that statute for a relator to recover for personal injuries to himself or others, or, 
for that matter, for anything other than false claims.    
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performance, and they are not actionable under the FCA.  Wilson, 525 F.3d at 377; Bettis, 297 F. 

Supp. 2d at 297 n.38.  For these reasons, Count XIII also should be dismissed.   

IV. Allegations Regarding Daoud’s Contract To Construct A Man-Camp Do Not State 
A False Claim (Counts VIII-X). 

 
 Counts VIII, IX, and X set forth Relator’s allegations of suspected wrongdoing in the 

award and administration of a KBR subcontract with Daoud for the construction of a dormitory,  

or “man camp,” at site B-6 in Iraq for 375 personnel.  These claims suffer from similar defects as 

the laundry subcontract claims, and each must be dismissed. 

 The conduct alleged in Count VIII relates to the quality of the work done by Daoud, a 

performance allegation that cannot give rise to an FCA claim.  Barko goes on at length about the 

construction problems:  “improper welding” (Compl. ¶ 257), “improper length and thickness” 

(id. ¶ 258), bolts that were “too short” and “not properly tightened” (id. ¶¶ 259-60), “improper” 

tack welds (id. ¶ 265), floor beams that were “too long” (id. ¶ 267), and other problems.  (Id. ¶¶ 

254-76, 508)  Barko complains that the defects were never cured, and that a KBR internal 

memorandum noted that KBR “can not fix every miscue . . . only the serious ones.”  (Id. ¶¶ 274-

75)  None of these allegations supports an inference of fraud, however, and indeed, none is 

accompanied by even a conclusory allegation of fraud.  (Id. ¶¶ 508-12)  Nor does Barko allege 

the presentment of any claim, much less a false one, to the Government.  Rather, Barko is 

claiming the cost to construct the dormitory and damages for the allegedly diminished value of 

the dormitory as a result of the poor construction.  (Id. ¶¶ 511-12)  These are, at best, breach of 

contract claims, not fraud.  Wilson, 525 F.3d at 377; Bettis, 297 F. Supp. 2d at 286, 291-92; 

Thompson, 2005 WL 3262926, at *7.  Count VIII should be dismissed.   

 In Count IX, Barko alleges that change orders to the Daoud dormitory contract, intended 

to penalize Daoud for its poor performance, were rescinded, and that subsequent change orders 
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added more than $2,000,000 to the contract.  (Compl. ¶¶ 286-90, 516-17)  Barko concludes that 

it was fraud for KBR to further fund the contract after KBR identified Daoud’s poor 

construction, but he does not allege any facts to support that conclusion (id. ¶ 518), and he never 

claims that the subsequent costs were not legitimately incurred on the project.  On the contrary.  

One of the change orders Barko protests is Change Order 3, which added $515,000 to the 

subcontract for “additional services.”  (See Change Order 3, attached as Ex. 11; Compl. ¶ 291)  

The purchase approval form accompanying Change Order 3 indicates that the requisition “was 

approved by the ACO.”  (Ex. 11)  Where a Government official is consulted about a change 

order increasing the price of a contract and approves it, there can be no false claim.  See Bettis, 

297 F. Supp. 2d at 296 (“‘Even if the discrepancy constituted a false statement, the [government] 

knew of the discrepancy, and so [defendant] did not “knowingly” submit a false claim.’”) 

(quoting United States ex rel. Baker v. Hughes Helicopters, Inc., 71 F.3d 321, 328 (9th Cir. 

1995)).  Once again, Barko cannot plead the most essential element of an FCA violation, an 

actual false claim presented to the Government related to the conduct alleged.  Count IX should 

be dismissed. 

 Count X is a variation on Barko’s claims related to inadequate competition in the award 

of subcontracts.  Here, Barko alleges that KBR “manipulated the bidding process” for the B-6 

man-camp in order to award the contract to Daoud.  (Compl. ¶ 521)  Barko alleges that the two 

bids received for the project were greater than 25% apart – Daoud’s bid was $11.9 million and 

Al Musurie’s bid was $15.1 million.  (Id. ¶¶ 295-96)  Barko alleges that, according to “LOGCAP 

III protocol,” when the two lowest bids for a subcontract are greater than 25% apart, KBR must 

take additional steps to ensure the bids are appropriate, including requesting the bidders to 

review the SOW and requesting a best and final offer.  (Id. ¶ 312)  He also alleges that the 
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contract should be re-solicited.  (Id. ¶ 314)  In this case, Barko asserts that rather than take these 

steps, KBR decreased Al Musurie’s bid slightly so that it was within 25% of Daoud’s on the bid 

tab evaluation, and KBR could therefore award the contract to Daoud without going through this 

additional process.  (Id. ¶¶ 314, 317)  

 The Complaint itself contradicts that version of events.  It concedes, based on 

contemporaneous KBR memos, that Al Musurie submitted a “best and final offer” that deleted 

an incentive fee.  (Id. ¶¶ 305-09)  That is not a “manipulation” of the so-called “25% rule,” but 

rather appears to have been a correct application of the rule to seek further bidding when bids are 

too far apart, and Barko offers nothing to the contrary except his assertion that he personally 

could find no documentation to satisfy himself that KBR really did go out and get further bids.  

(Compl. ¶ 310)  Even if Barko were correct, and KBR broke the “25% rule” somehow, he still 

has not stated a claim for fraud.  He does not allege that the “25% rule” is a law, the violation of 

which amounts to fraud.27  He does not allege facts to support an inference that any false claim 

was associated with this situation – indeed, once again, KBR selected the low bidder (Daoud was 

the low bidder by millions, both before and after its revised bid), so it can hardly be said to have 

overcharged the Government, let alone fraudulently.  See Bettis, 297 F. Supp. 2d at 281.  Count  

X should be dismissed.   

                                                
27  See Hockett, 498 F. Supp. 2d at 70 (“The False Claims Act does not ‘create liability 
merely for a health care provider’s disregard of Government regulations or improper internal 
policies unless, as a result of such acts, the provider knowingly asks the Government to pay 
amounts it does not owe.’”) (quoting United States ex rel. Clausen v. Lab. Corp. of Am., Inc., 
290 F.3d 1301, 1311 (11th Cir. 2002)); Siewick, 214 F.3d at 1376 (“Violations of laws, rules, or 
regulations alone do not create a cause of action under the FCA.”) (quoting Hopper, 91 F.3d at 
1266). 
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V. Barko’s Allegations Regarding KBR’s Drilling Subcontract With Eamar Fail To 
State A Claim Under The FCA (Count VII). 

 
 Barko alleges that Eamar was paid under its well-drilling subcontract despite ultimately 

not drilling any wells for KBR before it was terminated.  (Compl. ¶¶ 504-05)  The Complaint 

alleges, however, that Eamar was entitled to payment for mobilization costs and for costs to lease 

the drilling equipment.  (Id. ¶ 248)  Some of these costs were paid to Eamar prior to the 

contract’s termination for default.  (Id. ¶¶ 250, 252)  Barko does not allege that these costs were 

improper under Eamar’s contract with KBR, or that they were not actually incurred.  He does not 

identify or describe any allegedly false claims that resulted from these alleged payments, but 

again pleads, at best, poor performance on KBR’s part in awarding and administering Eamar’s 

contract.  Wilson, 525 F.3d at 377; Bettis, 297 F. Supp. 2d at 291-92; Thompson, 2005 WL 

3262926, at *7.    Count VII states no claim under the FCA.28    

VI. Charges Under A Master Labor Agreement Are Not Fraudulent And Do Not State 
A Claim For Fraud (Counts XI & XIV). 

 
Counts XI and XIV advance additional allegations of “double billing” under a separate 

subcontract with Daoud for labor that Barko thinks should have already been paid for under 

other subcontracts.29  Yet again, he describes no such billing submitted by KBR to the 

Government.  As noted above with respect to Count XII (emergency laundry labor), moreover, 

the allegation in Count XI hinges on Barko’s unsupported view that subcontracts for the 

provision of certain services which required the subcontractor to provide the labor necessary to 

perform a task somehow prohibited KBR from incurring separate costs for labor personnel to 

                                                
28  In addition, the allegation that Eamar was a “shell” company that received money for 
work not actually done is not pled with the particularity required by Rule 9(b).   
 
29  The same allegation is made in Count XII with respect to emergency labor for the 
laundry subcontracts, and was addressed above in the discussion of the laundry allegations.   
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augment the staffing, as needed to support a particular mission.  He alleges that labor supplied 

under the Daoud Master Labor Agreement for water truck drivers, bus and flat bed drivers, and 

generator mechanics was improper because separate subcontracts were already in place which 

provided for this labor.  (Compl. ¶¶ 321-31)  But he does not identify these subcontracts or 

describe the provisions that allegedly prohibit the conduct he describes.  Barko’s failure to 

address these points makes it impossible for him to comply with the Rule 9(b) requirement that 

he plead fraud with particularity.30  Count XI must also be dismissed because Barko again fails 

to allege that any false claims for payment were submitted to the Government.   

In Count XIV, Barko alleges that the Master Labor Agreement (attached as Ex. 9) was 

awarded to Daoud without adequate competition, making the award fraudulent from its 

inception.  (Compl. ¶¶ 550-52)  This is the same claim made with respect to the award of the 

laundry subcontracts, and it fails for similar reasons.  Barko alleges that KBR only contacted two 

bidders, and that Daoud was the only one to respond to the bid.  (Id. ¶ 380)  He states that this 

occurred because KBR told the other potential bidder (a company called Rezayat) that the labor 

was for small numbers and for short periods of time to induce them not to bid, when in reality, 

the awards were for more labor and for longer periods of time.  (Id. ¶¶ 386-95)  He further 

alleges that KBR claimed no other bidder (than Daoud) could perform the work, while Relator 

believed that a company called Prime Projects International (“PPI”) could have also performed 

the contract but was not invited to bid.  (Id. ¶ 378)  Once again, Barko proposes to replace 

KBR’s decision-making with his personal judgment, identifying no objective standards that 

prohibit what he says KBR did, let alone that give rise to an inference of fraud.  In fact, as 

explained above, KBR has discretion in how it bids and awards subcontracts in order to achieve 

                                                
30  Barko also contends that “the need for these positions [the additional labor] did not 
exist.”  (Compl. ¶ 328)  He does not plead any facts, however, supporting his inference that the 
additional labor was not necessary.  
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a result that is “consistent with the objectives and requirements of the contract.”  FAR § 52.244-

5(a). 

As Barko alleges in his Complaint, moreover, KBR justified the award to Daoud in a 

“Justification Other Than Full and Open Competition” and a “Memo for Record.”  (Compl. 

¶¶ 392-93 (and attached as Ex. 12))  The “Memo for Record” memorializes KBR’s judgment 

that there was an “[u]rgent and compelling need” for the labor services, that Daoud “had existing 

facilities and personnel on the B sites available to respond to the requirements immediately,” and 

that “[n]ot taking this decision and immediately acting upon it would have resulted in failing to 

meet the mission requirements.”  (Ex. 12)  Barko’s claim here is purely a difference of opinion 

with KBR’s reasonable business judgment, which is not actionable under the FCA.  See Bettis, 

297 F. Supp. 2d at 297 n.38; Harrison, 176 F.3d at 792.         

Barko also alleges no presentment of a false claim for payment to the Government related 

to the Master Labor Agreement charges.  Count XIV should be dismissed.            

VII. Barko’s Allegations Regarding Daoud’s Well-Drilling Subcontracts Do Not State A 
 Claim Under The FCA (Count XV). 
 

In Count XV, Barko’s basic allegation once again is based on his opinion about the 

efficacy and prudence of KBR’s performance under the LOGCAP contract, this time focusing on 

how much KBR paid Daoud for well-drilling subcontracts.  (Compl. ¶¶ 417-19, 429-30)  Even if 

this were true, however, the FCA imposes liability for the submission of false claims, not for a 

contractor’s failure to award a subcontract to the lowest bidder.  See Ervin, 370 F. Supp. 2d at 

50-51; Harrison, 176 F.3d at 788.  Under LOGCAP and the FAR, moreover, KBR has the 

discretion to award subcontracts in a manner that is “consistent with the objectives and 

requirements of the contract,” see FAR §§ 44.204, 52.244-5(a), including by awarding contracts 

to companies other than the low bidder when the circumstances call for it.  The Complaint 
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alleges that KBR prepared a justification letter explaining its decision to award the subcontract to 

Daoud because of the urgent need for the water and the fact that Daoud could complete the 

project more quickly than the lower bidder, Hesston.  (Compl. ¶¶ 419-21, 437; see June 11, 2004 

Memorandum for choosing other than low bidder (attached as Ex. 13))  The justification letter 

referenced in the Complaint also states that Daoud represented that it could finish drilling the 

wells nearly two weeks earlier than could Hesston.  Because of the urgent need for the wells at 

the B1 and B3 sites, KBR awarded the subcontract for these sites to Daoud.  (Ex. 13)  KBR 

awarded the subcontracts for the remaining two sites to Hesston.  (Id.)  Barko offers no facts to 

support an inference that KBR’s contemporaneous justifications were false, or that false claims 

were submitted as a result.   

Barko’s allegation that KBR “re-organized” the bidding procedure to characterize it as a 

“services” subcontract, in order to “get around the necessity” for Government approval of that 

contract, states no FCA claim.  (Compl ¶ 418)  He acknowledges that KBR was permitted to 

award services subcontracts without seeking government approval.  (Id.)  He does not dispute 

that the costs were incurred, nor does he allege any facts to suggest that the absence of 

Government approval means that it was fraudulent to pay for costs that KBR actually incurred.  

KBR’s classification of a subcontract as one for “services” or “construction” (if that is what 

occurred) is a business judgment, based on KBR’s interpretation of its responsibilities and the 

scope of its contracting authority under the LOGCAP contract.  FCA liability does not arise 

when a contractor’s decisions are grounded in its reasonable interpretation of the terms of its 

contract, K&R Ltd. P’ship, 456 F. Supp. 2d at 62, even when, as Barko seems to allege here, the 

contractor takes an aggressive contractual position.  See Bettis, 297 F. Supp. 2d at 291 (“a 

contractor who ‘takes advantage of a disputed legal issue does not knowingly commit fraud’”) 

(quoting UMC Elec. Co. v. United States, 43 Fed. Cl. 776, 794 (1999), aff’d, 249 F.3d 1337 (Fed. 
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Cir. 2001)).   Further, even if Relator’s allegation that KBR intentionally re-organized bidding 

procedures were true, Relator still has not stated a claim under the FCA.  FCA liability attaches 

not to alleged “schemes” in themselves, but to the actual submission of a false claim for 

payment.  See Totten, 380 F.3d at 492; Martin, 541 F. Supp. 2d at 82; J. Cooper & Assocs., 422 

F. Supp. 2d at 233; Barrett, 251 F. Supp. 2d at 35.  The Complaint does not allege that KBR 

submitted claims for payment for costs not incurred. 

Finally, Relator’s allegations that Daoud’s wells were non-functional (Compl. ¶ 426) and 

were not useable by KBR (id. ¶¶ 438, 557) also fail to state a claim under the FCA.  These 

allegations pertain to the quality of the service provided by Daoud.  Again, allegations of poor 

contract performance state no claim under the FCA.  Wilson, 525 F.3d at 377.   

CONCLUSION 

 For the foregoing reasons, KBR respectfully requests that this Court grant its Motion to 

Dismiss Relator’s First Amended Complaint in its entirety.   

Respectfully submitted, 

 
/s/ John M. Faust  
John M. Faust (DC Bar No. 433553) 
Alden L. Atkins (DC Bar No. 393922) 
J. Randall Warden (DC Bar No. 977230) 
VINSON & ELKINS L.L.P. 
1455 Pennsylvania Avenue, N.W., Suite 600 
Washington, DC 20004 
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