
 United States District Judge Coleen Kollar-Kotelly referred this case to the undersigned Magistrate Judge for
1

disposition of all discovery-related motions, pursuant to Local Civil Rul 72.2(a).  (See Order [76].)
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UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA

______________________________
ESTATE OF MIKAL R. GAITHER,)
by and through Pearl Gaither, )
Personal Representative, )

Plaintiff, )
)

v. ) Civil Action No. 03-1458 (CKK) (AK)
)

DISTRICT OF COLUMBIA, et al., ) 
Defendants. )  

______________________________)

MEMORANDUM ORDER1

Pending before the Court is Defendant District of Columbia (“Defendant”)’s Motion to

Strike Plaintiff’s Expert Michelle Roberts and One of Plaintiff’s Penologists as Duplicative

(“Def.’s Mot.”) [112/113], Plaintiff’s Opposition thereto (“Pl.’s Opp’n”) [114], Defendant’s

Reply (“Def.’s Reply”) [115], and Plaintiff’s Surreply (“Pl.’s Surreply”) [119].

I. Background

This case arises from the 2002 death of Mikal Gaither, who was stabbed while

incarcerated at the D.C. Department of Corrections Central Detention Facility (“CDF”) pending

sentencing in D.C. Superior Court.  (2d Am. Compl. [34] ¶ 3.)  Plaintiff alleges negligence,

wrongful death, and violations the decedent’s constitutional rights under the Fifth Amendment

and 42 U.S.C. § 1983.  (Id. ¶¶ 66, 72-78, 80-81.)

Plaintiff has designated two penologists, Mr. James Aiken and Mr. Eugene Miller, to
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 Defendant asserts that allowing both Mr. Aiken and Mr. Miller to testify, in addition to being a waste of the
2

court’s time, would require Defendant to expend its valuable resources to depose and defend duplicative experts.  (Mem.

in Supp. of Def.’s Mot. 7.)  Defendant has already deposed both penologists.  (Pl.’s Opp’n 2.)  Therefore, the portion

of its argument regarding deposition expenses for the penologists is moot.
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testify on her behalf as expert witnesses.  (Mem. in Supp. of Def.’s Mot. 4.)  Mr. Aiken has over

thirty-six years of experience in correctional administration, facility operations/management,

inspection/assessment of facility performance, and technical assistance consultations, and has

been granted expert status in the United States District Courts in the areas of criminal justice and

corrections/prisons.  (Aiken Curriculum Vitae, Ex. B to Ex. A to Def.’s Mot. at 1.)  Plaintiff

retained Mr. Aiken to review Mr. Gaither’s stabbing and the two other stabbings at CDF in the

days preceding it.  (Aiken Report, Ex. A to Def.’s Mot. at 1.)  Mr. Miller has forty-three years of

education, training, and experience in the field of adult institutional corrections, and has been

personally familiar with the operations of CDF since 1965.  (Miller Report, Ex. B to Def.’s Mot.

at 4.)  Plaintiff retained him to opine as to whether administrators of CDF complied with the

generally accepted practices, principles, and standards in the field of penology in relation to Mr.

Gaither’s stabbing.  (Id. 1.)  

Defendant asserts that the opinions of Messrs. Aiken and Miller are duplicative and

accordingly moves to require Plaintiff to select only one of the two to testify.   (Mem. in Supp. of2

Def.’s Mot. 7.)  Defendant specifically cites common findings in the penologists’ reports on the

inadequacy of inmate supervision, lack of contraband control, and inadequate classification and

cellblock assignment to show that their testimonies would be duplicative.  (Id. 6.)

Plaintiff also designated Michelle Roberts, Esquire, to testify as an expert on the sentence

Mr. Gaither would have most likely received had he lived.  (Pl.’s Opp’n 2.)  She was retained to
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 Defendant also asserts that Ms. Roberts’ deposition fees are unreasonable (Mem. in Supp. Def.’s Mot. 9)  but
3

discovery has concluded without Ms. Roberts being deposed and Defendant’s motion to extend time for expert

depositions has been denied.  (Minute Order of 6/18/2008.)  Therefore, the portion of Defendant’s argument regarding

deposition expenses for Ms. Roberts is moot.

-3-

support Plaintiff’s request for damages because Mr. Gaither’s sentence would affect when he

could return to the workforce.  (Id.)  Ms. Roberts has represented criminal defendants in the

District of Columbia for twenty-one years, both as an Assistant Public Defender and in private

practice, and has served on the Judicial Sentencing Commission for the District of Columbia. 

(Roberts Report, Ex. C. to Def.’s Mot. at 1.)  She based her opinion on documentation provided

by Plaintiff, her experience, personal information about Mr. Gaither, historical sentencing

patterns in the District of Columbia, and mitigating and aggravating factors present in Mr.

Gaither’s case.  (Id.)  Ms. Roberts’ opinion is that Mr. Gaither would have been sentenced to

probation.  (Id.)

Defendant asserts that Ms. Roberts should be stricken as an expert witness because her

proffered testimony is not based on any reliable evidence and is not made to a degree of

professional certainty.  (Mem. in Supp. of Def.’s Mot. 8-9.)  Additionally, Defendant asserts that

her testimony is improperly speculative because sentencing is a discretionary function of the

sentencing judge.   (Id.)3

II. Legal Standard

Federal Rule of Evidence 702 provides that:

If ... specialized knowledge will assist the trier of fact to understand the evidence
or to determine a fact in issue, a witness qualified as an expert by knowledge,
skill, experience, training, or education, may testify thereto in the form of an
opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2)
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the testimony is the product of reliable principles and methods, and (3) the witness
has applied the principles and methods reliably to the facts of the case.  

FED. R. EVID. 702.  A court may only admit expert testimony if it is both relevant and reliable. 

See Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 589 (1993) (citing FED. R. EVID. 702);

Kumho Tire Co. v. Carmichael, 526 U.S. 137, 141 (1999) (citing FED. R. EVID. 702) (expanding

Daubert’s holding to non-scientific expert testimony). 

Expert testimony is relevant if it will assist the trier of fact to understand the evidence

presented.  See FED. R. EVID. 401, 702; see also Daubert, 509 U.S. at 592-93 (citing FED. R.

EVID. 104(a)); Kumho, 526 U.S. at 141.  Although relevant, testimony may be excluded if its

probative value is substantially outweighed by the needless presentation of cumulative evidence. 

FED. R. EVID. 403.

Expert testimony is reliable if (1) it “is based upon sufficient facts or data,” (2) “the

testimony is the product of reliable principles and methods,” and (3) “the witness has applied the

principles and methods reliably to the facts of the case.”  See FED. R. EVID. 702; see also

Daubert, 509 U.S. at 592-93 (citing FED. R. EVID. 104(a)); Kumho, 526 U.S. at 141.  Courts have

the discretion to determine, before trial, whether a proposed expert’s testimony is reliable in light

of the facts and circumstances of the case.  Kumho, 526 U.S. at 152, 158.  When determining

reliability, the court focuses on the principles and methodology used by the expert, not the

conclusions reached.  Daubert, 509 U.S. at 595.  
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 To support her assertion, Plaintiff provides excerpts from Mr. Miller’s deposition testimony that highlight
4

distinctions between the penologists’ conclusions.  (Pl.’s Opp’n. 8-9; Miller Dep. of 6/23/08, Ex. A. to Pl.’s Opp’n at

24-29.)  Specifically, Mr. Miller stated that he did not reach an opinion regarding “failure to protect inmates by

implementing minimally acceptable responses to incidents of violence,” though Mr. Aiken did.  (Id.)  He also pointed

out that his conclusion on poor supervision was related to inmate supervision, whereas Mr. Aiken’s conclusion regarded

poor staff supervision.  (Id.)  Finally, he distinguished his conclusion regarding CDF’s failure to increase the number of

staff in response to increases in inmate population from Mr. Aiken’s conclusion regarding the failure to adjust policies

and procedures in response to the same population increase.  (Id.)

-5-

III. Analysis

A. Messrs. Aiken and Miller (Penologists)

Plaintiff asserts that her penologists’ testimonies are complementary, not duplicative,

because while their reports share some commonalities, each penologist offers unique opinions

and the two testimonies will have different emphases.  (Pl.’s Opp’n 6-7; Pl.’s Surreply 12.) 

Specifically, Plaintiff asserts that Mr. Aiken will focus on Defendants’ negligence and

indifference to Mr. Gaither’s constitutional rights in the days immediately preceding his death,

whereas Mr. Miller will focus on Defendant’s pattern and practice of historical indifference to

the constitutional rights of inmates and the fundamental deficiencies that existed at CDF.   (Pl.’s4

Opp’n 7-8.)  Plaintiff also asserts that because the issues raised by the penologists are central to

her case, their testimonies should not be excluded based merely on partial overlap in their

reports.  (Pl.’s Opp’n 9.)  She accordingly pledges to minimize duplicative testimony at trial, and

emphasizes the trial court’s ability to limit and control testimony at that time, should it become

duplicative.  (Pl.’s Opp’n 12; Pl’s Surreply 12.)  

The Court finds that the probative value of the penologists’ testimonies is high because it

is central to Plaintiff’s claims that Defendants’ negligence, carelessness, and recklessness directly
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 Specifically, Plaintiff alleges that Defendants acted negligently and were deliberately indifferent to Mr.
5

Gaither’s constitutional right to physical safety by: failing to take steps to relieve overcrowding at the jail, failing to

provide sufficient staff to prevent assaults, failing to adequately train its staff, failing to properly classify and assign Mr.

Gaither to an appropriate cellblock within CDF, failing to relieve officers who needed to leave their posts, failing to

adequately control contraband weapons, and failing to take obvious and necessary preventative steps in light of the two

stabbings in the days before Mr. Gaither was stabbed.  (Pl.’s Opp’n 6.)

 Plaintiff asserts that Ms. Roberts’ testimony provides foundation for Dr. Richard Lurito, Plaintiff’s economist,
6

and Dr. Estelle Davis, Plaintiff’s vocational expert.  (Pl.’s Opp’n 3.)  Additionally, Defendant’s economist, Dr. Betsey,

prepared his report based on the same three sentencing scenarios as Dr. Lurito: probation, one year in prison, and two

years in prison (Def.’s Reply 3; Betsey Report, Ex. A to Def.’s Reply at 2) so he indirectly relies on Ms. Roberts’

conclusion as well.

-6-

and proximately caused Mr. Gaither’s death.   (See generally 2d Am. Compl.) The Court also5

finds that this probative value is not “substantially outweighed” by the danger that cumulative

evidence will be presented because it appears likely that each penologist’s testimony will have a

different focus.  Additionally, as the trial judge controls the admission of evidence at trial, she

can exclude any overlapping conclusions at that time.  Accordingly, Defendant’s request to strike

one of Plaintiff’s penologists as duplicative is denied.

B. Michelle Roberts, Esquire

Plaintiff asserts that Ms. Roberts’ testimony is relevant to economic loss because Mr.

Gaither’s sentence would have impacted when he could have returned to the workforce, which in

turn serves as foundation for the testimony of two of Plaintiff’s other expert witnesses.   (Pl.’s6

Opp’n 2-3.)  Plaintiff also argues that Ms. Roberts’ testimony is reliable because it is based on

analyses of historical sentencing data and “nine (9) verifiable factors and circumstances set forth

in her report.”  (Id. 5.)  Further, Plaintiff states that Ms. Roberts can explain during her trial
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Plaintiff cites a prior decision by this Court in support of her contention that questions of reliability are best
7

left to cross examination and impeachment during trial.  (Pl.’s Surreply 5 (citing Houlahan v. World Wide Ass’n of

Specialty Programs and Sch., No. 04-cv-1161, 2007 WL 4730934 (D.D.C. May 30, 2007).)  Plaintiff’s reliance on this

case is misplaced.  While this Court did hold in Houlahan that concerns over the reliability of a party’s expert  was

“fodder for cross examination and impeachment but did not warrant exclusion,” the Court also explicitly noted that

discovery had not yet closed, and the proposed expert’s reliability could be revisited after discovery if such concerns still

existed.  Houlahan, 2007 WL 4730934, at *5, *5 n.7.  Here, discovery has closed and a question of reliability remains,

so Houlahan is not applicable.

 FED . R. EVID . 702 also requires that a witness be “qualified as an expert by knowledge, skill, experience,
8

training, or education.”  Ms. Roberts’ experience is extensive, so her qualifications are not at issue.  Moreover, Defendant

has not meaningfully challenged her qualifications as a sentencing expert.

 Appendix F to the D.C. Voluntary Sentencing Guidelines contains historical data on drug sentences given for
9

different offense groups and criminal history scores from 1/1/96-6/30/03.  See PRACTICE MANUAL FOR THE D ISTRICT OF

COLUM BIA VOLUNTARY SENTENCING GUIDELINES, App. F (D.C. Sentencing Comm’n, 2007), available at

http://acs.dc.gov/acs/frames.asp?doc=/acs/lib/acs/08_appendix_abdefgi.pdf. 

Plaintiff argues that she need not supply Defendants with the data underlying Appendix F.  (Pl.’s Surreply 7
10

(citing FED . R. EVID . 705) (“expert[s] may testify in terms of opinion or inference and give reasons therefor without first

testifying to the underlying facts or data”).)  While Plaintiff correctly interprets the meaning of Rule 705, Rule 705

applies only after a proposed expert’s methodology has been determined to be reliable.  See FED . R. EVID . 705 advisory

committee’s note to 1993 amend.  Because the Court concludes that Ms. Roberts’ methodology is not reliable, the Court

need not address this argument.

-7-

testimony why the facts she used are verifiable and reliable.   (Id.)  7

The court need not decide whether Ms. Roberts’ proposed testimony is relevant because

the Court finds that the methodology underlying her conclusion, as reflected in her three page

report, does not meet the standards of reliability set forth in Rule 702.   8

First, Ms. Roberts’ report does not demonstrate or disclose sufficient facts or data on

which her conclusion is based.  FED. R. EVID. 702(1).  For example, although Plaintiff asserts

that Ms. Roberts used Appendix F to the D.C. Voluntary Sentencing Guidelines  in forming her9

expert conclusion (Pl.’s Opp’n 5) the data underlying Appendix F is not discussed within Ms.

Roberts’ report, and Defendant asserts that it was never disclosed to them outside of the report

(Def.’s Reply 7).    Ms. Roberts also never discusses historical sentencing data for Judge Noel10
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 Due to the highly discretionary nature of sentencing, particularly before the D.C. Voluntary Sentencing
11

Guidelines were adopted in 2004, it is possible that the probable result of sentencing would never lend itself to expert

testimony.  However, if it ever were to be the proper subject of expert testimony, concrete data of this sort would likely

be required to establish reliability.

 See PRACTICE MANUAL FOR THE D ISTRICT OF COLUM BIA VOLUNTARY SENTENCING GUIDELINES, Ch. 5.2.1
12

(D.C. Sentencing Comm’n, 2007), available at http://acs.dc.gov/acs/frames.asp?doc=/acs/lib/acs/chapter_five.pdf

(explaining that while a judge may opt to depart from the guidelines under certain circumstances, he or she is never

required to do so).

 For example, the D.C. Guidelines consider factors such as deliberate cruelty, victim vulnerability,
13

premeditation, and witness intimidation as aggravating factors.  They do not, however, include factors such as prior

convictions or additional charges, which Ms. Roberts lists as “Aggravating Factors.”  As far as mitigation, the D.C.

Guidelines include factors such as committing the crime under duress, law enforcement cooperation, and significant

impairment to the capacity to understand the wrongfulness of ones actions.  They do not include factors like death of a

family member, successful completion of probation after prior convictions, a supportive family, or good role models,

which Ms. Roberts lists as “Mitigating Facts.”  See PRACTICE MANUAL FOR THE D ISTRICT OF COLUM BIA VOLUNTARY

SENTENCING GUIDELINES, Ch. 5.2.1-.3 (D.C. Sentencing Comm’n, 2007), available at http://acs.dc .gov/acs

/frames.asp?doc=/acs/lib/acs/chapter_five.pdf.
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Kramer, the judge who would have sentenced Mr. Gaither.  11

Second, Ms. Roberts does not disclose reliable principles and methods from which her

conclusion is drawn.  FED. R. EVID. 702(2).  For example, Ms. Roberts’ report does not explain

the methodology she used to determine how Appendix F applied to Mr. Gaither’s situation.  (Id.) 

Additionally, while Ms. Roberts details three “Aggravating Factors” and nine “Mitigating Facts”

(Roberts Report, Ex. C. to Def.’s Mot. at 2-3) she never explains the method by which she

determined that these factors/facts would be considered by the sentencing judge.  This is

particularly significant because all aggravating and mitigating factors are merely subjective

considerations a sentencing judge may take into account  and the factors/facts in Ms. Roberts’12

report do not correspond with the non-exclusive list of factors considered under the D.C.

Guidelines.   Accordingly, even if the D.C. Guidelines had applied to Mr. Gaither, who would13

have been sentenced before they took effect, Judge Kramer would only consider Ms. Roberts’

factors/facts if she found them to be “substantial and compelling.”  See PRACTICE MANUAL FOR
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 Based on his offense group and criminal history score, Mr. Gaither would have fallen into cell 2A of
14

Appendix F.  See PRACTICE MANUAL FOR THE D ISTRICT OF COLUM BIA VOLUNTARY SENTENCING GUIDELINES, App. F

(D.C. Sentencing Comm’n, 2007), available at http://acs.dc.gov/acs/frames.asp?doc =/acs/lib/acs/08_appendix_

abdefgi.pdf.  Of the 1713 defendants in this category who were sentenced between January 1, 1996, and June 30, 2003,

52% received a sentence of probation.  Id.

 Nothing in this order precludes Plaintiff from establishing the sentence Mr. Gaither would most likely have
15

received in a manner other than calling Ms. Roberts as an expert witness.  However, the Court again notes that because

of the discretionary nature of sentencing, the conclusion sought does not seem to lend itself to expert testimony absent

more concrete evidence, such as data on the sentences historically given by the specific sentencing judge in similar cases.

-9-

THE DISTRICT OF COLUMBIA VOLUNTARY SENTENCING GUIDELINES, Ch. 5.2.1-.3 (D.C.

Sentencing Comm’n, 2007), available at http://acs.dc.gov/acs/frames.asp?doc=/acs/lib/acs/

chapter_five.pdf.

Third, Ms. Roberts’ report does not demonstrate that she applied reliable principles and

methods reliably to the facts of the case.  FED. R. EVID. 702(3).  For example, Ms. Roberts never

explains how she decided that her list of “mitigating facts” outweighed the fact that Mr. Gaither

tested positive for cocaine three times while under pretrial supervision.  (Def.’s Reply 7.)  Ms.

Roberts also never explains how she applied the data in Appendix F to the D.C. Voluntary

Sentencing Guidelines to conclude that Mr. Gaither would have been sentenced to probation. 

This deficiency is particularly troublesome given that Appendix F on its face does not appear to

support her conclusion.   (Id.)14

Accordingly, the Court’s responsibility to evaluate the reliability of expert testimony

before trial leads it to grant Defendant’s request to strike Michelle Roberts as an expert witness.15
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IV. Conclusion

For the foregoing reasons, it is this   30th    day of July, 2008, hereby

ORDERED that Defendant District of Columbia’s Motion to Strike Plaintiff’s Expert

Michelle Roberts and One of Plaintiff’s Penologists as Duplicative [112/113] is granted as to

Michelle Roberts and denied as to the penologists; and it is further 

ORDERED that Plaintiff’s proposed expert, Michelle Roberts, Esquire, is stricken.

   /s/                                                               
ALAN KAY
UNITED STATES MAGISTRATE JUDGE
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