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Appellant Antoine Jones, by counsel, supplements Mr. Jones’s pro se Motion 

for Leave to File Motion for Release (#1285937). Mr. Jones moves for 

modification of the current order of detention imposed five years ago and to 

reverse the District Court’s December 10, 2010, Order denying Jones’s pro se 

application below for such relief.1

Summary of Argument 

The District Court’s Order rested on two legally erroneous premises, the first 

being that lower court lacked jurisdiction to consider release because the mandate 

in this matter hasn’t issued, and the second being the flawed belief that under 18 

U.S.C. § 3143(b)(2), Mr. Jones must be detained pending appeal. Actually under 

18 U.S.C. § 3145(c), trial and appellate courts alike may modify earlier detention 

orders where a detained individual can establish exceptional reasons why the 

conditions of detention should be revisited. Mr. Jones meets those standards and 

should be granted relief, on certain conditions.  

Argument 

The trial court had jurisdiction to consider Jones’s motion for release on bond 

or conditions. (And so does this Court.) Moreover the Government did not 

                                                           
1  Undersigned counsel did not represent Mr. Jones in the District Court. On 

January 1st we returned from vacation and retrieved the Clerk’s telephone call of 
December 28th advising of the Order and of this Court’s having just received Mr. 
Jones’s pro se motion. 
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seriously rebut Jones’ particularized proof below that ample grounds justify 

modifying the earlier order of detention.  

 A.  Jones satisfied all standards for jurisdiction. 

In the District Court, the Government and the trial judge assumed that Jones’s 

motion was exclusively governed by 18 U.S.C. § 3143(b)(2) because the mandate 

had not issued.2  Actually 18 U.S.C. § 3145(c) gives district courts – and appellate 

courts – jurisdiction to modify a detention order pending appeal. 

Although Section 3145(c) is styled “Appeal from a release or detention order,” 

the statute provides that if a defendant meets the conditions of release under §§ 

3143(a)(1) or (b)(1) and “it is clearly shown that there are exceptional reasons why 

such person's detention would not be appropriate,” then the defendant may be 

released on bail. Based on the text and legislative history, a number of courts have 

held that the district courts may consider modifying pretrial incarceration orders.3  

                                                           
2  See Opposition to Defendant’s Pro Se Motions for Release Pending Appeal at 

3 (Dec. 9, 2010)(#573); Order (Dec. 10, 2010)(#574). 
 
3  See, e.g.  U.S. v. Garcia, 340 F.3d 1013, 1014 n.1 (9th Cir. 2003) (“the district 

court has authority to determine whether there are exceptional reasons”); U.S.  v. 
Cook, 42 Fed. Appx. 803 (6th Cir. 2002); U.S. v. Jones, 979 F.2d 804, 805-06 (10th 
Cir. 1992) (per curiam) (term “judicial officer” includes district judges); U.S. v. 
Herrera-Soto, 961 F.2d 645, 647 (7th Cir. 1992) (per curiam) (same); U.S. v. 
Weiner,1992 U.S. App. LEXIS 28794 (1st Cir. 1992); U.S. v. Carr, 947 F.2d 1239, 
1240 (5th Cir. 1991); U.S. v. Price, 618 F. Supp. 2d 473,478-480 (W.D.N.C. 2008), 
U.S. v. Miller, 568 F. Supp. 2d 764, 773-774 (E.D. Ky. 2008; U.S. v. Chen, 257 F. 
Supp. 2d 656, 659 (S.D.N.Y. 2003); U.S. v. Kaquatosh, 252 F. Supp. 2d 775, 777 
(E.D. Wis. 2003); U.S.  v. Rodriguez, 50 F.Supp.2d 717, 719 (N.D. Ohio 1999).  
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In any event, this threshold issue need not deter us. Under Section 3145(c) and 

Rule 9(b), F.R.App.P., the Court may consider Jones’s motion, which was received 

by the Clerk’s Office on December 28, 2010. We turn, then, to the standard of 

review. 

 B.  A de novo standard of review applies to this motion. 

As with pretrial bail determinations, the courts have employed a variety 

of standards of review to decide motions for bail pending appeal.4 Because 

the terse decision below rested on two legal conclusions, we contend that a 

de novo standard of review should govern the disposition of Mr. Jones’s 

appeal of the district court’s order.5 Applying that standard, as we will 

explain, yields a result in favor of release on defined conditions. 

 

 

                                                           
4  See, e.g., U.S.  v. Fidler, 419 F.3d 1026, 1029 (9th Cir. 2005) (clear error 

review to factual findings and concurrent “independent standard of review to the 
facts, the findings, and the record to determine whether the order may be upheld”); 
Garcia, 340 F.3d at 1015 (clear error review to factual findings; de novo standard 
of review to legal conclusions); U.S. v. Mercedes, 254 F.3d 433, 435 (2nd Cir. 
2001) (per curiam) (clear error standard of review); U.S. v. Peden, 891 F.2d 514, 
520 (5th Cir. 1989) (“clearly erroneous” standard of review);  U.S. v. Bayko, 774 
F.2d 516, 520 (1st Cir. 1985) (independent review with deference to district court's 
judgment); U.S. v. Smegal, 772 F.2d 659, 661 (10th Cir. 1985) (clear error review 
to factual findings; de novo standard of review to legal conclusions). 

 
5  U.S. v Brown, 368 F3d 992, 993 (8th Cir. 2004); Garcia, 340 F.3d at 1015; 

Smegal, 772 F.2d at 661. 
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 C.  The District Court’s rejection of jurisdiction was erroneous. 

Both the Government and the district court mistakenly assumed that because 

Mr. Jones was convicted of a drug crime with a maximum sentence of ten years or 

more that 18 U.S.C. § 3143(b)(2) requires that he be continued to be detained.6  

Both overlooked 18 U.S.C. § 3145(c). 

The Bail Reform Act, as amended, sets forth the procedure by which judicial 

officers determine whether a recently convicted person is eligible for release 

pending appeal.7  The statute distinguishes between two categories of crimes to 

determine eligibility for release. The first category applies to defendants convicted 

of crimes not listed in Section 3142(f)(1)(A), (B), and (C).8 The second category, 

under which Mr. Jones falls, normally mandates detention for persons found guilty 

of crimes encompassed in Section 3142(f)(1)(A), (B), and (C) which are, 

respectively, crimes of violence, offenses with maximum sentences of life in prison 

or death, and drug offenses carrying maximum sentences of ten or more years – the 

latter two being applicable here.9  

                                                           
6  See Opposition to Defendant’s Pro Se Motions for Release Pending Appeal at 

3-4 (#573); Order (#574). 
 
7  See 18 U.S.C. §§ 3143(b), 3145(c). 
 
8  18 U.S.C. § 3143(b)(1). 
 
9  18 U.S.C. § 3143(b)(2). 
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While the language of Section 3143(b)(2) normally compels detention, an 

exception codified in 18 U.S.C. § 3145(c) permits release of mandatory 

detainees who meet the requirements for release under Section 3143(b)(1), 

“if it is clearly shown that there are exceptional reasons why such person's 

detention would not be appropriate.” 10   

Thus, Section 3143(b)(1) supplies the threshold requirements that Mr. 

Jones, as a person convicted of a drug offense who was sentenced to life 

imprisonment, must meet. To satisfy those requirements, the trial judge must 

find that the defendant poses no risk of flight and no danger to the 

community during release and that the appeal “raises a substantial question 

of law or fact likely to result in" reversal, a new trial, or a reduced sentence, 

and is” not interposed for purposes of delay. 11  If those circumstances exist, 

then upon a showing of exceptional circumstances, the provisions of an 

earlier order of detention may be modified. 

We now explain why Mr. Jones has met the standards of Section 3145(c). 

 D.  Mr. Jones satisfies the standards of Section 3145(c). 

The first issue is whether Mr. Jones can show the presence of “exceptional 

reasons” justifying release, something that by its nature can only be “determined 

                                                           
10  18 U.S.C. § 3145(c). 
 
11  18 U.S.C. § 3143(b)(1). 
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on a case-by-case basis.”12 Mr. Jones’s pro se motion demonstrated that this is the 

exceptional case where modification of the earlier detention order is appropriate.  

First, this is not the typical situation where a defendant seeks relief pending 

appeal and must show a substantial likelihood of success on the merits or at least 

that there are close legal or factually dispositive questions.13 (Of course showing 

that an appeal likely will be successful “goes well beyond the threshold 

requirement.” 14)  Mr. Jones has already twice prevailed on appeal, first before a 

unanimous panel and then when the Court denied the Government’s petition for 

rehearing en banc.15 This situation, then, is extraordinary, notwithstanding the 

possibility that the Government might yet seek certiorari.16

Second, Mr. Jones also presented particularized, updated proof that at this point 

in his life he is neither a flight risk nor a danger to the community. That shifted the 

burden of persuasion to the Government, which offered but a weak footnote 
                                                           
     12  Kaquatosh, 252 F. Supp. 2d at 777. See also DiSomma, 951 F.2d at 
497.  
 
     13   U.S. v. Pertholtz, 836 F.2d 554 (D.C. Cir. 1988); U.S. v. Quinn, 416 F. 
Supp.2d 133 (D.D.C 2006).   
 
     14   Garcia, 340 F.3d at 1030 n.5. 
 

15  U.S. v. Maynard, 615 F.3d 544 (D.C. Cir.), reh’g en banc den’d, 625 F.3d 
766 (D.C. Cir. 2010).   

 
16  U.S. v. Schaefer, 2007 U.S. Dist. LEXIS 86716, *7-*8 (D. Kan. Nov. 21, 

2007) (Court found“exceptional reasons” under §§ 3143(b)(2) and 3145(c) where 
defendant sought relief after prevailing before panel, notwithstanding pendency of 
government petition for rehearing). 
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reference baldly referring to claims made five years ago. Mr. Jones amply satisfied 

his burden of production of evidence that he is neither a flight risk nor a danger to 

the community. He thereby shifted to the Government the burden of persuasion 

that in the exceptional circumstances presented he nonetheless should remain 

detained in a maximum security penitentiary in Colorado.17   

The Government bears the burden of showing by a preponderance of the 

evidence that Mr. Jones currently poses a flight risk and by clear and convincing 

evidence that he poses a danger to the community.18 It made only a passing effort 

to meet that burden. To be sure, Jones remains under indictment for a narcotics 

offense – but one returned five years ago19 -- and has a prior criminal history, 

including an offense committed while on supervised release. Balanced against that, 

however, are a number of powerful countervailing factors that favor release on 

narrowly-drawn conditions.  

1.  Under the crucible of two trials, the Government’s case on the merits has 

been twice found to be wobbly. In Jones’s first trial, a jury rejected each of the 

Government’s sixteen substantive charges of using the telephone to facilitate 

                                                           
17  Mr. Jones is confined at USP Florence, CO, although not the so-called 

“Supermax.” That said, he is incarcerated across the continent. 
 
18  U.S. v. Xulam, 84 F.3d 441, 442 (D.C. Cir. 1996) (pretrial detention) (citing 

U.S. v. Simpkins, 826 F.3d 94, 96 (D.C. Cir. 1987)). 
 
19  U.S. v. Smith, 79 F.3d 1208, 1210 (D.C. Cir. 1996). 
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narcotics transactions,20 and hung on the remaining conspiracy count. In 

overturning the conviction reached after the second trial, the panel aptly described 

the evidence against Jones, when shorn of the unconstitutionally-obtained evidence 

obtained by warrantless long-term GPS surveillance, as “not strong, let alone 

overwhelming.”21 Those facts, we respectfully suggest, are not only unusual 

circumstances but ones that give a defendant every motivation to stand and fight 

rather than flee.22 (Mr. Jones’s pro se filing in this Court says as much.)23

2.  Nor should there be any serious factual disputes about Mr. Jones’s present 

personal characteristics or whether he currently presents a danger to anyone or a 

risk of flight. Mr. Jones’s motion proffered the following unrebutted facts to the 

District Court: (a) other than Mr. Maynard, who is incarcerated, all of Mr. Jones’s 

co-defendants were acquitted or have served their time since his conviction; (b) 

Mr. Jones’s family has maintained cordial relationships with two cooperators 

(Messrs. Donald Hunter and Demetris Johnson) who testified against him; and (c) 

                                                           
20  21 U.S.C. § 843(b). See generally Maynard, 615 F.3d at 549. 
 
21  Maynard, 615 F.3d at 567.   
 
22  See Xulam, 84 F.3d at 443 (observing that “Appellant’s strong commitment 

to advocating his Kurdish cause in the United States, cited by the district court as 
enhancing his risk of flight, would seem to militate against, not in favor of, flight, 
since the only way he can pursue that cause is publicly, within the human rights 
community, and disappearing or fleeing would render him permanently impotent in 
that respect.”). 

  
23 Motion for Leave to File Motion for Release at 10 (#1285937). 
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Mr. Jones has been financially devastated and possesses no passport.24 (In this 

respect, it is undisputed that Mr. Jones is a United States citizen.) 

3.  Mr. Jones has no history of violence.  

4.  Ascertaining his whereabouts if pretrial release were granted would be 

relatively easy. Leaving aside the facts that he isn’t in a position to flee and has 

every incentive to stay and fight the weak remaining charge, Mr. Jones offered to 

submit to wearing a GPS bracelet and report to designated officials or be confined 

in a halfway house or community work detail from the D.C. Jail. Also, the 

Government knows through the Bureau of Prisons’ mail and telephone records his 

family’s and his friends’ addresses and telephone numbers.25 That would not be a 

difficult task since Mr. Jones, who is now 50 years old, is a lifelong resident of the 

District of Columbia.26

5.  Mr. Jones’s appeal brief adds that he has a “legitimate job offer” and wishes 

to be able to support his family financially in addition to emotionally.27

                                                           
24  Motion for Release [On] Bond or Home Confinement, Pending Government 

Appeal at 4 (Dec. 3, 2010)(#571).    
 
25  See id at 4-5.  Undersigned counsel might add that Mr. Jones remains in 

close contact with his wife, who has remained quite supportive of her husband. 
 
26  Supplemental Motion for Leave to File Motion Prose [sic] by Plaintiff [sic] 

for Release on Bond or Home Confinement at 2 (Dec. 3, 2010)(#572).   
 
27  Motion for Release Pending Government Appeal at 7 (#1285937).   
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The trial court’s failure to address Points 1-4 in denying Jones’s motion, is an 

important consideration under this Court’s precedent.28 (Point 5, as noted, was first 

raised in Mr. Jones’s submission in this Court.) 

For its part, the Government relegated its arguments on the merits to a single-

sentence footnote that alluded to briefs filed five years ago, when Mr. Jones was 

first apprehended, and to the District Court’s initial order denying pretrial release 

back then.29 We submit that the Government’s undifferentiated proffer falls far 

short of the ultimate issue of whether no combination of conditions -- either those 

set out in the Bail Reform Act itself or any others that the magistrate or judge 

might find useful -- can ‘reasonably’ assure that the defendant will appear for 

trial.”30  

Given the foregoing circumstances, Jones has rebutted the statutory 

presumption afforded by the indictment. He presents no present risk of flight and 

of danger to the community and there are conditions that can reasonably assure his 

                                                           
28  Xulam, 84 F.3d at 443 (citing U.S. v. Jackson, 845 F.2d 1262, 1265-66 (5th 

Cir. 1988) (pretrial detention order vacated for failure adequately to consider 
statutory factors)), 444 (lower court failed to consider sufficiency of proffered 
conditions of monitoring). 

 
29  Opposition to Defendant’s Pro Se Motions for Release Pending Appeal at 4 

n.1 (#573). 
 
30  Xulam, 84 F.3d at 442. 
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presence for trial.31 In addition he would be subject to the standard conditions and 

provisions required under the Bail Reform Act, including remaining in the D.C. 

area; refraining from possessing any firearm, destructive device or dangerous 

weapon; refraining from excessive use of alcohol; refraining from any possession 

use or sale of a narcotic drug or controlled substance (except as may be prescribed 

in writing by a licensed medical or dental practitioner); and to report to the Pretrial 

Services Officer any contact with law enforcement officers, including any arrest, 

questioning or traffic stop). 

Conclusion 

Mr. Jones has satisfied the conditions of 18 U.S.C. § 3145(c) for release. Since 

he has family in the local area, it would be most appropriate to place him in home 

confinement under suitable conditions for monitoring or to detain him at a local 

halfway house, with the ability to engage in community release for employment.  

Respectfully submitted, 

Stephen C. Leckar   
Stephen C. Leckar, #281691 
Shainis & Peltzman, Cht’d    
1850 M St., NW   
Suite 240  
Washington, D.C. 20036     
202.742.4242      
(Appointed by the Court) 

                                                           
31  See, e.g., Xulam, 84 F.3d at 443-444; U.S. v. Dominguez, 783 F.2d 702, 707 

(7th Cir. 1986); U.S. v. Giampa, 755 F.Supp. 665, 668 (W.D. Pa. 1990). 
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Certificate of Service 

I caused a copy of the foregoing to be served this 4th day of January 2011, by 

the Court’s ECF to: 

 
Peter Smith, Esq.    Arthur Spitzer, Esq. 
Appellate Section    ACLU-National Capital Area 
United States Attorney’s Office  1400-20th St., NW 
Room 8104     Suite 119 
555-4th St., NW     Washington, D.C. 20036 
Washington, D.C. 20001 
 
Daniel I. Prywes, Esq.   Jennifer Granick, Esq. 
Bryan Cave, LLP     Electronic Frontier Found’n 
1155 F St., NW     454 Shotwell St. 
Suite 700      San Francisco, CA 94110 
Washington, D.C. 20005 
    
Michael E. Lawlor, Esq.    David Sobel, Esq.  
Sicilia Englert, Esq.    Electronic Frontier Found’n 
Lawlor & Englert, LLC    1875 Connecticut Ave., NW 
6305 Ivy Lane      Suite 650 
Suite 704     Washington, DC  20005  
Greenbelt, MD 20770  
 

 
         Stephen C. Leckar   
              Stephen C. Leckar 

 
 
 
  
 
 

 

 

 
 

12

Case: 08-3034    Document: 1286087    Filed: 01/04/2011    Page: 13


	Stephen C. Leckar, #281691
	Shainis & Peltzman, Chartered
	1850 M St., NW
	Stephen C. Leckar
	Stephen C. Leckar, #281691
	Shainis & Peltzman, Cht’d
	1850 M St., NW
	Certificate of Service
	Stephen C. Leckar


