
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
____________________________________ 
      ) 
PETER JAMES ATHERTON,  ) 

    )  
Plaintiff,  )  
   )  

v.     ) Case No. 04-CA-680 (HHK) 
      )  
DISTRICT OF COLUMBIA OFFICE OF ) 
THE MAYOR, et al.,    ) 

  )  
   Defendants.  )  
____________________________________) 
 
 

DEFENDANT SUZANNE BAILEY-JONES’ MOTION TO DISMISS 
 

Pursuant to Fed. R. Civ. P. 12(b)(6), defendant Suzanne Bailey-Jones, by undersigned 

counsel, hereby moves to dismiss the Complaint with prejudice.  The basis for this motion is that 

defendant Bailey-Jones is entitled to qualified immunity. 

In support of this motion, the Court is respectfully referred to the accompanying 

Memorandum of Points and Authorities.  A proposed order is attached hereto.  Because this is a 

dispositive motion, plaintiff’s consent was not required nor was it sought.  See LCvR 7(m). 

 
     Respectfully submitted,  
 
     PETER J. NICKLES 
     Attorney General for the District of Columbia 
 
     GEORGE C. VALENTINE 
     Assistant Deputy Attorney General 
     Civil Litigation Division 
 
     /s/  William B. Jaffe    

    WILLIAM B. JAFFE [502399] 
Chief, General Litigation III, Civil Litigation Division 
Office of the Attorney General for the District of Columbia 
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     /s/ Steven J. Anderson    
     STEVEN J. ANDERSON [334480] 
     Assistant Attorney General 
     General Litigation III 

441 Fourth Street, N.W., 6th Floor South 
     Washington, D.C. 20001 
     (202) 724-6607 (direct) 

  (202) 727-3625 (fax) 
 
 
     /s/ John L. Davie    
     JOHN L. DAVIE, III*  [981872] 
     Special Assistant Attorney General 
     Public Advocacy Section 

441 Fourth Street, N.W., 6th Floor South 
     Washington, D.C. 20001 
     (202) 442-9864 (direct) 
     (202) 727-6546 (fax) 
 
     

 
 

 

                                                 
* Attorney Davie is not a member of the Bar for this Court.  Pursuant to LCvR 83.2 (f), 

however, “A State Attorney General or that official’s designee, who is a member in good 
standing of the bar of the highest court in any State or of any United States Court, may appear 
and represent the State or any agency thereof, irrespective of (c) and (d) above.” 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
____________________________________ 
      ) 
PETER JAMES ATHERTON,  ) 

    )  
Plaintiff,  )  
   )  

v.     ) Case No. 04-CA-680 (HHK) 
      )  
DISTRICT OF COLUMBIA OFFICE OF ) 
THE MAYOR, et al.,    ) 

  )  
   Defendants.  )  
____________________________________) 
 
 

MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF 

DEFENDANT SUZANNE BAILEY-JONES’ MOTION TO DISMISS 
 

 
INTRODUCTION 

 
Defendant Suzanne Bailey-Jones, by and through the Office of the Attorney General, and 

pursuant to Fed. R. Civ. P. 12(b)(6) and LCvR 7(a), moves to dismiss the Complaint with 

prejudice and submits this Memorandum of Points and Authorities in support of her motion.  

Below, defendant Bailey-Jones demonstrates that she is entitled to qualified immunity, and 

therefore, the complaint must be dismissed. 

FACTUAL AND PROCEDURAL BACKGROUND 

On April 27, 2004, Peter Atherton (“plaintiff”), filed a two count complaint against the 

District of Columbia Office of the Mayor, the Superior Court Office of the Clerk, Superior Court 

Clerk Duane Delaney, Director of Special Operations Division Roy Wynn, and Juror Officer 

Suzanne Bailey-Jones.  Other named defendants include the Department of Justice Office of the 
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Attorney General, and Assistant United States Attorney Daniel Zachem.  The Complaint alleges 

the following facts: 

On April 9, 2001, plaintiff was sworn in as a District of Columbia Superior Court grand 

juror.  Compl. ¶ 16.  The grand jury was scheduled to deliberate for 25 days.  Id.  On April 11, 

Daniel Zachem, Assistant United States Attorney, told plaintiff to report to Roy Wynn, the 

Director of the Special Operations Division.  Id. ¶ 22.  Plaintiff was directed to Suzanne Bailey-

Jones, Juror Officer, who dismissed plaintiff from the grand jury for disruptive behavior.  Id. ¶ 

24.   Upon dismissal, plaintiff asked that the reason for his dismissal be reduced to writing but 

this was never done.  Id. ¶ 25, 28.   

The Complaint alleges, inter alia, that defendant Bailey-Jones violated 42 U.S.C. §§ 

1983, 1985(3), 1986, and Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 

403 U.S. 388 (1971), when plaintiff was dismissed from the grand jury.  In particular, plaintiff 

alleges that “when [he was] summoned, selected and sworn to be a grand juror, [ ] he [had] 

become a ‘conscripted’ employee with Constitutional and statutory rights, duties, obligations, 

liberty, property and other interests in continuing to participate in the grand jury process until the 

jury is dismissed.” Compl. ¶ 54 (emphasis added).  Plaintiff further alleges “that any statutory 

provision or rule of court that provides for the removal of a deliberating juror requires a showing 

of cause in accordance with due process of law[,]” id. ¶ 58, and “any purported authority for 

removal requires a decision by a Super. Ct. chief judge or his designee.” Id. ¶ 60.   

On October 19, 2006, defendant Bailey-Jones moved to dismiss the complaint on the 

grounds that she was not properly served with the Summons and Complaint within the time 

period allowed by the rules; she was entitled to judicial and/or qualified immunity; the 

Complaint was barred by the applicable statute of limitations; and the Complaint failed to state a 
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basis upon which relief can be granted.  On November 24, 2006, plaintiff filed a response to 

defendant’s dismissal motion, and filed two exhibits and four affidavits in support.   One 

affidavit attached the job description for a juror officer (“Affidavit # 4”). 

This Court granted defendant Bailey-Jones’ motion to dismiss on the ground that she was 

entitled to absolute immunity.  Atherton v. District of Columbia Office of the Mayor, Civil 

Action No. 04-0680, 2007 U.S. Dist. LEXIS 25394, 2007 WL 1041659 (D.D.C. Apr. 5, 2007), 

rev’d, 567 F.3d 672 (D.C. Cir. 2009), cert. denied, 130 S. Ct. 2064 (2010).  On appeal, the 

United States Court of Appeals for the District of Columbia held that defendant Bailey-Jones is 

not entitled to absolute immunity, Atherton, 567 F.3d at 677, and remanded the case to determine 

whether she is entitled to qualified immunity.  Id. at 691.  Defendant Bailey-Jones now moves to 

dismiss the Complaint, pursuant to Fed. R. Civ. P. 12(b)(6), on the ground that defendant Bailey-

Jones is entitled to qualified immunity. 

STANDARD OF REVIEW 

A motion under Rule 12(b)(6) does not test a plaintiff's likelihood of success on the 

merits; rather, it tests whether a plaintiff properly has stated a claim. See Scheuer v. Rhodes, 416 

U.S. 232, 236 (1974).  “In determining whether a complaint fails to state a claim, [the Court] 

may consider only the facts alleged in the complaint, any documents either attached to or 

incorporated in the complaint and matters of which [the Court] may take judicial notice.” 

E.E.O.C. v. St. Francis Xavier Parochial Sch., 117 F.3d 621, 624 (D.C. Cir. 1997).  Moreover, 

“a judge must accept as true all of the factual allegations contained in the complaint[,]” Atherton, 

567 F.3d at 681 (quoting Erickson v. Pardus, 551 U.S. 89, 94, (2007)), and “[t]he complaint 

must be liberally construed in favor of the plaintiff, who must be granted the benefit of all 

inferences that can be derived from the facts alleged.” Schuler v. United States, 617 F.2d 605, 
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608 (D.C. Cir. 1979).  “To survive a motion to dismiss, a complaint must contain sufficient 

factual matter, accepted as true, to ‘state a claim to relief that is plausible on its face.’” Ashcroft 

v. Iqbal, 129 S. Ct. 1937, 1949 (2009) (quoting Bell Atl. Corp. v. Twombly, 50 U.S. 544, 570 

(2007).  A claim is facially plausible “when the plaintiff pleads factual content that allows the 

court to draw the reasonable inference that the defendant is liable for the misconduct alleged.” 

Id. at 1949 (quoting Twombly, 550 U.S. at 556).  “A dismissal with prejudice is warranted only 

when a trial court determines that the allegation of other facts consistent with the challenged 

pleading could not possibly cure the deficiency.” Firestone v. Firestone, 76 F.3d 1205, 1209 

(D.C. Cir. 1996) (internal quotation marks omitted). 

ARGUMENT 

The sole remaining issue to be determined by this motion is whether defendant Bailey-

Jones is entitled to qualified immunity.  “Generally, when a plaintiff sues a government agent in 

his individual capacity and the government agent raises a qualified immunity defense, the 

plaintiff must overcome the qualified immunity defense in order to survive a Rule 12(b)(6) 

motion to dismiss.” Ennis v. Lott, 589 F. Supp. 2d 33, 36-37 (D.D.C. 2008).  The Complaint 

must be dismissed because plaintiff’s factual allegations cannot overcome defendant Bailey-

Jones’ qualified immunity defense. 

A. Defendant Bailey-Jones is entitled to Qualified Immunity 

Qualified immunity “protects officials from liability” under § 1983 and Bivens “insofar as 

their conduct does not violate clearly established statutory or constitutional rights of which a 

reasonable person would have known.” Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982).  It 

“protects all but the plainly incompetent or those who knowingly violate the law.” International 

Action Ctr. v. United States, 365 F.3d 20, 24 (D.C. Cir. 2004). “Traditionally, courts have 
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approached the qualified immunity analysis through a two-step inquiry . . . asking, first, whether 

the alleged facts show that the individual’s conduct violated a statutory or constitutional right, 

and, second, whether that right was clearly established at the time of the incident.” Atherton, 567 

F.3d at 689.   The Supreme Court recently held, however, that “while the sequence set forth [in 

Saucier] is often appropriate, it should no longer be regarded as mandatory.  The judges of the 

district courts and the courts of appeals should be permitted to exercise their sound discretion in 

deciding which of the two prongs of the qualified immunity analysis should be addressed first in 

light of the circumstances in the particular case at hand.”  Pearson v. Callahan, 129 S. Ct. 808, 

818 (2009).   The Complaint demonstrates neither a right to serve on a grand jury, nor that such a 

right was clearly established at the time of plaintiff’s dismissal.  Therefore, defendant Bailey-

Jones is entitled to qualified immunity and the Complaint must be dismissed.  

i. Plaintiff did not have a right to serve on a grand jury 
 

Plaintiff alleges that his dismissal from the grand jury violated his due process rights.  

Compl. ¶¶ 58, 59.  “The Fifth Amendment Due Process Clause protects individuals from 

deprivations of ‘life, liberty, or property, without due process of law.’ U.S. Const. Amend. V.  A 

procedural due process violation occurs when an official deprives an individual of a liberty or 

property interest without providing appropriate procedural protections.”  Atherton, 567 F.3d at 

689.  The Complaint demonstrates neither a protected liberty, nor property, interest in serving on 

a grand jury.  Therefore, defendant Bailey-Jones is entitled to qualified immunity and the 

Complaint must be dismissed. 

a. Plaintiff did not have a liberty interest in serving on the grand 
jury 

 
Liberty interests may be located either in the Constitution itself or may arise from an 

expectation or interest created by state laws or policies.  Wilkinson v. Austin, 545 U.S. 209, 221 
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(2005).  States create protected liberty interests “by placing substantive limitations on official 

discretion.” Olim v. Wakinekona, 461 U.S. 238, 249 (1983).  “A State may do this in a number of 

ways. . . .  [Supreme Court] past decisions suggest . . . that the most common manner . . . is by 

establishing ‘substantive predicates’ to govern official decision-making . . . and, further, by 

mandating the outcome to be reached upon a finding that the relevant criteria have been met.” 

Kentucky Dep’t of Corrections v. Thompson, 490 U.S. 454, 462 (1989).  More specifically, there 

is a requirement that the “regulations contain ‘explicitly mandatory language,’ i. e., specific 

directives to the decisionmaker that if the regulations’ substantive predicates are present, a 

particular outcome must follow, in order to create a liberty interest.”  Id. at 463.   

For example, in Kentucky Dep’t of Corrections, supra, the Supreme Court considered 

whether a correctional facility’s visitation procedures created a protected liberty interest.  The 

Court first held that the “regulations and procedures at issue in this case do provide certain 

‘substantive predicates’ to guide the decisionmaker. . . .  The state procedures provide that a 

visitor ‘may be excluded’ when, inter alia, officials find reasonable grounds to believe that the 

‘visitor’s presence in the institution would constitute a clear and probable danger to the 

institution’s security or interfere with [its] orderly operation.’” Id. at 463.  The Court ultimately 

held, however, that the “regulations at issue . . . lack the requisite relevant mandatory language.  

They stop short of requiring that a particular result is to be reached upon a finding that the 

substantive predicates are met. . . .  Visitors may be excluded . . . but they need not be.”  Id. at 

464. 

Here, the complaint itself does not allege that any particular law creates a liberty interest 

in grand jury service.  Amicus argued on appeal, however, that D.C. Code § 11-1908 (b) and 

D.C. Sup. Ct. R. Crim. P. 6(g) create two separate liberty interests in grand jury service by 
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limiting discretion to remove a juror.  Amicus Br. at 12-13.1  Moreover, this Court previously 

held that plaintiff stated a claim under § 11-1908 (b) and (c).  Atherton, 2007 U.S. Dist. LEXIS 

25394, 2007 WL 1041659, at *12.  These sources do not, however, create a protected liberty 

interest in grand jury service. 

i. Section § 11-1908 (b) does not create a protected liberty 
interest because it is does not use mandatory language 

 
D.C. Code § 11-1908 (b) states that “an individual summoned for jury service may be . . . 

excluded by the Court on the ground that . . .  his or her service as juror would be likely to 

disrupt the proceedings . . . .” (emphasis added).  The phrase “may be . . . excluded” is 

permissive and, similar to the regulation in Kentucky Dep’t of Corrections, 490 U.S. at 464, does 

not mandate the dismissal of a juror.  Because this language is permissive, rather than 

mandatory, it does not create a liberty interest.  See id. at 464-65. 

ii. Sup. Ct. R. Crim. P. 6(g) does not create a protected 
liberty interest because it does not have substantive 
predicates 

 
Superior Court Rule of Criminal Procedure 6(g) provides that “[a] grand jury ordered by 

the Superior Court shall serve until discharged by the Chief Judge or other judge designated by 

the Chief Judge”; and only “for cause shown” may the Chief Judge or other judge designated by 

the Chief Judge “excuse a juror either temporarily or permanently.”  The phrase “for cause 

shown” does not provide a bright line test as to when a juror should be dismissed.  Instead, the 

judge retains discretion as to what constitutes cause.  As such, the rule does not have any kind of 

                                                 
1 Amicus, citing United States v. Brown, 823 F.2d 591 (D.C. Cir. 1987), further argued 

that District of Columbia case law has recognized limitations on removing jurors.  Amicus Br. at 
13.  Brown held that dismissing jurors for their beliefs is improper because otherwise a 
defendant’s “right to a unanimous verdict would be illusory.” Id. at 596.  As this holding protects 
the rights of defendants, not disruptive jurors, this case is irrelevant. 
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substantive predicate and does not create a protected liberty interest.  See Kentucky Dep’t of 

Corrections, 490 U.S. at 462. 

iii. Section 11-1908 (c) does not create a protected liberty 
interest because it does not have substantive predicates 

 
D.C. Code § 11-1908 (c) provides that “[t]he procedures for challenges to and review of 

exclusions from jury service shall be set forth in the jury system plan.”  As a plain reading of the 

statute reveals no substantive predicates on which to guide a decisionmaker as to when a juror 

should be dismissed, § 11-1908 (c) does not create a protected liberty interest.  See Kentucky 

Dep’t of Corrections, 490 U.S. at 462. 

In sum, the Complaint fails to cite any law which creates a liberty interest in, or entitlement 

to, grand jury service.2  To the extent that the Complaint alleges a right to District of Columbia 

procedure, the deprivation of that procedure is not of constitutional dimension since plaintiff has no 

liberty interest at stake independent of that claimed procedure.  “Process is not an end in itself.  Its 

constitutional purpose is to protect a substantive interest to which the individual has a legitimate 

claim of entitlement.” Olim, 461 U.S. at 250-51.  Because plaintiff has not alleged a liberty interest 

at stake, independent of District of Columbia procedure, no due process violation has occurred and 

                                                 
2 Amicus argued on appeal that the Supreme Court in Tennessee v. Lane, 541 U.S. 509 

(2004), mentions jury service along with “fundamental rights such as the right to vote and the 
right to marry.”  Amicus Br. at 13.  In Tennessee, the Supreme Court considered whether Title II 
of the American with Disabilities Act of 1990 constituted a valid exercise of Congress’ authority 
under the Fourteenth Amendment.  In finding that it was an appropriate response to a pattern of 
unequal treatment, the Court cited a history of problems including state laws that prohibited 
persons with disabilities from engaging in activities “such as marrying and serving as jurors.”  
Tennessee, 541 U.S. at 524.  The Court referenced other problems including abuse, neglect, and 
unjustified commitment of persons to state mental health hospitals, irrational discrimination in 
zoning decisions, and “a pattern of unequal treatment in the administration of a wide range of 
public services, programs, and activities, including the penal system, public education, and 
voting.”  Id. at 525.  Tennessee provides no authority for a constitutional right to jury service as a 
constitutional right cannot be inferred from the referencing of problems in a single case.   
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defendant Bailey-Jones is entitled to qualified immunity.  Consequently, the Court must dismiss the 

complaint. 

b. Plaintiff did not have a property interest in serving on the grand 
jury 

 
“Property interests ‘are created and their dimensions are defined by existing rules or 

understandings that stem from an independent source such as state law.’” Roth v. King, 449 F.3d 

1272, 1284 (D.C. Cir. 2006) (quoting Bd. of Regents of State Colls. v. Roth, 408 U.S. 564, 577 

(1972)).  The deprivation of a property interest arises to constitutional dimension only upon a 

showing that the individual had “a legitimate claim of entitlement” to the property, rather than an 

abstract need or desire for it.  Id. (quoting Town of Castle Rock, Colo. v. Gonzales, 545 U.S. 748, 

756 (2005)); accord Doe by Fein v. District of Columbia, 93 F.3d 861, 868 (D.C. Cir. 1996); 

Stewart v. Gaines, 370 F. Supp.2d 293, 295-96 (D.D.C. 2005).   

In the present case, the only potential property interest in serving on a grand jury is a 

juror fee.  Under District of Columbia law, “grand and petit jurors serving in the Superior Court 

shall receive fees and expenses at rates established by the Board of Judges of the Superior Court 

. . . .” D.C. Code § 11-1912 (2010) (emphasis added).  However, “when a statute leaves a benefit 

to the discretion of a government official, no protected property interest in that benefit can arise.” 

Bloch v. Powell, 348 F.3d 1060, 1069 (D.C. Cir. 2003).  Because the Board of Judges has 

discretion in establishing juror fees, no protected property interest in a juror fee can arise. 

Further, this Court previously held that plaintiff “has not pointed to any source creating a 

valid property interest in jury service.” Atherton, 2007 U.S. Dist. LEXIS 25394, 2007 WL 

1041659, at *11.  Pursuant to the law of the case doctrine, “when a court decides upon a rule of 

law, that decision should continue to govern the same issues in subsequent stages in the same 

case.” Arizona v. California, 460 U.S. 605, 618 (1983).  As the Court of Appeals did not reverse 
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on this ground, plaintiff has not stated a valid property interest in jury service.  Therefore, 

plaintiff has stated neither a protected liberty nor property interest and the Complaint must be 

dismissed. 

ii. Any right to serving on a grand jury was not clearly established  
 

“Clearly established for purposes of qualified immunity means that the contours of the 

right must be sufficiently clear that a reasonable official would understand that what he is doing 

violates that right.  This is not to say that an official action is protected by qualified immunity 

unless the very action in question has previously been held unlawful, but it is to say that in the 

light of pre-existing law the unlawfulness must be apparent.” Wilson v. Layne, 526 U.S. 603, 

614-15 (1999) (internal quotation marks omitted).  Put another way, officers are immune from 

suit unless the unlawfulness of their actions was “apparent” under pre-existing law.  Butera v. 

District of Columbia, 235 F.3d 637, 652 n.17 (D.C. Cir. 2001). 

In determining whether a constitutional right has been clearly established, “‘courts must 

not define the relevant constitutional right in overly general terms, lest they strip the qualified 

immunity defense of all meaning.’”  Int’l Action Ctr., 365 F.3d at 25, quoting Butera, 235 F.3d at 

646.  For example, it is not sufficient for a plaintiff to allege that his right to free speech was 

violated and that such a right was clearly established centuries ago.  Id.  Instead, the inquiry 

“must be undertaken in light of the specific context of the case, not as a broad general 

proposition[.]”  Saucier, v. Katz, 533 U.S. 194, 201 (2001). 

Defendant Bailey-Jones maintains that no liberty or property interest exists in serving on 

a grand jury.  Consequently, no such right can be “clearly established.”  Alternatively, for the 

reasons stated below, plaintiff cannot establish that a right to serve on a grand jury was “clearly 

established” because a reasonable official would not understand that dismissing a disruptive 

Case 1:04-cv-00680-HHK   Document 64    Filed 07/22/10   Page 12 of 19



11 

grand juror violates a right to serve on a grand jury.  Therefore, defendant Bailey-Jones is 

entitled to qualified immunity and the Complaint must be dismissed.   

a. No case or statute prohibits the dismissal of a juror on the basis 
that the juror is disruptive 

 
No case or statute prohibits the exclusion of a juror on the basis that the juror is 

disruptive.3  Because there is no pre-existing law prohibiting defendant Bailey-Jones’ actions, the 

unlawfulness of her actions is not apparent.  Since no reasonable official would understand that 

dismissing a grand juror violates a right, plaintiff has not “clearly established” a right to serve on 

a grand jury.  Therefore, defendant Bailey-Jones is entitled to qualified immunity and the 

Complaint must be dismissed. 

b. The juror officer job description states that one of defendant 
Bailey-Jones’ duties is to excuse jurors 

 
The job description attached to Affidavit # 4 in plaintiff’s response to defendant’s 

dismissal motion states that a major duty and responsibility of a juror officer is to decide “which 

jurors may be excused from juror service.” [Docket entry 40].  A reasonable official could 

believe that a Superior Court employee, whose job entails deciding “which jurors may be 

excused from juror service,” has the legal authority to dismiss a disruptive juror.  Accordingly, a 

reasonable official would not understand that dismissing a disruptive juror violates a right to 

                                                 
3  In addition to claiming a right to serving on a grand jury, plaintiff alleged in the 

Complaint that defendants excluded him from the grand jury on the basis of race.  Compl. ¶¶ 64, 
67.  “The Equal Protection Clause affords a prospective juror a right not to be excluded from a 
particular jury on the basis of race or gender . . . .” United States v. Watson, 483 F.3d 828, 832 
(D.C. Cir. 2007).  In this case, however, the Court of Appeals held that the Complaint’s “spare 
facts and allegations are not enough to survive a motion to dismiss under Iqbal and Twombly.  
The complaint and supporting materials simply do ‘not permit the court to infer more than the 
mere possibility of misconduct,’ Iqbal, [129 S. Ct. at 1950], and this is insufficient to show that 
Atherton is entitled to relief.” Atherton, 567 F.3d at 688.  Therefore, the sole basis for plaintiff’s 
claim is that his dismissal for being disruptive violated his right to serve on a grand jury. 
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serve on a grand jury.  Therefore, defendant Bailey-Jones is entitled to qualified immunity and 

the Complaint must be dismissed.   

c. Defendant Bailey-Jones has the authority to supervise jurors 
through the Executive Officer of the District of Columbia courts 

 
D.C. Code § 11-1703 (a) provides that “[t]here shall be an Executive Officer of the 

District of Columbia courts . . . .”  One of the Executive Officer’s duties is to “supervise, 

analyze, and improve the management of jurors.”  D.C. Code § 11-1741 (3).  However, “[t]he 

Executive Officer and court officers appointed by the Executive Officer may delegate to their 

subordinates authority and responsibility to perform the functions vested in them by law.”  D.C. 

Code § 11-1747.  The Executive Officer appoints “personnel whose principal function is to 

perform duties for both District of Columbia courts” and appoints “all other nonjudicial 

personnel for the courts . . . .” [D.C. Code § 11-1725 (a), (b)] which would include defendant 

Bailey-Jones. 

Therefore, nonjudicial personnel, including juror officers, could have the authority to 

supervise jurors.  The authority to supervise could entail dismissing a juror.  A reasonable 

official would not understand that dismissing a disruptive juror violates a right to serve on the 

grand jury.  Thus defendant Bailey-Jones is entitled to qualified immunity and the Complaint 

must be dismissed.   

d. D.C. law allows for the Court to remove disruptive jurors and 
defendant Bailey-Jones could be considered part of the Court 

 
D.C. Code § 11-1908 (b) provides that: “An individual summoned for jury service may 

be: (1) excluded by the Court on the ground that that individual may be unable to render 

impartial jury service or that his or her service as a juror would be likely to disrupt the 

proceedings; (2) excluded upon peremptory challenge as provided by law; (3) excluded pursuant 
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to the procedure specified by law upon a challenge by any party for good cause shown; or (4) 

excluded upon determination by the Court that his or her service as a juror would be likely to 

threaten the secrecy of the proceedings, or otherwise adversely affect the integrity of jury 

deliberations.  No person shall be excluded under clause (4) of this subsection unless the judge, 

in open Court, determines that such exclusion is warranted . . . .” (Emphasis added).  The 

definitions section of the statute provides that “the term ‘Court’ means the Superior Court of the 

District of Columbia and may include any judge of the Court acting in an official capacity.” D.C. 

Code § 11-1902 (4) (emphasis added).   

The definition of “the term ‘Court’” does not exclude Superior Court administrative 

employees, such as defendant Bailey-Jones.  On the contrary, the phrase “may include any judge 

of the Court acting in an official capacity” suggests that “the term ‘Court’” has broader 

application than to only judges.  The word “may” is “a grant of permission rather than [a] 

prescriptive limitation.”  Rincon Band of Luiseno Indians v. Schwarzenegger, 602 F.3d 1019, 

1060 (9th Cir. 2010).  Thus, a reasonable interpretation of the statute is that persons, other than 

judges, are included within “the term ‘Court.’”  As a matter of logic, this would include 

nonjudicial personnel acting in an official capacity, such as defendant Bailey-Jones. 

The Court should not, however, construe the definition of “the term ‘Court’” as referring 

only to judges. “‘[A] statute should be construed so that effect is given to all its provisions, so 

that no part will be inoperative or superfluous, void or insignificant . . . .’” Hibbs v. Winn, 542 

U.S. 88, 101 (2004) (quoting 2A N. Singer, Statutes and Statutory Construction § 46.06, pp 181-

186 (rev. 6th ed. 2000)).  If this Court construes “the term ‘Court’” as referring only to judges, 

the word “may” becomes inoperative or meaningless as the legislature could have simply stated 

that “the term ‘Court’” includes only judges.   
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Because a reasonable interpretation of § 11-1902 (4) is that both judges and nonjudicial 

personnel are included within the definition of “the term ‘Court,’” defendant Bailey-Jones, a 

juror officer, is included within the definition.  Accordingly, a reasonable official would not 

understand that defendant Bailey-Jones violated plaintiff’s right to serve on the grand jury 

because the Court has the authority to dismiss disruptive jurors and defendant Bailey-Jones is 

within the definition of “the term ‘Court.’”  Therefore, defendant Bailey-Jones is entitled to 

qualified immunity and the Complaint must be dismissed.   

In sum, plaintiff’s right to serve on a grand jury is not “clearly established.”  No 

reasonable official would understand that dismissing a disruptive juror violates a right to serve 

on a grand jury.  No case or statute has prohibits the dismissal of a juror for being disruptive.  

Moreover, the juror officer job description specifically allows for the officer to excuse jurors; 

juror officers have the authority to supervise jurors; and a juror officer, as a member of the 

Court, has the authority to dismiss disruptive jurors.  Accordingly, because plaintiff has not 

demonstrated that a “clearly established” right to serve on a grand jury, defendant Bailey-Jones is 

entitled to qualified immunity and the Complaint must be dismissed. 

IV. CONCLUSION 

For the foregoing reasons, defendant Bailey-Jones moves to dismiss the Complaint 

because she is entitled to qualified immunity.  Further, defendant Bailey-Jones moves to dismiss 

with prejudice because no additional allegations of fact could cure this deficiency.  A proposed 

Order is attached hereto. 

 
     Respectfully submitted,  
 
     PETER J. NICKLES 
     Attorney General for the District of Columbia 
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     GEORGE C. VALENTINE 
     Assistant Deputy Attorney General 
     Civil Litigation Division 

     
     

/s/ William B. Jaffe    
    WILLIAM B. JAFFE [502399] 

Chief, General Litigation III, Civil Litigation Division 
Office of the Attorney General for the District of Columbia 
 

      
     /s/ Steven J. Anderson    
     STEVEN J. ANDERSON [334480] 
     Assistant Attorney General 
     General Litigation III 

441 Fourth Street, N.W., 6th Floor South 
     Washington, D.C. 20001 
     (202) 724-6607 (direct) 

  (202) 727-3625 (fax) 
 
 
     /s/ John L. Davie    
     JOHN L. DAVIE, III [981872] 
     Special Assistant Attorney General 
     Public Advocacy Section 

441 Fourth Street, N.W., 6th Floor South 
     Washington, D.C. 20001 
     (202) 442-9864 (direct) 
     (202) 727-6546 (fax) 
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CERTIFICATE OF SERVICE 
 

I hereby certify that a copy of the defendant Bailey-Jones’ Motion to Dismiss plaintiff’s 

complaint was served on plaintiff on July 22, 2010, by mailing a copy to him at the following 

address: 

 
Peter James Atherton 
P.O. Box 2337 
Washington, D.C. 20013-2337 
 
          

Steve J. Anderson 
     Assistant Attorney General 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
____________________________________ 
      ) 
PETER JAMES ATHERTON,  ) 

    )  
Plaintiffs,  )  
   )  

v.     ) Case No. 04-CA-680 (HHK) 
      )  
DISTRICT OF COLUMBIA OFFICE OF ) 
THE MAYOR, et al.,    ) 

  )  
   Defendants.  )  
____________________________________) 
 

ORDER 
 

Upon consideration of defendant Suzanne Bailey-Jones’ Motion to Dismiss, the 

Memorandum of Points and Authorities in Support thereof, any opposition thereto, the entire 

record herein, and it appearing that the relief should be granted, it is hereby: 

 ORDERED, that the defendant Bailey-Jones’ Motion to Dismiss be, and hereby is, 

GRANTED, and it is 

 FURTHER ORDERED, that all claims against defendant Bailey-Jones are hereby 

DISMISSED WITH PREJUDICE. 

SO ORDERED. 

DATE: ___________________   ___________________________________ 
       HENRY H. KENNEDY 
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