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The Honorable Darrell Issa, U.S. Representative for the 49th congressional district of 

California and Chairman of the Committee on Oversight and Government Reform of the U.S. 

House of Representatives (the “Committee”), and the Committee, through counsel, respectfully 

submit this reply in support of their motion to quash the May 2, 2012 subpoena ad testificandum 

issued to Chairman Issa and the May 10, 2012 subpoena duces tecum issued to the Committee, 

both subpoenas issued by defendant William R. Clemens. 

I. The Speech or Debate Clause Bars Mr. Clemens from Compelling the Testimony of 
Chairman Issa and/or the Documents of the Committee. 

 
Mr. Clemens does not contest in his opposition that the relevant Committee investigation 

constituted “legitimate legislative activity,” Eastland v. U.S. Servicemen’s Fund, 421 U.S. 491, 

503 (1975), and therefore that the testimony—with the exception of the statements attributed to 

Chairman Issa by news organizations, see infra Section V—and documents that he demands 

implicate the Speech or Debate Clause.  See Def.’s Opp’n . . . . at 6 (May 23, 2012) (ECF No. 

168) (“Opposition”) (beginning argument by “assuming arguendo that the Speech or Debate 

Clause applies”).  Mr. Clemens is correct that the testimony and documents he demands are 

Speech or Debate protected.  See, e.g., Mot. . . . to Quash . . . at 14-27 (May 18, 2012) (ECF No. 

164) (“Motion to Quash”). 

Instead, Mr. Clemens argues that the Court (i) should “balance” Mr. Clemens’ Sixth 

Amendment Confrontation Clause rights and Fifth Amendment Due Process Clause rights 

against the protections afforded by the Speech or Debate Clause and, as a result of that 

“balanc[ing],” (ii) should conclude that Mr. Clemens and the Court may breach the protections 

afforded by the Speech or Debate Clause.  Opp’n at 6-14.  Mr. Clemens is incorrect; the Supreme 

Court, in Eastland, rejected this argument nearly forty years ago. 
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In Eastland, a nonprofit corporation and two of its members alleged that a congressional 

subpoena violated their First Amendment rights.  See 421 U.S. at 493-95.  The D.C. Circuit 

agreed, see, e.g., id. at 498 (“The Court of Appeals concluded that if the subpoena were obeyed, 

[the non-profit organization and its members]’ First Amendment rights would be violated.”), and 

one judge engaged in a balancing of “the congressional interests against private rights,” id. at 

500. 

The Supreme Court did not question whether the First Amendment rights of the nonprofit 

organization and its members were violated; rather, it found that alleged violation beside the 

point: 

Their theory [i.e., the theory of the nonprofit and its members] 
seems to be that once it is alleged that First Amendment rights may 
be infringed by congressional action the Judiciary may intervene to 
protect those rights; the Court of Appeals seems to have subscribed 
to that theory.  That approach, however, ignores the absolute 
nature of the speech or debate protection and our cases which have 
broadly construed that protection. 
 

Id. at 509-10 (footnote omitted).  The Supreme Court considered simply whether the 

congressional activity at issue fell “within the sphere of legitimate legislative activity” and thus 

whether the Speech or Debate Clause protection applied at all: 

The question to be resolved is whether the actions of the 
petitioners [the congressional parties] fall within the sphere of 
legitimate legislative activity.  If they do, the petitioners ‘shall not 
be questioned in any other Place’ about those activities since the 
prohibitions of the Speech or Debate Clause are absolute. 
 

Id. at 501 (quoting Speech or Debate Clause, U.S. Const. art. I, § 6, cl. 1; other quotation marks 

omitted).  Because the congressional activity (an investigation into a matter “on which legislation 

could be had,” id. at 504 n.15 (quotation marks omitted)) in fact fell within that sphere, the Court 

held the Speech or Debate Clause protection applicable and barred interference with that activity, 
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notwithstanding the alleged infringement of First Amendment rights.  See id. at 509-10; id. at 

503 (“We reaffirm that once it is determined that the Members are acting within the legitimate 

legislative sphere, the Speech or Debate Clause is an absolute bar to interference.” (quotation 

marks omitted)).  Accordingly, Eastland’s holding precludes Mr. Clemens’ argument. 

As noted in the Motion to Quash, the D.C. Circuit and the D.C. District Courts have 

echoed the Supreme Court’s admonishments that the Speech or Debate Clause is not subject to 

balancing but is “absolute” where it applies.  See, e.g., Brown & Williamson Tobacco Corp. v. 

Williams, 62 F.3d 408, 416 (D.C. Cir. 1995) (“[T]he legislative privilege is ‘absolute’ where it 

applies at all.” (quoting Eastland, 421 U.S. at 509)); id. at 419 (“In short, any probing of 

legislative acts is sufficient to trigger the [Speech or Debate Clause] immunity.” (emphases 

added and omitted)); United States v. Peoples Temple of the Disciples of Christ, 515 F. Supp. 

246, 249 (D.D.C. 1981) (“The Supreme Court has rarely spoken with greater clarity.  Once it is 

determined . . . that [the congressional individual or entity’s] actions fall within the legitimate 

legislative sphere, judicial inquiry is at an end.” (quotation marks omitted)); Mot. to Quash at 24 

(citing additional controlling and persuasive authorities); see also United States v. Helstoski, 442 

U.S. 477, 487 (1979) (“The Speech or Debate Clause was designed neither to assure fair trials 

nor to avoid coercion.  Rather, its purpose was to preserve the constitutional structure of 

separate, coequal, and independent branches of government.”). 

Finally as to Mr. Clemens’ “balanc[ing]” argument, Opp’n at 6-14, we are aware of no 

court, anywhere, that has held that the Speech or Debate Clause applies any differently where a 

criminal defendant authored the subpoena at issue—and certainly Mr. Clemens cites no such 
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authority.1  Rather, courts regularly have quashed, on Speech or Debate Clause grounds, 

subpoenas from criminal defendants.  See, e.g., United States v. Ehrlichman, 389 F. Supp. 95, 96 

(D.D.C. 1974) (denying criminal defendant’s motion to strike testimony where House declined 

to provide document relevant to that testimony; “[S]ince the requested transcript would reveal 

the deliberative and communicative processes by which Members of Congress participate in 

committee and House proceedings, judicial efforts to compel production of that document would, 

under the present circumstances, . . . violate the Speech or Debate Clause, U.S. Const. art. I, § 6, 

cl. 1.  That provision clearly prohibits the Court from forcing the Chairman of the Subcommittee 

or the Speaker to answer questions concerning the testimony at issue, and it would appear to 

follow that they cannot be required to produce at trial the official record of that testimony [a 

proposition confirmed by Eastland and Brown & Williamson, among other subsequent 

authorities].” (quotation marks, citation, brackets, and ellipsis omitted)); Order, United States v. 

Moussaoui, Crim. No. 01-455 (E.D. Va. Mar. 2, 2006) (quashing subpoena for testimony and 

documents directed to House Member in capital prosecution), attached as Exhibit A; Order, 
                                                           

1  Even if “balanc[ing]” played any role here (which it decidedly does not), the balance 
would tip in favor of the Speech or Debate Clause protection.  Mr. Clemens seeks testimony and 
documents of marginal, if any, relevance and of dubious admissibility.  See, e.g., infra Sections 
II-V.  On the other hand, Mr. Clemens’ proposed judicial compulsion of the testimony of a U.S. 
Representative and the documents of a congressional committee regarding admittedly legitimate 
legislative activity implicates “core” Speech or Debate Clause concerns, Opp’n at 10-13, as 
revealed by even a cursory examination of the plain language of the Clause itself:  “[F]or any 
Speech or Debate in either House, [Members of Congress] shall not be questioned in any other 
Place.”  U.S. Const. art. I, § 6, cl. 1; see also, e.g., Helstoski, 442 U.S. at 491-92 (holding that 
Speech or Debate Clause bars, even in bribery prosecution, admission of evidence regarding 
legislative acts; “[A]ny lesser standard would risk intrusion by the Executive and Judiciary into 
the sphere of protected legislative activities. . . .  This Court has reiterated the central importance 
of the [Speech or Debate] Clause for preventing intrusion by [the] Executive and Judiciary into 
the legislative sphere.” (emphasis added)).  Indeed, this is one of the reasons the Supreme Court 
has recognized that judicial compulsion of arguably Speech or Debate Clause protected 
testimony or documents merits an immediate appeal.  See, e.g., Helstoski v. Meanor, 442 U.S. 
500, 505-06 (1979) (immediate appellate relief available where Speech or Debate Clause 
protection arguably infringed). 
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United States v. Arthur Andersen, LLP, Crim. No. 02-121 (S.D. Tex. May 14, 2002) (quashing 

document subpoena directed to House Committee on Energy and Commerce in criminal case 

arising out of Enron scandal), attached as Exhibit B.2 

II. Mr. Clemens Cannot Establish the Requisite Extraordinary Circumstances to 
Compel the Testimony of a High-Ranking Government Official. 

 
Mr. Clemens next argues that, although Chairman Issa is a high-ranking government 

official, Mr. Clemens need not demonstrate extraordinary circumstances in order to compel him 

to testify because this is a criminal case.  See Opp’n at 14-16.  Again, Mr. Clemens’ argument is 

foreclosed by precedent. 

Mr. Clemens notes that certain of the cases originally cited by Chairman Issa are civil 

cases.  See id. at 15.  Mr. Clemens fails to note, however, that the Eleventh Circuit’s decision in 

In re United States (Kessler), 985 F.2d 510 (11th Cir. 1993), cited by Chairman Issa in his 

motion to quash, see Mot. to Quash at 28, arose in the criminal context. 

In Kessler, the criminal defendant subpoenaed the Commissioner of the Food and Drug 

Administration—a component of the U.S. Department of Health and Human Services.  See 985 

F.2d at 511.  The defendant advanced a selective prosecution theory, arguing that “the Food and 

Drug Administration (FDA) ha[d] failed to prosecute others similarly situated, specifically 

groups which have imported and distributed drugs not yet approved by the FDA.”  Id.  The 

district court denied the Commissioner’s motion to quash, though did order the testimony limited 

to “thirty minutes . . . by telephone.”  Id. 

                                                           
2  The clarity of this authority notwithstanding, this Court need not reach Chairman Issa’s 

and the Committee’s Speech or Debate Clause arguments because other, independent grounds 
require that this Court quash Mr. Clemens’ subpoenas.  See Mot. to Quash at 1-2 (quoting 
authority regarding principles of constitutional avoidance); id. at 27-37 (noting non-
constitutional grounds on which to quash subpoenas); infra Sections II-IV (same). 
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The Eleventh Circuit granted a petition for immediate mandamus relief and quashed the 

subpoena.  See 985 F.2d at 512-13.  The court explained that high-ranking government officials 

may not be compelled to testify absent a showing of “exigency”:  “[C]ourts have required that 

defendants show a special need or situation compelling such testimony.”  Id. at 512; see also id. 

(“[T]he Supreme Court has indicated that the practice of calling high officials as witnesses 

should be discouraged.”).  Applying that standard, the Kessler Court held that the criminal 

defendant had failed to establish such “extraordinary circumstances or a special need,” at least in 

part because the relevant “testimony was available from alternate witnesses.”  Id.; see also id. at 

512-13 (also noting that Commissioner did not serve in that role at time of events at issue); id. at 

512 n.2 (recognizing that the burden defendant sought to impose on Commissioner included that 

of “spend[ing] a significant amount of time preparing for the testimony”). 

The Eleventh Circuit’s Kessler decision is not alone in requiring “extraordinary” 

circumstances for a criminal defendant to compel the testimony of a high-ranking government 

official.  In In re United States (Reno), 197 F.3d 310 (8th Cir. 1999), a criminal defendant sought 

to compel the testimony of the Attorney General and her deputy in a capital prosecution.  The 

defendant argued that the Attorney General’s testimony, and that of her deputy, were necessary 

to develop his theory that he was denied due process where those two officials did not follow 

Department of Justice protocol in determining whether to seek the death penalty in his case.  See 

Reno, 197 F.3d at 310-13.  The district court ordered the government officials to testify.  See id. 

at 313. 

The Eighth Circuit granted a petition for immediate mandamus relief and quashed the 

subpoenas.  See id. at 313-16.  The Reno Court noted the “exceptional circumstances” 

requirement for subpoenaing a high-ranking government official and, further, that:  “If other 
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persons can provide the information sought, discovery will not be permitted against such an 

official.”  Id. at 314.  Accordingly, the Reno Court required that the criminal defendant 

establish at a minimum that the [subpoenaed official] possess[es] 
information essential to [the defendant’s] case which is not 
obtainable from another source.  This means both that the 
discovery sought is relevant and necessary and that it cannot 
otherwise be obtained.  Without establishing this foundation, 
exceptional circumstances cannot be shown sufficient to justify a 
subpoena. 
 

Id. (quotation marks and citations omitted).  Applying this standard, the Eighth Circuit concluded 

that the criminal defendant failed to “show[] that there are no other sources for the information 

he seeks” and thus granted the petition for mandamus relief.  Id.; see also id. (rejecting 

defendant’s suggestion that officials be compelled to testify at least by stipulation or affidavit:  

“[T]he suggestion that [the government officials] might supply evidence without actually 

appearing [at court] does not call for application of a different standard.”); United States v. 

Koubriti, 305 F. Supp. 2d 723, 754 (E.D. Mich. 2003) (holding that, where Attorney General 

made public statements during pendency of trial in criminal case, he need not testify regarding 

possible contempt, including because such testimony could not be compelled “absent exceptional 

circumstances and a compelling need for information that is not otherwise obtainable”). 

Mr. Clemens, like the criminal defendants in Kessler and Reno, cannot demonstrate the 

extraordinary circumstances necessary to compel the testimony of Chairman Issa. 

First, Phil Barnett, the Staff Director for the majority-side of the Committee at the 

relevant time, already has testified regarding the Committee’s investigation and Mr. Clemens’ 

statements to the Committee (both at Mr. Clemens’ deposition and at the public hearing at which 

Mr. Clemens testified).  See Mot. to Quash at 12-13, 27-31. 
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Second, to the extent Mr. Clemens seeks to admit Chairman Issa’s alleged statements to 

the media (and assuming those statements otherwise are relevant and admissible, see, e.g., infra 

Section V(B)), those statements are equally obtainable through other witnesses.  For example, 

those statements are equally available through the journalist or media outlet to which the 

statements allegedly were made.  See Mot. to Quash at 30.3  Alternatively, the substance of the 

alleged statements, which constitute, at most, Chairman Issa’s opinions on the wisdom and 

propriety of the Committee’s solicitation of Mr. Clemens’ testimony, see infra Section V(B)(1), 

presumably could be obtained from John Grabow.  Mr. Grabow is the author of a treatise entitled 

Congressional Investigations: Law & Practice, and we understand that Mr. Clemens has 

identified him as a potential witness in this matter. 

Third and perhaps most importantly, Chairman Issa’s public statements simply are not 

essential to Mr. Clemens’ case; indeed, this Court has acknowledged that such statements lack 

even any relevance here:  “[I]f you were, for example, to seek to suggest that there were 

Congress people who objected, I don’t see how that would be relevant.  I mean, in today’s 

political world there are objections regarding probably every hearing.  And I don’t think that that 

sets the standard for whether or not the hearing is being properly conducted or not.”  Apr. 30, 

2012 Trial Trans. (P.M.) at 14:2-7 (ECF No. 133); see also id. at 45:4-9 (“I don’t think, for 

example, that you could suggest that because one congressman on one party or on behalf of one 

party wanted to have hearings, and another congressman on behalf of the other party didn’t want 

to have hearings, and that would be basis for concluding that legally Congress was not acting 

within its legislative authority.”); May 25, 2012 Trial Trans. (A.M.) at 53:20 – 54:7 (ECF No. 

                                                           
3  While eliciting the statements in this fashion might present hearsay issues, those issues 

also would be present in calling Chairman Issa directly to testify regarding his alleged out-of-
court statements to the media.  See infra Section V(B)(2). 
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Not Found) (“I assume in every case you’re going to have somebody from one of the parties 

that’s not in charge of the House or the Senate raising an issue that the hearing should not have 

been conducted because that’s political posturing, and that happens in every situation. . . .  

[Y]ou’re always going to have somebody saying that a hearing should not be held for political 

reasons that really don’t go to the legality of it.”).  If Chairman Issa’s public statements are not 

even relevant—as this Court already has indicated—they hardly can be deemed essential. 

Accordingly, Chairman Issa is not uniquely qualified to testify regarding information 

essential to the jury’s deliberation, and thus Mr. Clemens cannot compel his testimony. 

III. Mr. Clemens Cannot Compel the Committee to Produce Documents Where He Does 
Not Demand with Specificity Documents That Are Relevant and Admissible. 

 
Mr. Clemens offers to drop his demand that the Committee produce documents that 

“suggest” certain things.  See Opp’n at 19.  Otherwise, Mr. Clemens does nothing to correct the 

failure of his document subpoena to demand specific documents:  His subpoena still demands, in 

each category, “[a]ll Documents” and, also in each category, “[a]ll Electronic Information,” Mot. 

to Quash at Ex. B (May 10, 2012 Subpoena to Committee); still assigns broad definitions to both 

the term “Documents” and the phrase “Electronic Information,” id.; still assigns the demands no 

time limitation, see id.; and still would impose on the Committee the obligation to review every 

one of its documents relevant to this investigation to adjudge what impact, if any, it might have 

on the materiality of a dozen statements by Mr. Clemens, see id.  This is an improper fishing 

expedition, just as was Mr. Clemens February 2011 subpoena to the Committee, which this 

Court rejected.  See, e.g., Apr. 21, 2011 Hr’g Trans. at 122:9-11 (ECF No. 49) (noting Mr. 

Clemens’ failure to demonstrate “that exculpatory information does in fact exist”); Fed. R. Crim. 

P. 17(c)(2) (court may quash subpoena where demanded compliance “unreasonable” or 

“oppressive”); United States v. Nixon, 418 U.S. 683, 699-700 (1974) (subpoena must seek with 
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“specificity” documents “relevan[t]” and “admissib[le]”); United States v. Libby, 432 F. Supp. 2d 

26, 31 (D.D.C. 2006) (same). 

Moreover, Mr. Clemens seeks inadmissible documents of dubious relevancy.  Regarding 

relevancy, this Court correctly has acknowledged that Mr. Clemens seeks materials without 

relevance to this case.  See supra Section II.  And, regarding admissibility, Mr. Clemens has no 

explanation for how he might hope to admit the demanded documents now that Mr. Barnett’s 

testimony is complete—and no witness remains that he might impeach through the documents.  

Compare Mot. to Quash at 34-35 (making these points) with Opp’n at 16-20 (failing to respond). 

For all of these reasons, Mr. Clemens’ document subpoena is “unreasonable” and 

“oppressive” under Federal Rule of Criminal Procedure 17(c)(2) and, accordingly, should be 

quashed on that basis alone. 

IV. Mr. Clemens Cannot Compel the Testimony of Chairman Issa or the Documents of 
the Committee Because His Subpoenas Are Untimely. 

 
Mr. Clemens seeks to justify the untimeliness of his subpoenas and the burden his delay 

would impose by arguing that he delayed in issuing them because he desired first to hear “the 

nature and scope of Mr. Barnett’s testimony.”  Opp’n at 20.  This argument is easily exposed:  

Mr. Clemens heard the “nature and scope” of Mr. Barnett’s testimony more than nine months 

earlier, on July 13, and 14, 2011.  See July 13, 2011 Trial Trans. (P.M.) at 83:10-141:22 (ECF 

No. 99); July 14, 2011 Trial Trans. (A.M.) at 4:2-32:1 (ECF No. Not Found).  Indeed, Chairman 

Issa and the Committee so observed in their motion to quash and also explained that “Mr. 

Clemens had the benefit of hearing, at the first trial, a preview of substantially all, if not all, of 

the subject matters of Mr. Barnett’s testimony.”  Mot. to Quash at 37 n.13.  Mr. Clemens does 

not dispute this point (because he cannot).  Accordingly, the Court should quash Mr. Clemens’ 

subpoenas as “unreasonable” and “oppressive” because they are inexcusably untimely.  See, e.g., 
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United States v. Henry, 482 F.3d 27, 30 (1st Cir. 2007) (approving, in part on grounds of 

untimely service, district court’s grant of motion to quash subpoena issued by criminal 

defendant:  “[T]he [criminal defendant’s] subpoenas were not only extremely broad and 

unrealistic, especially as eve-of-trial demands, but the categories of information overlapped with 

prior demands for information.  [The defendant]’s briefs do not explain just what materials had 

been produced by the government in response to the prior requests; but if the earlier production 

had been unjustifiably deficient, the deficiencies should have been identified—and well before 

the last working day before trial.”); United States v. Wecht, Crim. No. 06-CR-0026, 2008 WL 

250549, at *6-7 (W.D. Pa. Jan. 30, 2008) (cited in Motion to Quash at 37). 

V. Mr. Clemens Cannot Compel the Testimony of Chairman Issa Regarding Chairman 
Issa’s Alleged Statements to the Media. 

 
The Court has asked particularly about Chairman Issa’s alleged statements to the media, 

as cited in Mr. Clemens’ Opposition.  See May 25, 2012 Trial Trans. (A.M.) at 48:13 – 55:11. 

A. Mr. Clemens Cannot Compel Chairman Issa’s Testimony Regarding the 
Alleged Statements to the Media Because Mr. Clemens Cannot Establish the 
Extraordinary Circumstances Necessary to Compel the Testimony of a High-
Ranking Government Official. 

 
For the reasons stated in Chairman Issa’s motion to quash and supra Section II, Mr. 

Clemens cannot establish the extraordinary circumstances necessary to compel the testimony of a 

high-ranking government official—including, for example, that Chairman Issa is uniquely able 

to testify about material essential to Mr. Clemens’ defense.  Accordingly, because Mr. Clemens 

cannot subpoena Chairman Issa in the first instance, he cannot interrogate Chairman Issa 

regarding the alleged statements to the media. 
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B. Mr. Clemens Cannot Compel Chairman Issa’s Testimony Regarding the 
Alleged Statements to the Media Because Those Statements Are Irrelevant 
and Otherwise Inadmissible. 

 
Additionally and independently, Mr. Clemens cannot compel Chairman Issa’s testimony 

regarding the alleged statements to the media because that testimony, to the narrow extent 

permitted by the Speech or Debate Clause, would be irrelevant and inadmissible. 

As an initial matter, the Speech or Debate Clause bars compelled testimony regarding 

legislative acts.  See Mot. to Quash at 14-27; supra Section I.  While Chairman Issa’s public 

statements to the media may fall outside that protection (as non-legislative acts), Chairman Issa 

did not waive his Speech or Debate Clause protections by making those statements.  See, e.g., 

Helstoski, 442 U.S. at 491-92 (waiver of Speech or Debate Clause privilege, if possible at all, 

“can be found only after explicit and unequivocal renunciation of the protection”; no waiver of 

Speech or Debate Clause protection where congressman voluntarily produced legislative 

documents to grand jury and testified before grand jury ten times, including about legislative 

activities).4 

Accordingly, the very most Mr. Clemens could elicit from Chairman Issa without running 

afoul of the Speech or Debate Clause would be a confirmation that the public statements 

attributed to Chairman Issa are accurate.  Or, put another way, Mr. Clemens could not probe 

behind those statements without running afoul of the Speech or Debate Clause.  The case law is 
                                                           

4  See also, e.g., United States v. Johnson, 383 U.S. 169, 184-85 (1966) (congressman’s 
introduction of legislative speech did not permit prosecutors to rely on speech in indictment and 
prosecution); Brown & Williamson, 62 F.3d at 421 n.11 (Representative Waxman did not waive 
Speech or Debate privilege by “statements made [voluntarily] during a radio broadcast 
interview”); Pittston Coal Grp., Inc. v. Int’l Union, UMWA, 894 F. Supp. 275, 278 n.5 (W.D. Va. 
1995) (rejecting plaintiff’s assertion that Senator waived privilege by voluntarily disclosing 
certain records to defendant in litigation; in quashing subpoena to Senator’s aide, characterizing 
that argument as “meritless.”; “Pittston [has] produced no evidence that Senator Rockefeller 
renounced his privilege, let alone made the ‘explicit and unequivocal expression’ required to 
waive it.”). 
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clear on this point.  See, e.g., Doe v. McMillan, 412 U.S. 306, 311-18 (1973) (holding that, while 

Speech or Debate Clause protection not applicable to actual public dissemination of particular 

committee report, protection of Clause applicable to all other aspects of committee investigation, 

including:  initiation of investigation; holding of hearings on relevant subject; gathering of 

sensitive, private information; inclusion of that information in report; distribution of that 

information and report within Legislative Branch; and even decision to disseminate publicly—as 

distinguished from actual public dissemination of—that information and report); MINPECO, 

S.A. v. Conticommodity Servs., Inc., 844 F.2d 856, 862 (D.C. Cir. 1988) (“[W]hile a member of 

Congress or of a congressional staff may well be required, in appropriate situations, to testify as 

to the circumstances of an unprotected act, they may not be compelled to provide evidence that 

would compromise the protection extended by the Constitution to the legislative process 

itself.”).5 

In short, Mr. Clemens may not compel testimony regarding whether Chairman Issa today 

agrees (or even whether in 2008 he agreed) with the substance of the reported statements, what 

his actual views are or were regarding the purpose and conduct of the investigation at issue, or 

why he holds or held any particular view(s) on those subjects. 

                                                           
5  See also, e.g., Eastland, 421 U.S. at 501, 510-11 (“Without exception, our cases have 

read the Speech or Debate Clause broadly to effectuate its purposes.”; “Our consistently broad 
construction of the Speech or Debate Clause rests on the belief that it must be so construed to 
provide the independence which is its central purpose.”); Mot. to Quash at 19 & n.4 (citing 
additional authority regarding requisite expansive reading of Speech or Debate Clause 
protection); Brown & Williamson, 62 F.3d at 419 (“In short, any probing of legislative acts is 
sufficient to trigger the [Speech or Debate Clause] immunity.” (emphases added and omitted)). 
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1. To the Extent Chairman Issa’s Alleged Statements to the Media Are 
Not Speech or Debate Clause Protected, Those Statements Are Not 
Relevant. 

 
The narrow line of inquiry left open by the Speech or Debate Clause in this case would 

not afford relevant testimony.  That available testimony would not be relevant because Chairman 

Issa’s alleged statements recount no more than his purported opinions, in 2008, on the wisdom of 

the investigation, not facts establishing or refuting the legality of that investigation.  More 

particularly, Mr. Clemens cites alleged statements from Chairman Issa (then serving on the 

minority side of the Committee and not as the Committee’s Chairman or Ranking Member) (i) 

predicting, following Mr. Clemens’ deposition, that the Committee would refer Mr. Clemens to 

the Executive Branch for possible prosecution based on his statements during that deposition, see 

Opp’n at 3; (ii) commenting on the necessity of the public hearing at which Mr. Clemens 

testified, see id.; (iii) commenting on whether the Committee should allocate its resources away 

from the investigation in connection with which Mr. Clemens testified, see id.; (iv) commenting 

on his hope that the Committee was not abusing its broad investigatory power in conducting the 

relevant investigation, see id. at 3-4; (v) commenting on the need for the hearing at which Mr. 

Clemens testified and on the witnesses testifying with Mr. Clemens at that hearing, see id. at 4; 

(vi) commenting on what the hearing at which Mr. Clemens testified should not be about, see id.; 

(vii) commenting that “it’s beginning to look like” the Committee was entrapping and 

prosecuting Mr. Clemens, id. at 5; and (viii) commenting on the memorandum that the 

Democratic staff wrote to Representative Henry Waxman, the then-Chairman of the Committee, 

and on which Chairman Waxman relied in joining Ranking Member Tom Davis in referring Mr. 

Clemens to the Executive Branch for possible prosecution in connection with his statements to 

the Committee, see id. 
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All of Chairman Issa’s alleged statements are part of the regular and appropriate 

discourse of Committee members as they consider the wisdom of the Committee’s actions; there 

is nothing untoward about vigorous debate regarding the Committee’s conduct of its business.  

Further, each of Chairman Issa’s alleged statements are statements of his opinion; these alleged 

comments include not a single statement of fact.  For these reasons, the statements cited by Mr. 

Clemens do not tend to establish any impropriety by the Committee; they are entirely irrelevant 

to the jury’s deliberations in this case.  See also, e.g., supra Section II (noting this Court’s prior 

observations regarding comments of the type offered by Chairman Issa). 

2. To the Extent Chairman Issa’s Alleged Statements to the Media Are 
Not Speech or Debate Clause Protected, Those Statements Are Not 
Admissible. 

 
In any event, even if Mr. Clemens could establish the extraordinary circumstances 

necessary to compel Chairman Issa to testify at all (which he cannot) and could establish the 

relevance of that compelled testimony (which he cannot), he could not establish its admissibility 

because the statements constitute inadmissible hearsay.  A witness generally may not testify 

regarding an out-of-court statement, including his own, offered for the truth of the matter, as Mr. 

Clemens intends to compel Chairman Issa to do here.  See Fed. R. Evid. 802 (“Hearsay is not 

admissible unless any of the following provides otherwise: [i] a federal statute; [ii] these rules; or 

[iii] other rules prescribed by the Supreme Court.”); Fed. R. Evid. 801(c) (“‘Hearsay’ means a 

statement that: (1) the declarant does not make while testifying at the current trial or hearing; and 

(2) a party offers in evidence to prove the truth of the matter asserted in the statement.”). 

Rule 801(d) excludes some statements from the hearsay definition but those exclusions 

are not applicable here:  (i) Chairman Issa is not a party to this action, see Fed. R. Evid. 

801(d)(2), and (ii) the Speech or Debate Clause bars his testimony beyond whether or not he 
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made the alleged statements to the media, see supra, and thus he will not offer testimony 

inconsistent (or consistent) with the alleged prior statements, see Fed. R. Evid. 801(d)(1)).  

Moreover, no Rule 803 or 804 exceptions apply to permit Mr. Clemens to elicit the desired 

hearsay and the “catch-all” provision of Rule 807 is not available, including because Mr. 

Clemens did not meet the notice requirements of Rule 807(b). 

CONCLUSION 

For all the foregoing reasons and those stated in Chairman Issa and the Committee’s 

motion to quash, the subpoenas directed to Chairman Issa and the Committee should be quashed.
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