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INDIVIDUAL DEFENDANTS’ RESPONSE TO 

FHFA’S MOTION FOR A STAY OF PROCEEDINGS 
 

In response to FHFA’s motion for a stay of proceedings, the Individual Defendants 

respectfully request that the Court decide their motions for summary judgment.  Until summary 

judgment is decided, the Individual Defendants respectfully request that the Court defer 

consideration of FHFA’s motion for a stay of proceedings. 

FHFA’s goal of minimizing the expenditures in this case certainly is important.  In our 

view, given the lack of evidence to support Lead Plaintiffs’ claims, it does not make sense to 

devote many additional resources to this matter.  As set forth below, however, the goal of 

minimizing needless expenditure is more readily achieved through a prompt resolution of the 

Individual Defendants’ pending summary judgment motions.  Three considerations support the 

approach we suggest. 

First, most of the work of the Individual Defendants’ summary judgment motions is 

already done.  The parties have spent several years amassing an enormous discovery record, with 

millions of documents, more than a hundred fact depositions, and dozens of expert reports.  

Earlier this year, after the completion of this discovery, the Individual Defendants spent 
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significant time reviewing the evidence, sifting the wheat from the chaff, and preparing their 

motions.1  This work is now done, the Individual Defendants’ motions now are on file, the 

remainder of the briefing is well underway, and the motions finally are on the cusp of being ripe 

for decision.  Deferring summary judgment at this late stage—after all of this work—will result 

in no meaningful cost-savings.  In fact, the greatest efficiency would be achieved by the Court 

deciding the summary judgment motions without further procedure—whether briefing or 

argument—related to FHFA’s request for a stay. 

Second, the Individual Defendants’ motions could (and, we submit, will) dispose of all 

claims against them in their entirety.  As the motions make clear, the evidentiary record has 

yielded millions of documents and hundreds of witnesses but not one shred of evidence that the 

Individual Defendants acted with the requisite scienter.  The adjudication of the Individual 

Defendants’ summary judgment motions therefore will bring finality and the permanent end of 

the expenditure of legal fees—not mere delay (as sought by FHFA).  Rather than put the case on 

an indefinite hold and leave the allegations against the Individual Defendants both unreviewed 

and unproven with the future fate of the litigation and accompanying costs uncertain, we 

respectfully submit that it is more efficient and economical—and more in the interest of 

finality—for the Court to decide summary judgments before taking up FHFA’s stay request.  See 

DSMC, Inc. v. Convera Corp., 273 F. Supp. 2d 14, 31 (D.D.C. 2002) (noting that “[p]ostponing 

the resolution of the issues raised in this case for some indefinite time does not comport with the 

efficient and timely judicial resolution of matters before the federal courts”). 

                                                            
1 FHFA was certainly aware that the parties were undertaking this exercise at the time the regulation at 
issue in the rule-making litigation became final.  FHFA offers no explanation as to why it did not seek a 
stay then. 
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Third, fairness requires expeditious resolution of the summary judgment motions.  For 

years, the Individual Defendants have been accused of fraud and other misconduct by Lead 

Plaintiffs and FHFA’s predecessor.  Indeed, it has been more than seven years since FHFA’s 

predecessor issued a report that publicly lodged serious allegations against the Individual 

Defendants and since Plaintiffs commenced this litigation against them; more than three years 

since FHFA placed Fannie Mae into conservatorship; more than one-and-one-half years since the 

close of fact discovery in this case; and nearly five months since the close of expert discovery.  

But due to events beyond their (and this Court’s) control, the Individual Defendants still have not 

had an opportunity—any opportunity—to have a court evaluate the evidence in this case.  The 

Individual Defendants have been tarred for seven years by Lead Plaintiffs’ allegations and have 

an indisputable right to finally get such a hearing.  Delaying even longer this right to be heard 

would not be just. 

*     *     *     *     *  

Thus, contrary to FHFA’s suggestion, proceeding with the summary judgment motion 

would not be “fruitless.”  Stay Mot. at 18.  Adjudication of the summary judgment motions (at 

the very least) would allow the Individual Defendants finally to obtain judicial review of the 

evidence in this case and finally to clear their names.  And simultaneously, it would achieve the 

efficiency and cost savings that FHFA’s stay request seeks. 

For the reasons stated above, the Individual Defendants respectfully request that the 

Court defer consideration of FHFA’s motion for a stay until after it has resolved the Individual 

Defendants’ pending motions for summary judgment.   
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Dated:  October 21, 2011   Respectfully submitted, 

/s/ Eric R. Delinsky    
Steven M. Salky (D.C. Bar No. 360175) 
Eric R. Delinsky (D.C. Bar No. 460958) 
ZUCKERMAN SPAEDER LLP 
1800 M. Street, N.W., Suite 1000 
Washington, D.C. 20036 
(202) 778-1800 (telephone) 
(202 822-8106 (facsimile) 
Counsel for Defendant J. Timothy Howard 

/s/ Kevin M. Downey    
Kevin M. Downey (D.C. Bar No. 438547) 
Alex G. Romain (D.C. Bar No. 468508) 
Joseph M. Terry (D.C. Bar No. 473095) 
WILLIAMS & CONNOLLY LLP 
725 Twelfth Street, N.W. 
Washington, D.C. 20005 
(202) 434-5614 (telephone) 
(202) 434-5029 (facsimile) 
Counsel for Defendant Franklin D. Raines 
 
/s/ David S. Krakoff    
David S. Krakoff (D.C. Bar No. 229641) 
Christopher F. Regan (D.C. Bar No. 433972) 
Adam B. Miller (D.C. Bar No. 496339) 
BuckleySandler LLP 
1250 24th Street, N.W., Suite 700 
Washington, D.C.  20037 
Tel. (202) 349-8000 
Fax (202) 349-8080 
Counsel for Defendant Leanne G. Spencer 
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CERTIFICATE OF SERVICE 
 

I certify that on October 21, 2011, I electronically filed the foregoing with the Clerk of 

the Court using the CM/ECF system, which will send notification of such filing to the counsel of 

record in this matter who are registered on CM/ECF. 

 

/s/ Eun Young Choi 
Eun Young Choi (D.C. Bar No. 987677) 
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