
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
____________________________________ 
      ) 
UNITED STATES OF AMERICA  ) 
      ) 
  v.    ) Case No. 1:10-CR-00223-RBW 
      ) 
WILLIAM R. CLEMENS,   ) 
      ) 
   Defendant.  ) 
____________________________________) 
 
 

REPLY TO DEFENDANT’S OPPOSITION TO 
MOTION OF NON-PARTY HOUSE COMMITTEE ON OVERSIGHT 

AND GOVERNMENT REFORM TO QUASH SUBPOENA DUCES TECUM 
 

On March 18, 2011, the House Committee on Oversight and Government Reform 

(“Committee”) moved to quash the subpoena duces tecum directed to it by defendant William R. 

Clemens, principally on the ground that the Committee is absolutely privileged under the Speech 

or Debate Clause, U.S. Const. art. I, § 6, cl. 1, from being compelled to produce the 

congressional documents sought by Mr. Clemens.  See Mot. of Non-Party House Comm. . . . to 

Quash Subpoena Duces Tecum . . . at 15-22 (Mar. 18, 2011) (“Motion”).  In support of that 

argument, the Motion described at some length (i) the Committee’s broad investigatory authority 

under the Rules of the House; (ii) the broad tapestry of hearings that the Committee conducted 

between 2005 and 2008 into the subject of the abuse by professional athletes—including, but not 

limited to, professional baseball players—of steroids and other performance-enhancing drugs, 

and the effect of that abuse on America’s youth; (iii) legislation that was introduced as a result of 

that investigation; (iv) pressure the Committee’s activities created on Major League Baseball to 

conduct its own investigation (e.g., the Mitchell Report) into the culture of steroid abuse in that 

sport; and (v) additional investigations undertaken by the Committee to assess the accuracy and 
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credibility of the Mitchell Report.  Id. at 5-8.  The Committee ultimately concluded—as a result 

of, among other things, the February 13, 2008, hearing at which Mr. Clemens and two others 

testified—that the Mitchell Report was accurate and credible, and it then pressured Major 

League Baseball to adopt recommendations detailed in the Mitchell Report.  See, e.g., Letter 

from the Hon. Henry Waxman, Chairman, and the Hon. Tom Davis, Ranking Member, Comm. 

on Oversight & Gov’t Reform, to Allan H. (Bud) Selig, Comm’r, Major league Baseball (June 

12, 2008) (attached as Ex. A hereto). 

In response, Mr. Clemens—relying exclusively on case law that he misreads, is 

inapposite, is discredited, and/or does not apply in this Circuit—contends that his subpoena 

should not be quashed on Speech or Debate grounds because (i) the Committee bears some sort 

of burden of establishing that its investigation fell within the sphere of legitimate legislative 

activity and the Committee has failed to meet that burden and, (ii) in any event, the Speech or 

Debate Clause (a) does not include a non-disclosure protection and (b) does not apply where a 

criminal defendant asserts that the Clause is inconsistent with his due process rights.  Def’s Opp. 

to Non-Party House Comm. . . . Mot. to Quash Subpoena Duces Tecum (Apr. 6, 2011) 

(“Opposition”).  Mr. Clemens is wrong on all counts. 

The Committee’s exhaustive consideration of the health, education, criminal, and 

commercial implications of the abuse of steroids and other performance-enhancing drugs by 

professional athletes—including prominent professional baseball players—lies not only within 

the sphere, but at the very core, of legitimate legislative activity, as that concept has been broadly 

defined by the Supreme Court and the D.C. Circuit.  Moreover, the Speech or Debate Clause 

most assuredly does include a non-disclosure protection.  Finally, once the sphere of legitimate 
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legislative activity issue is resolved in favor of the Committee (as it must be here), application of 

the Speech or Debate Clause is absolute.  There is no carve-out for criminal defendants. 

I. The Committee Acted at All Relevant Times Within the Sphere of Legitimate 
Legislative Activity. 

 
A. Judicial Branch Review of the Legitimacy of Legislative Action Is 

“Extremely Limited.” 
 
Mr. Clemens repeatedly asserts, without citation to any authority, that the Committee 

bears some sort of undefined burden of establishing that its investigative activities lie within the 

sphere of legitimate legislative activity.  See Opp. at 1, 2, 8 & 10.  The relevant Speech or Debate 

standard, which renders judicial inquiry “extremely limited,” McSurely v. McClellan, 521 F.2d 

1024, 1037-38 (D.C. Cir. 1975), is extraordinarily deferential to the legislative branch: 

The courts should not go beyond the narrow confines of determining that a 
committee’s inquiry may fairly be deemed within its province.  To find 
that a committee’s investigation has exceeded the bounds of legislative 
power it must be obvious that there was a usurpation of functions 
exclusively vested in the Judiciary or the Executive. 
 

Tenney v. Brandhove, 341 U.S. 367, 378 (1951); see also Eastland v. U.S. Servicemen’s Fund, 

421 U.S. 491, 506 (1975) (“The courts should not go beyond the narrow confines of determining 

that a committee’s inquiry may fairly be deemed within its province.”); McSurely, 521 F.2d at 

1037-38 (“The only other requirement placed upon [Members of Congress] . . . as a prerequisite 

to their invocation of Speech or Debate Clause protection is that their investigation be within the 

jurisdiction of Congress and their particular committee.  The Supreme Court early emphasized, 

however, in the seminal case of Tenney v. Brandhove, that the prerogative of the judiciary to 

determine this question was extremely limited.”). 

As to whether the Committee’s inquiry “may fairly be deemed within its province,” 

Tenney, 341 U.S. at 378, there can be no debate:  “[T]he Committee . . . may at any time conduct 
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investigations of any matter . . . .  The findings and recommendations of the committee in such 

an investigation shall be made available to any other standing committee having jurisdiction over 

the matter involved.”  H.R. Rule X.4(c)(2), 110th Cong. (2007). 

Even Mr. Clemens’ own case, United States v. Icardi, 140 F. Supp. 383 (D.D.C. 1956), 

which is inapposite here for a host of reasons, presumes that congressional investigations are 

valid.  See id. at 386.1  And if the Committee’s investigation into the abuse of steroids and other 

performance-enhancing drugs by professional athletes was presumptively valid, then the burden 

would fall on Mr. Clemens to demonstrate that the Committee was not acting within the 
                                                           

1  The Icardi case is inapposite for at least the following reasons.  First, Icardi was not 
construing the Speech or Debate Clause; it was construing the perjury statute and, in particular, 
the question of whether the legislative committee in that case was a “competent tribunal.”  As the 
Court is aware, criminal statutes are to be construed narrowly against the government.  See 
United States v. Laub, 385 U.S. 475, 480 (1967) (“[A] criminal statute . . . . must . . . be narrowly 
construed.”).  In contrast, “[w]ithout exception, [Supreme Court precedent has] read the Speech 
or Debate Clause broadly to effectuate its purposes.”  Eastland, 421 U.S. at 501; see also id. at 
510-11 (“Our consistently broad construction of the Speech or Debate Clause rests on the belief 
that it must be so construed to provide the independence which is its central purpose.”). 

Second, Icardi is factually distinct.  The Court in that case ultimately concluded that the 
defendant overcame in some respects the presumption of legislative validity on the basis of the 
following facts:  (i) the relevant subcommittee investigation was undertaken expressly to 
investigate the commission of an isolated criminal act, (ii) the bulk of the investigation ended 
fourteen months before the hearing at which the defendant was the lone witness to testify, (iii) 
“before [the defendant] was summoned[,] the subcommittee had all the information necessary on 
which to base its report,” (iv) the defendant was called to the hearing for the sole purpose either 
of providing him a forum or of entrapping him, and (v) where the defendant’s denial or 
confession of guilt could not have influenced the subcommittee’s conclusions on subjects that 
might be legitimately under investigation.  140 F. Supp. at 385-89.  None of those factors are 
present here:  (i) the Committee investigation, initiated in 2005, focused expressly on the health, 
education, criminal, and commercial consequences of the abuse of steroids and other 
performance-enhancing drugs in professional sports, (ii) Mr. Clemens appeared with two other 
witnesses at a hearing less than one month after the first Mitchell Report hearing (and only a 
single day after a Committee hearing on human growth hormone and other substances identified 
in the Mitchell Report, see Mot. at 6 n.4), (iii) the purpose of the hearing at which Mr. Clemens 
testified was to evaluate the accuracy and credibility of the Mitchell Report and the appropriate 
response(s) thereto, and (iv) that hearing, including Mr. Clemens’ testimony, did in fact produce 
information relevant to the accuracy and credibility of the Mitchell Report. 
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legitimate legislative sphere, a burden he has not come close to discharging, as explained in the 

following section. 

B. No Matter the Standard of Review, the Committee Acted Within the Sphere 
of Legitimate Legislative Activity. 

 
Mr. Clemens’ factual challenge to the legitimacy of the Committee’s investigation, see 

Opp. at 8-9, is, if possible, even less persuasive.  The Motion described at length the breadth of 

the Committee’s investigation into the abuse by professional athletes of steroids and other 

performance-enhancing drugs, see Mot. at 3-8, an investigation that stretched over three years 

and involved several sports, including Major League Baseball.  Notably, in 2005, Major League 

Baseball itself challenged the Committee’s jurisdiction (just as Mr. Clemens does today).  The 

Committee responded then that the abuse raised issues of crime, federal drug policy, public 

health, and education, all of which were appropriate topics for the Committee to investigate.  See 

Letter from the Hon. Tom Davis, Chairman, and the Hon. Henry A. Waxman, Ranking Member, 

Comm. on Oversight & Gov’t Reform, to Stanley Brand (Mar. 10, 2005) (attached as Ex. B 

hereto).  The Committee’s 2005 articulation of its jurisdictional authority is equally pertinent 

here. 

The statements and questions asked by various Committee Members during the course of 

the various hearings also manifest the legitimate purposes that underlie the Committee’s 

investigation: 

• Health.  “We’re here to save lives, not ruin careers.  We want steroids and other 
dangerous drugs out of sports, period. . . . [¶]There is nothing irrelevant or 
inconsequential about the health of our children and the integrity of the game so 
many of us love.  I would hope no one would dispute that protecting public 
health, keeping young athletes safe is a vital and appropriate function of 
government.”  The Mitchell Report:  The Illegal Use of Steroids in Major League 
Baseball:  Hearing Before the H. Comm. On Oversight & Gov’t Reform, at 18, 
110th Cong. (Jan. 15, 2008) (“Jan. 15, 2008 Hr’g Tr.”), available at 
http://www.gpo.gov/fdsys/pkg/CHRG-110hhrg55749/pdf/CHRG-
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110hhrg55749.pdf (last visited Apr. 15, 2011) (relevant excerpts attached as Ex. 
C hereto) (opening statement of then-Ranking Member Davis). 

 
• Health.  “[T]he health of young athletes across the country is at stake, and we 

don’t hesitate to defend their interests, even if the process isn’t always pretty.”  
The Mitchell Report:  The Illegal Use of Steroids in Major League Baseball, Day 
2:  Hearing Before the H. Comm. On Oversight & Gov’t Reform, at 15, 110th 
Cong. (Feb. 13, 2008) (“Feb. 13, 2008 Hr’g Tr.”), available at 
http://www.gpo.gov/fdsys/pkg/CHRG-110hhrg43333/pdf/CHRG-
110hhrg43333.pdf (last visited Apr. 15, 2011) (relevant excerpts attached as Ex. 
D hereto) (opening statement of then-Ranking Member Davis).2 

 
• Education.  “It helps us understand how the steroid era infected baseball and how 

that virus spread to colleges and high school[s].”; “We also want to do everything 
we can to eliminate the use of these drugs by children.  [¶]Frank and Brenda 
Marrero, the parents of Efrain Marrero, are here this morning along with Don 
Hooten.  Efrain Marrero was a promising 19-year-old college athlete who turned 
to steroids and ultimately committed suicide. . . .  [Mr. and Mrs. Marrero] 
submitted testimony for this hearing, and I ask unanimous consent that it be made 
part of the record. . . .  [¶]I want to close my opening statement by reading from 
their statement:  ‘[S]imple, honest accountability is all we’re asking for . . . no 
family should have to endure the anguish we’ve suffered, but tens of thousands of 
youngsters are at risk.  For them we ask you to dig deep, find the unvarnished 
truth and report it fairly.’  [¶]To Mr. and Mrs. Marrero, and Mr. Hooten, and to all 
the concerned parents around our Nation, I want you to know we’re trying to do 
just that.”  Jan. 15, 2008 Hr’g Tr. at 9-13 (opening statement of then-Chairman 
Waxman). 

 
• Education.  “We are here to again try to disrupt and discredit the crass messages 

aimed at our children.”  Feb. 13, 2008 Hr’g Tr. at 15 (opening statement of 
Ranking Member Davis).3 

                                                           
2  See also, e.g., Restoring Faith in America’s Pastime: Evaluating Major League 

Baseball’s Efforts to Eradicate Steroid Use, at 206, 109th Cong. (Mar. 17, 2005) (“Mar. 17, 
2005 Hr’g Tr.”), available at http://www.gpo.gov/fdsys/pkg/CHRG-109hhrg20323/pdf/CHRG-
109hhrg20323.pdf (last visited Apr. 15, 2011) (relevant excerpts attached as Ex. E hereto) 
(statement of Rep. Watson:  “I see this as a public health issue.”); Jan. 15, 2008 Hr’g Tr. at 72 
(statement of Rep. Cummings:  “We are here—we started this because of our youngsters.  We 
first took a look at the issue of steroids upon learning of the deeply troubling Centers of Disease 
Control Prevention study that said 1 in 16 students reported using steroids.  This was almost 
three times the amount who reported using steroids 10 years ago.”). 

3  See also, e.g., Mar. 17, 2005 Hr’g Tr. at 168 (statement of Rep. Sweeney:  “I have a bill 
in Approps to create such an education program [regarding steroid abuse].”); Jan. 15, 2008 Hr’g 
Tr. at 82-83 (statement of Rep. Yarmouth:  “I’m focused, as some of the other Members are, . . . 

(continued. . . .) 
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• Crime and Drug Policy.  “From this side of the dais this is an investigation 

regarding the Controlled Substances Act, the Federal Controlled Substances Act.”  
Jan. 15, 2008 Hr’g Tr. at 80 (statement of Rep. Lynch).4 

 
• Commerce.  “Baseball is sold as America’s game:  hometown, apple pie.  But, in 

fact, it appears that it has been rooted in cheating for profit.  The more home runs 
hit, the more fans in the seat, the more money in owners’ pockets and the bigger 
salaries for players.”  Id. at 88 (statement of Rep. McCollum).5 

                                                                                                                                                                                           
on the impact, the influence on our young people.”); Feb. 13, 2008 Hr’g Tr. at 86 (statement of 
Rep. Cummings:  “I was very pleased to hear both of the witnesses talk about children, because 
that is what this was all about when we started, so many children trying to emulate their sports 
stars.”); id. at 160-61 (concluding statement of then-Ranking Member Davis:  “Our goal when 
we started this was to send out the message that steroid use was dangerous, it was wrong, it was 
illegal, and you had a million kids taking them.”); id. at 161 (concluding statement of then-
Chairman Waxman:  “We want in the future to look at making sure that we don’t have steroids, 
human growth hormone, and other dangerous drugs used by professional sports [players] who 
are role models to our kids because we’re seeing the culture of the clubhouse become the culture 
of the high school gym.”). 

4  See also, e.g., Mar. 17, 2005 Hr’g Tr. at 243 (statement of Rep. Cummings:  “You 
realize it is a Federal crime to abuse steroids?”); Jan. 15, 2008 Hr’g Tr. at 87 (statement of Rep. 
McCollum:  “It’s my opinion we’re here in the middle of a criminal conspiracy that defrauded 
millions of baseball fans, billions of dollars over the past 15 years.”); id. at 95 (testimony of 
Comm’r of Major League Baseball:  “I’d like to personally thank Representative Lynch for 
introducing the bill that would make HGH a Schedule III controlled substance, which I believe is 
an important legislative initiative.”); id. at 113 (statement of Exec. Dir. of Major League 
Baseball Players Ass’n:  “[P]erhaps the Congress should examine whether the Dietary 
Supplement Health and Education Act [DSHEA] as it is commonly known, is being adequately 
enforced.”). 

5  See also, e.g., Jan. 15, 2008 Hr’g Tr. at 76 (statement of Rep. Shays:  “So tell me why 
cheating should be a matter of collective bargaining.”); id. at 81 (statement of Rep. Lynch:  “And 
they are deciding to use these drugs at a decided advantage because there’s a monetary incentive 
there, distinct monetary incentive for them to cheat.”); id. at 82 (testimony of Mr. Mitchell:  “It’s 
a policy of the United States to encourage collective bargaining agreements when employees are 
represented by unions.”); Feb. 13, 2008 Hr’g Tr. at 15-18 (opening statement of then-Ranking 
Member Davis:  “Our hearing yesterday was a helpful reminder of the importance of our work.  
We learned how those attempting to sell HGH are scamming consumers and breaking the law.  
We learned of the terrible risks associated with unapproved use.  We learned yet again of the 
dangerous and phony messages being sent to young athletes that there are magic pills and 
wonder drugs that can grease their path to the Hall of Fame.”; also noting that problem of 
performance enhancing drugs in Major League Baseball has roots, in part, with “owners more 
concerned with filling seats”); id. at 154 (statement of Rep. Murphy regarding role of collective 
bargaining in fostering problem of performance enhancing drugs in Major League Baseball:  “I’d 

(continued. . . .) 
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The Committee’s interest in the abuse of steroids and other performance-enhancing drugs 

by professional athletes did not end with the February 13, 2008, hearing at which Mr. Clemens 

and others (including Charles P. Scheeler, who participated in the Mitchell Report investigation 

and drafting) testified.  See, e.g., Letter from the Hon. Henry Waxman, Chairman, and the Hon. 

Tom Davis, Ranking Member, Comm. on Oversight & Gov’t Reform, to Allan H. (Bud) Selig, 

Comm’r, Major league Baseball (June 12, 2008). 

Mr. Clemens suggests that the Committee’s investigation was not within the sphere of 

legitimate legislative activity because no legislation was introduced after the hearing at which he 

testified.  See Opp. at 11 n.8.  This misses the point – badly. 

First, a considerable amount of legislation was introduced in connection with the 

Committee’s investigation.  Then-Chairman Davis and then-Ranking Member Waxman 

introduced legislation in 2005.  See Mot. at 4 n.3.  Major League Baseball responded by 

commissioning the Mitchell Report and “act[ing] quickly on [its] own to enhance drug testing 

and enforcement programs,” Jan. 15, 2008 Hr’g Tr. at 18, thereby forestalling immediate 

legislative action.  See also id. (“A little government sunshine can go a long way.”). 

Upon the release of the Mitchell Report in December 2007, the Committee undertook to 

investigate the accuracy and credibility of that report to assess the need for legislation—see, e.g., 

Mot. at 6; Feb. 13, 2008 Hr’g Tr. at 2 (opening statement of then-Chairman Waxman:  “This is 

our second hearing on Senator Mitchell’s report on the illegal use of steroids and other 

performance-enhancing substances by players in Major League Baseball.  This hearing is 

                                                                                                                                                                                           
be interested, Mr. Clemens, just to get your sense on your opinion of how the players association 
and the union has conducted themselves in this process and whether you have criticisms of the 
players association’s willingness to sit down at the table.”). 
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focused on the accuracy of an important section of that report, the section that is based on the 

information that strength and fitness coach Brian McNamee provided to Senator Mitchell.”)—

some of which already had been introduced. 

There are a number of bills that have been introduced that we wholly 
support, including Representative Lynch’s bill, H.R. 4911; Senator 
Schumer and the Senate bill 877; Senator Grassley, Senate bill 2470; and 
Senator Biden’s bill, Senate bill 2237.  I’d like to personally thank 
Representative Lynch for introducing the bill that would make HGH a 
Schedule III controlled substance, which I believe is an important 
legislative initiative. 
 

Jan. 15, 2008 Hr’g Tr. at 95, 110 (testimony of Comm’r of Major League Baseball).  Ultimately, 

the legislation considered in 2008, like the legislation considered in 2005, did not advance, at 

least in part because the Committee was satisfied with the progress that Major League Baseball 

was making on its own to implement the Mitchell Report recommendations.  See id. at 155 

(closing statement of then-Chairman Waxman:  “I appreciate the fact that both of you [the 

Commissioner of Major League Baseball and the Executive Director of the Major League 

Baseball Players Association] are willing to consider those recommendations in that road map 

[the Mitchell Report] so that we can get beyond where baseball has been in the past.  I think we 

have made progress, but we still have a ways to go.”) 

Furthermore, common sense, not to mention Supreme Court precedent, dictates that the 

constitutional legitimacy of a congressional investigation does not turn on whether legislation is 

subsequently introduced.  After all, one of the principal purposes of a committee investigation is 

to evaluate whether legislation is needed. 

The power to investigate . . . plainly falls within that definition [of activity 
within the sphere of legitimate legislative activity]. . . .  [T]he power to 
investigate is inherent in the power to make laws because a legislative 
body cannot legislate wisely or effectively in the absence of information 
respecting the conditions which the legislation is intended to affect or 
change. 
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Eastland, 421 U.S. at 504 (quotation marks and brackets omitted).  “The very nature of the 

investigative function—like any research—is that it takes the searchers up some ‘blind alleys’ 

and into nonproductive enterprises.  To be a valid legislative inquiry there need be no 

predictable end result.”  Id. at 509 (emphasis added). 

Finally, Mr. Clemens challenges the legitimacy of the Committee’s investigation by 

citing objections to, and characterizations of, the February 13, 2008, hearing voiced by three of 

the Committee’s forty Members.  See Opp. at 8-11.  These statements are legally inapposite here 

for several reasons.  First, legislative democracy is a rough and tumble business that very 

frequently is characterized by boisterous debate and dissension; indeed, such debate and 

dissention are the very essence of the congressional committee process and a hallmark of our 

representative democracy.  Certainly they are not a basis for finding illegitimate a Committee 

investigation that is, by any objective standard, well within the sphere of legitimate legislative 

activity, which sphere is, by Supreme Court mandate, to be broadly construed.  Eastland, 421 

U.S. at 501, 510-11.6 

                                                           
6  Mr. Clemens states that Representative Waxman “admitted” that “the purpose of the hearing 
was not legislative.”  Opp. at 10.  This is false; Representative Waxman never stated any such 
thing.  Mr. Clemens cites a book co-authored by Mr. Waxman.  The cited passage reads: 

The [Committee] had scheduled a hearing on January 15, 2008, for Senator 
Mitchell to present his findings and offer testimony.  In the weeks leading up to 
the hearing, Clemens and his attorneys repeatedly attacked and sought to 
undermine the Mitchell Report.  Here we had such starkly contrasting 
statements—Mitchell’s conclusion that Clemens had used steroids, based on 
interviews with Clemens’s own trainer, Brian McNamee, who admitted having 
obtained them and specifically to having injected Clemens with them, and 
Clemens’s fervent denial of the charge—that only a hearing in which all parties 
testified under oath seemed likely to resolve the standoff.  Having pushed so hard 
for an independent report [the Mitchell Report], I thought it was important to find 
out if the most publicized charge could possibly be inaccurate. 

(continued. . . .) 
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Second, Mr. Clemens’ argument essentially calls into question the Committee’s motives, 

which are expressly outside the scope of judicial inquiry: 

Our cases make clear that in determining the legitimacy of a congressional 
act we do not look to the motives alleged to have prompted it. . . .  [T]he 
claim of an unworthy purpose does not destroy the privilege.  If the mere 
allegation that a valid legislative act was undertaken for an unworthy 
purpose would lift the protection of the Clause, then the Clause simply 
would not provide the protection historically undergirding it. 
 

Id. at 508-09; see also United States v. Johnson, 383 U.S. 169, 180 (1966) (Speech or Debate 

Clause forecloses from inquiry question of congressman’s motives in undertaking particular 

legislative act; “The essence of such a charge in this context is that the Congressman’s conduct 

was improperly motivated, and . . . that is precisely what the Speech or Debate Clause generally 

forecloses from executive and judicial inquiry.”). 

II. Because the Committee Was Acting Within the Sphere of Legitimate Legislative 
Activity, the Speech or Debate Clause Protects It “Absolutely” from Being 
Compelled to Produce Documents in Response to Mr. Clemens’ Subpoena. 

 
Mr. Clemens acknowledges that “congressional investigations generally are protected by 

the Speech or Debate Clause.”  Opp. at 11.  Accordingly, his fallback position is that, even if the 

hearing at which he testified was a legitimate legislative activity, the subpoena to the Committee 

still should not be quashed because (i) the Speech or Debate privilege is only one of “non-

evidentiary use,” not non-disclosure, id. at 8, 12 (citing only In re Grand Jury Investigation, 587 

F.2d 589, 597 (3d Cir. 1978) (“Eilberg”), and (ii) the privilege must give way to Mr. Clemens’ 

bald assertion that his due process rights otherwise will be compromised.  Id. at 13-14 (citing 

                                                                                                                                                                                           
Opp. at Ex. C (emphasis added).  The cited provision, in context, further establishes that the 
Committee conducted its hearing to assess the reliability of the Mitchell Report. 
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nothing apposite).  Both these arguments, aside from being unsound as a matter of constitutional 

policy, are entirely foreclosed by existing judicial precedent. 

A. The Speech or Debate Clause Does Bar the Compelled Production of 
Documents from the Committee. 

 
Mr. Clemens’ notion that the Speech or Debate Clause is only a non-evidentiary use 

privilege and does not encompass a privilege against the compelled disclosure of documents 

used, created, or obtained within the sphere of legitimate legislative activity derives entirely from 

the Third Circuit’s Eilberg decision. 

Eilberg was an appeal from a denial of a motion to quash a grand jury subpoena, issued 

to the Clerk of the House, which subpoena sought telephone records of then-Congressman 

Joshua Eilberg.  While acknowledging that the Speech or Debate Clause has a testimonial aspect 

“designed to prevent hostile questioning by the executive branch before a possibly hostile 

judiciary,” 587 F.2d at 596 (citing Gravel v. United States, 408 U.S. 606, 617 (1972)), the Third 

Circuit asserted that “the Speech or Debate privilege is at its core a use privilege.”  Id.  The Third 

Circuit found the testimonial aspect of the privilege not implicated because neither the 

Congressman nor his aides had been subpoenaed—which obviously is not the case here2—and 

because the telephone company possessed duplicates of the phone records sought.  Id. at 597.  In 

the course of reaching that conclusion, the Court stated that the Speech or Debate privilege “is 

one of nonevidentiary use, not of non-disclosure.”  Id. 

                                                           
2  See In re Grand Jury Subpoena, 626 F. Supp. 1319, 1328 n.8 (M.D. Pa. 1986), rev’d on 

other grounds, sub nom. In re Grand Jury, 821 F.2d 946 (3d Cir. 1987) (“Eilberg is inapplicable 
[where] the subpoena is directed to the legislator himself, rather than to a third party.  [In that 
case], testimonial rather than use immunity applies.”). 

Case 1:10-cr-00223-RBW   Document 35    Filed 04/15/11   Page 12 of 22



 
13

This suggestion, which Mr. Clemens turns into an argument, that the privilege is only one 

of non-evidentiary use is inconsistent with Supreme Court precedent, has been expressly rejected 

by the D.C. Circuit, has been discredited in the Third Circuit which originally articulated that 

notion, and was analytically flawed from the outset. 

1.  Supreme Court Precedent.  Mr. Clemens’ argument is inconsistent with Gravel 

which held that an aide to Senator Gravel could not be questioned by a grand jury about 

activities that occurred before a subcommittee the Senator chaired.  408 U.S. at 616, 618 (“We 

have no doubt that Senator Gravel may not be made to answer—either in terms of questions or in 

terms of defending himself from prosecution—for the events that occurred at the subcommittee 

meeting.”  “[The] Speech or Debate Clause applies not only to a Member but also to his aides 

insofar as the conduct of the latter would be a protected legislative act if performed by the 

Member himself.”) (emphasis added).  It is not possible to reconcile this holding of Gravel with 

the notion that Speech or Debate is only a “non-use” privilege. 

2.  D.C. Circuit Precedent.  The D.C. Circuit has expressly rejected, in both 

Brown & Williamson Tobacco Corp. v. Williams, 62 F.3d 408 (D.C. Cir. 1995), and MINPECO, 

S.A. v. Conticommodity Servs., Inc., 844 F.2d 856 (D.C. Cir. 1988), the precise argument that 

Mr. Clemens now advances.  In each case, the Court quashed subpoenas that, like the one served 

on the Committee here, sought documents from congressional committees, exactly the result that 

Mr. Clemens says should not obtain. 

[W]e examine B & W’s basic doctrinal argument [i.e., the argument of the 
party that issued the subpoena to the relevant congressional committee]—
that the testimonial privilege is weaker than congressional immunity from 
suit [i.e., the same argument now advanced by Mr. Clemens].  Looking 
only to the text of the Constitution, we would be inclined to conclude that, 
if anything, [B & W] has it backwards.  The Clause says nothing 
specifically about lawsuits; what it does say is that members of Congress 
‘shall not be questioned in any other place’ about legislative actions.  U.S. 
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Const. art I, § 6, cl. 1 (emphasis added).  Based on the text of the 
Constitution, it would seem that the immunity from suit derives from the 
testimonial privilege, not the other way around. 
 
In any event, the Supreme Court recognized the testimonial privilege in 
Gravel, and we relied upon and elaborated its scope extensively in 
MINPECO, S.A. v. Conticommodity Services, Inc., 844 F.2d 856 (D.C. 
Cir. 1988). 
 
. . . . 
 
In MINPECO, we were . . . concerned with Congress’ . . . capacity to 
function effectively if beset by third-party discovery requests.  The same is 
true for Miller [a Ninth Circuit case that applied the non-disclosure 
component of the Speech or Debate Clause to quash a subpoena].  In both 
cases the only question was whether the subpoenas inquired into 
legislative conduct. 
 
Appellant’s subpoena might well be less onerous than the one rejected in 
MINPECO (where all internal documents, correspondence, and 
communications relating to the disputed testimony were sought), but that 
is of no particular significance.  The degree of disruption is immaterial. . . 
.  In short, any probing of legislative acts is sufficient to trigger the 
immunity. 
 
We do not accept the proposition that the testimonial immunity of the 
Speech or Debate Clause only applies when Members or their aides are 
personally questioned.  Documentary evidence can certainly be as 
revealing as oral communications. . . .  [I]ndications as to what Congress 
is looking at provide clues as to what Congress is doing, or might be about 
to do—and this is true whether or not the documents are sought for the 
purpose of inquiring into (or frustrating) legislative conduct or to advance 
some other goals. . . .  To the extent that the Third Circuit has adopted a 
special rule for the testimonial use of documents [in Eilberg], we therefore 
disagree.  None of the Supreme Court’s opinions acknowledges such a 
distinction. 
 
. . . . 
 
It will be recalled that in MINPECO, documents had been sought for 
solely testimonial purposes (i.e., not for use as evidence against Congress 
or any of its Members), and yet we held that the Speech or Debate Clause 
barred enforcement of the subpoenas duces tecum.  That holding, it bears 
repeating, was premised on the notion that the Speech or Debate Clause 
serves to insulate Members of Congress from distractions that divert their 
time, energy, and attention from their legislative tasks.  Obviously, the 
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nature of the use to which documents will be put—testimonial or 
evidentiary—is immaterial if the touchstone is interference with legislative 
activities.  That is the rationale attributed to the Clause in our most 
apposite precedents, and it necessarily governs our decision today. 
 
. . . . 
 
To sum up, we do not agree with appellant’s doctrinal approach to the 
Speech or Debate Clause.  A party is no more entitled to compel 
congressional testimony—or production of documents—than it is to sue 
congressmen. 
 

Brown & Williamson, 62 F.3d at 418-21 (certain quotation marks, citations, and footnotes 

omitted); see also id. at 416 (“Closely related—indeed a corollary—to [Congress’] right to 

pursue investigations is Congress’ privilege to use materials in its possession without judicial 

interference.”). 

3.  Subsequent Third Circuit Precedent.  In 1996, the Justice Department relied on 

Eilberg to argue that it was entitled to documents that it had subpoenaed from the House 

Committee on Standards of Official Conduct for use in connection with a criminal prosecution of 

a Member of Congress.  The Department claimed then, as Mr. Clemens claims now, that the 

documents sought were critical to its case.  The trial court held that the documents were Speech 

or Debate privileged but, on the strength of Eilberg, ordered them produced.  The Standards 

Committee appealed in mid-trial and the Third Circuit reversed: 

(1)  The district court has ruled that the documents at issue are 
[Speech or Debate] protected . . . ; 

 
(2)  With this determination made, our decision in In re: Grand 
Jury Proceedings, 587 F.2d 589 (3d. Cir. 1977) (“Eilberg”) 
neither required nor authorized disclosure to the government; 

 
(3)  It was error for the district court to require production of the 
documents at issue to the government . . . . 

 
Order at 1, United States v. McDade, No. 96-1508 (3d Cir. 1996), attached as Ex. F. 
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In addition, since Eilberg was decided in 1978, the Third Circuit expressly has 

acknowledged that the non-disclosure component, as well as the other components, of the 

Speech or Debate Clause is “absolute.”  See, e.g., In re Grand Jury, 821 F.2d 946, 953 (3d Cir. 

1987). 

These later Third Circuit decisions effectively gut Eilberg. 

4.  Eilberg’s Flawed Reasoning.  Finally, Eilberg’s reasoning was flawed from 

the outset.  The notion that Speech or Debate is only a nonevidentiary use privilege and requires 

disclosure of privileged documents originated with In re Grand Jury Proceedings, 563 F.2d 577 

(3d Cir. 1977) (“Cianfrani”).  The issue in Cianfrani was whether a federal grand jury could 

obtain documents from state legislators and committees.  The Third Circuit correctly held that 

the state legislators were not protected by the Speech or Debate Clause, but it recognized a 

limited “federal common law legislative privilege.”  Id. at 583.  In defining the parameters of 

that “common law evidentiary privilege,” the Third Circuit stated that “the privilege is not one of 

nondisclosure but of nonevidentiary use.”  Id. at 584. 

Cianfrani’s reasoning, however, turned on a misreading of the Supreme Court’s Speech 

or Debate precedents.  In holding that state legislative immunity permitted disclosure of 

privileged documents, the Court relied on language in Gravel, United States v. Brewster, 408 

U.S. 501 (1972), and Doe v. McMillan, 412 U.S. 306 (1973), that suggested that Speech or 

Debate is not all encompassing.  See id.  However, those cases held only that when a legislator is 

acting outside the legislative sphere, Speech or Debate does not apply.  That is, Gravel, 

Brewster, and McMillan were defining the circumstances under which the Speech or Debate 

Clause would apply at all, not the protections provided by the Clause when it does apply.  And, 

of course, Cianfiani overlooked the fact that Gravel itself was a non-disclosure case. 
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One year later, Eilberg picked up on Cianfrani’s “nonevidentiary use” language without 

ever acknowledging, or perhaps even recognizing, that (i) Cianfrani was not a Speech or Debate 

case and (ii) the reasoning of Cianfrani was flawed. 

B. The Speech or Debate Clause Applies Absolutely, Including Where a 
Criminal Defendant Asserts Due Process Rights. 

 
Finally, Mr. Clemens asserts, with no apposite legal authority whatsoever, that the 

Speech or Debate Clause applies differently in criminal cases, or at least criminal cases in which 

the defendant asserts his due process rights.  See Opp. at 11-14.  This argument, like its 

predecessor, is precluded by controlling judicial authority. 

1.  The Speech or Debate Clause Is Absolute—Period.  “The question to be 

resolved is whether the actions of the petitioners fall within the sphere of legitimate legislative 

activity.  If they do, the petitioners shall not be questioned in any other Place about those 

activities since the prohibitions of the Speech or Debate Clause are absolute.”  Eastland, 421 

U.S. at 501; see also Brown & Williamson, 62 F.3d at 416 (“[T]he legislative privilege is 

absolute where it applies at all.”); MINPECO, 844 F.2d at 861-62 (“As the [activity] was part of 

the legislative process, that is the end of the matter.”; “Once the legislative act test is met, the 

principle is absolute.”); United States v. Peoples Temple of the Disciples of Christ, 515 F. Supp. 

246, 249 (D.D.C. 1981) (“The Supreme Court has rarely spoken with greater clarity.  Once it is 

determined . . . that Movants’ actions fall within the legitimate legislative sphere, judicial inquiry 

is at an end.”) (emphasis added). 

The “absolute” nature of the Speech or Debate Clause means that its application is 

uniform, not only across the three separate protections provided by the Clause, see Mot. at 14, 

but also across civil and criminal cases.  Eastland, 421 U.S. at 502; Brown & Williamson, 62 

F.3d at 416 (“The Speech or Debate Clause applies in civil cases as well as criminal 
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prosecutions.”).  And it means that the Speech or Debate Clause applies here, notwithstanding 

Mr. Clemens’ waving of the due process flag:  “That Americans might suffer injustices (perhaps 

even unconstitutional ones) does not permit courts to scrutinize the purposes and methods of 

congressional inquiry.  Rather, the legislative privilege is absolute where it applies at all.  Those 

distressed by the investigation had no judicial remedy [via-a-vis the Congress] so long as 

Congress acted in a procedurally regular manner.”  Brown & Williamson, 62 F.3d at 416 (citing 

Eastland, 421 U.S. at 509, 510); see also Mot. at 20-22 (citing directly on point cases quashing, 

on Speech or Debate grounds, subpoenas issued by criminal defendants, including over due 

process objections).  The remedy for a due process violation, if there were one, would lie 

elsewhere, e.g., suppression of evidence, dismissal of all or some of the indictment, etc. 

Mr. Clemens’ passing reference to Gravel to suggest that the Speech or Debate Clause 

does not apply in the criminal context, see Opp. at 13 n.10, is badly misplaced.  Gravel itself 

arose in the criminal context.  While the Court in that case made clear that Congress members 

may be questioned about “third-party crimes where the questions do not require testimony about 

or impugn a legislative act,” 408 U.S. at 622 (emphasis added), it made equally clear that neither 

the Senator nor his aide could be questioned about the Senator’s legislative activities, including 

matters that occurred before the subcommittee that the Senator chaired, see id. at 616.  Contrary 

to Mr. Clemens’ suggestion otherwise, that is a square holding that, for Speech or Debate 

purposes, the criminal context is indistinguishable from the civil context.  As the Eastland Court 

explained three years later, “whether a criminal action is instituted by the Executive Branch, or a 

civil action is brought by private parties, judicial power is still brought to bear on Members of 

Congress and legislative independence is imperiled.  We reaffirm that once it is determined that 
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Members are acting within the legitimate legislative sphere the Speech or Debate Clause is an 

absolute bar to interference.”  421 U.S. at 503 (quotation marks omitted). 

Finally, Mr. Clemens’ repeated characterizations of his subpoena as “authorized,” see, 

e.g., Opp. at 14, add nothing to his argument.  If anything, Mr. Clemens’ invocation of judicial 

authority to issue his subpoena dramatizes the Speech or Debate Clause problem inherent in his 

proposed enforcement of that subpoena because “judicial power is . . . [being] brought to bear on 

Members of Congress and legislative independence is imperiled.”  Eastland, 421 U.S. at 503.  

And to the extent Mr. Clemens means to imply that the Court already has sanctioned his right to 

access Committee documents, he is just wrong.  The Court always contemplated a legal 

challenge to the subpoena.  See Hr’g Tr. at 13 (Dec. 8, 2010) (attached as Ex. D to Mot.) (“THE 

COURT:  We’ll set that date so the return date for the subpoena should be on that day.  And then 

we’ll know at that point what the congressional and Mitchell Commission’s positions are.  And I 

assume based upon what I’m being told they will move to quash.  And then we can set dates for 

the filing of papers with the Court to address that issue so we can get that resolved before the 

July [trial] date.”).7 

2.  Mr. Clemens Has Not Come Close to Articulating a Due Process Violation.  In 

attempting to flesh out a due process argument, Mr. Clemens cites “the Supreme Court’s 

decisions in Brady, Giglio, and their progeny.”  Opp. at 13-14.  However, those decisions do not 

apply to the Committee.  See, e.g., United States v. Trie, 21 F. Supp. 2d 7, 25 n.17 (D.D.C. 2005) 

                                                           
7  The only other Speech or Debate case to which Mr. Clemens cites is Paisley v. Central 

Intelligence Agency, 712 F.2d 686, 697 n.51 (D.C. Cir. 1983).  See Opp. at 12 n.9.  The Paisley 
footnote was vacated by the D.C. Circuit, see Paisley v. Central Intelligence Agency, 724 F.2d 
201, 204 (D.C. Cir. 1984), and is inapposite in any event.  Moreover, any vitality Mr. Clemens 
might ascribe to this vacated footnote has not survived subsequent D.C. Circuit jurisprudence, 
including Brown & Williamson and MINPECO. 
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(“The Congress is not an ‘agency,’ and the DOJ has no obligation under Brady to disclose 

information in the possession of Congress that is not also in the possession of the DOJ or 

[another Executive Branch agency].”); United States v. Ehrlichman, 389 F. Supp. 95, 97 (D.D.C. 

1974) (Brady inapplicable because “testimony is not in the possession of the Government . . . 

since the Subcommittee is neither an investigative or a prosecutorial arm of the Executive branch 

nor an agency of the Government in any way involved in the offense or related transactions”). 

Furthermore, Mr. Clemens has articulated no valid due process concern here.  Ignoring 

the very lengthy list of documents (some exculpatory) that the Committee already has provided 

to him by way of the Department, see Mot. at 8-9, he does nothing more here than speculate 

about other documents that might (or might not) exist.  For example, he speculates that the 

Committee may possess “other notes covering the interviews of Mr. McNamee” and/or written 

communications with Andrew and Laura Pettitte (beyond the voluntarily produced affidavits 

submitted by those individuals).  Opp. at 6.  Whether or not such documents exist, Mr. Clemens 

will have ample opportunity to examine Messrs. McNamee and Pettitte, as well as Ms. Pettitte, at 

trial. 

In short, there is no due process issue here.  Rather, Mr. Clemens is simply fishing, which 

is precisely what the Supreme Court has said he may not do.  Mot. at 22-23 (citing United States 

v. Nixon, 418 U.S. 683, 699 (1974). 

CONCLUSION 

For all the reasons stated above and in the Committee’s Motion, the subpoena duces 

tecum directed to the Committee by Mr. Clemens should be quashed. 
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