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UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF COLUMBIA 

 

 

BRETT EUGENE HENKE, 

141 Fox Road 

Mars Hill, NC 

 

  PLAINTIFF 

 vs. 

 

DEPARTMENT OF THE INTERIOR, 

1849 C St, NW 

Washington, DC 20240 

 

  DEFENDANT 
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) 
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) 

)

) 

 

 

Judge _____________ 
Civil Action No. ____________ 
 

 

PLAINTIFF’S MEMORANDUM OF POINTS AND AUTHORITIES IN 

SUPPORT OF HIS MOTION FOR A TEMPORARY RESTRAINING ORDER 
 

 

Through this action, Plaintiff seeks to protect from unlawful interference certain 

core rights to freedom of speech, freedom to petition the government, freedom of 

association, freedom of assembly, and freedom from unreasonable searches and seizures 

guaranteed to him by the United States Constitution  

Given the efforts, during the last two weeks, of federal, state and municipal 

governments throughout the country to clear Occupy encampments, it is clear that 

federal, municipal and state authorities are intent upon ending the Occupy protests.   

Plaintiff is a participant in Occupy DC, an unincorporated nonprofit association, 

who has participated in a gathering at McPherson Square to protest and seek redress of 

grievances from the government.  As their protest, Occupy DC participants have, since 

October 1, 2011, occupied McPherson Square, which borders K Street.  McPherson 
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Square is a uniquely appropriate venue for their protest since it is both a traditional public 

forum and a locale in close proximity to K Street. 

As the name Occupy DC makes clear, the occupation of McPherson Square is not 

just integral to the protesters' expression of their grievances; it is their protest.  The 

individual plaintiff and other participants in Occupy DC intend to continue their protest.  

Through this action, he seeks a temporary restraining order and, after a full hearing, a 

permanent injunction, to prevent the Defendant from removing the protesters from 

McPherson Square and from taking actions against the Occupy DC participants and their 

property at McPherson Square which unconstitutionally interfere with or abridge Occupy 

DC participants’ exercise of their free speech, assembly, association, petitioning, 

property, and privacy rights. 

FACTS 

Plaintiff incorporates by reference the factual allegations contained in the Verified 

Complaint. 

ARGUMENT 

A plaintiff is entitled to a temporary restraining order upon a showing (1) that it is 

likely to succeed on the merits, (2) that it is likely to suffer irreparable harm in the 

absence of preliminary relief, (3) that the balance of equities tips in its favor, and (4) that 

an injunction is in the public interest.  Sherley v. Sebelius, 644 F.3d 388, 392 (D.C. Cir. 

2011); Hall v. Johnson, 599 F. Supp. 2d 1, 6 n.2 (D.D.C. 2009) (“[t]he same standard 

applies to both temporary restraining orders and to preliminary injunctions.”)  Although it 

remains unclear whether a strong showing on one factor allows a plaintiff to make a 
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weaker showing on other factors, Sherley, 644 F.3d at 392-93, the Court need not address 

this issue because Plaintiff here meets all four requirements. 

Balancing the factors in a case involving constitutional rights constitutes 

sufficient irreparable harm to warrant injunctive relief. See e.g., Elrod v. Burns, 427 U.S. 

347 (1976) (noting that First Amendment violation imposes irreparable harm on the 

silenced speaker); see also Planned Parenthood v. Citizens for Com. Action, 558 F.2d 

861, 867 (8th Cir. 1977); Henry v. Greenville Airport Comm'n, 284 F.2d 631, 633 (4th 

Cir. 1960).  In this matter, a consideration of each of the four traditional factors weighs 

decidedly in favor of granting the preliminary injunctive relief that Plaintiff seeks. 

 

I. PLAINTIFF IS LIKELY TO PREVAIL ON THE MERITS OF HIS 

FIRST AND FOURTH AMENDMENT CLAIMS. 

 

A. The government bears the burden of proof and persuasion in this case. 

In this action, Defendant carries the burden of proof and persuasion.  United States v. 

Playboy Entertainment Group, Inc., 529 U.S. 803, 816 (2000) (“When the Government 

restricts speech, the Government bears the burden of proving the constitutionality of its 

actions”); United States v. Beal, 810 F.2d 574, 577 (6th Cir. 1987) (stating that the 

“government . . . has the burden of proving the propriety of a warrantless seizure”). 

 

B. Plaintiff is engaging in protected, expressive First Amendment activity. 

Streets and parks are the quintessential traditional public fora, because those areas 

“have immemorially been held in trust for the use of the public and, time out of mind, 

have been used for purposes of assembly, communicating thoughts between citizens, and 
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discussing public questions.”  Perry Educ. Ass'n v. Perry Local Educators' Ass'n, 460 

U.S. 37, 45 (1983) (quoting Hague v. Committee for Indus. Org., 307 U.S. 496, 515 

 (1939)); see also United States v. Grace, 461 U.S. 171, 177 (1983) (“[P]ublic places 

historically associated with the free exercise of expressive activities, such as ... parks, are 

considered without more, to be public forums.”)   

Occupy DC participants are occupying such a traditional public forum and their  

symbolic expressions of the possibility of a more democratic, just, and economically 

egalitarian society in this forum exemplify political speech, and fall squarely within the 

guarantees of freedom of speech, assembly, association and the right to petition the 

government protected by the First Amendment to the United States Constitution.  See 

Shuttleworth v. City of Birmingham, 394 U.S. 147, 152 (1969) (describing privilege of 

citizens to assemble, parade, and discuss public questions in streets and parks); Roth v. 

United States, 354 U.S. 476, 484 (1957) (explaining that the broadest protection is 

afforded to political expression in order “to assure unfettered interchange of ideas for the 

bringing about of political and social changes desired by the people.”)  Likewise, “there 

is practically universal agreement that a major purpose of the [First] Amendment was to 

protect the free discussion of governmental affairs.”  Mills v. Alabama, 384 U.S. 214, 218 

(1966).   

As the First Circuit Court of Appeals reasoned, freedom of speech: 

is designed and intended to remove governmental restraints from the arena of 

public discussion, putting the decision as to what views shall be voiced largely 

into the hands of each of us, in the hope that use of such freedom will ultimately 

produce a more capable citizenry and more perfect polity and in the belief that no 

other approach would comport with the premise of individual dignity and choice 

upon which our political system rests. Bl(a)ck Tea Soc'y v. City of Boston, 378 

F.3d 8, 11-12 (1st Cir. 2004) (quoting Cohen v. California, 403U.S. 15, 24 

(1971)).   
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This conclusion reflects the “profound national commitment to the principle that 

debate on public issues should be uninhibited, robust, and wide-open.”  New York Times 

Co. v. Sullivan, 376 U.S. 254, 270 (1964). 

As the U. S. Supreme Court has observed, advocacy of a politically controversial 

viewpoint is the essence of First Amendment expression.  See e.g., Citizens United v. 

Fed. Election Comm'n, ___ U.S. ____, 130 S.Ct. 876, 892 (2010) (noting that political 

speech is “central to the meaning and purpose of the First Amendment”); McIntyre v. 

Ohio Elections Comm'n, 514 U.S. 334, 347 (1995) (“[T]he advocacy of a politically 

controversial viewpoint is the essence of First Amendment expression.”).  Given the 

fundamental nature of the right to unrestrained political dialogue, actions burdening core 

political speech are viewed with “extra scrutiny” and may be upheld only if narrowly  

tailored to serve an overriding state interest.  McIntyre, 514 U.S. at 347. 

The protections of the First Amendment also includes symbolic and expressive 

conduct designed to communicate a message, including the types of expression used by 

Plaintiff, who has maintained a vigil in the park, as part of a tent city.  See Spence v. 

Washington, 418 U.S. 405, 409-410 (1974) (holding conviction of student for affixing a 

peace symbol to an American flag violated the First Amendment); Univ. of Utah Students 

Against Apartheid v. Peterson, 649 F. Supp. 1200, 1207 (D. Utah 1986) (holding shanties 

erected by students to protest apartheid “are symbolic expression protected under the first 

amendment”); United States v. Abney, 534 F.2d 984, 985-86 (D.C. Cir. 1976) 

(overturning defendant-protestor's conviction because “a round-the-clock vigil” in a park 

to protest lack of sufficient disability benefits constituted symbolic expression protected 

under the First Amendment). 
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In considering whether a form of symbolic expression is protected by the First 

Amendment, the courts consider two factors, the first of which is whether there is intent 

on the part of those engaging in the conduct to communicate a message through the 

conduct.  The second factor is whether it is likely that those observing the conduct will 

understand the message.  Spence, 418 U.S. at 409-10; Univ. of Utah Students Against 

Apartheid, 649 F. Supp. at 1207.  For example, in Univ. of Utah Students Against 

Apartheid, the court found that the basis for the court’s holding that the shanties were 

protected symbolic expression was the fact that the shanties were a functional replica of 

the shanties in South Africa and, as such, the shanties “effectively serve as the speech 

itself.”  Id.  And, given that shanties had become symbolic of the anti-apartheid 

movement, the court found that it was likely that observers would understand the 

protestors' message.  Id.  In United States v. Abney, the United States Court of  

Appeals for the District of Columbia found that sleeping in a public park to protest a 

controversy regarding disability benefits constituted symbolic speech worthy of First 

Amendment protection. United States v. Abney, 534 F.2d at 985-86. 

The Occupy DC protest falls clearly within the protection of the First 

Amendment.  As did the students in the Univ of Utah Students Against Apartheid (649 F. 

Supp. at 1204), and the protestor in Abney (534 F.2d at 985-86), the Occupy DC 

protestors erected tents and keep a round-the-clock vigil at the encampment.  These tents 

and the consensus-based, non-hierarchical governance of the encampments is symbolic of 

the protestors' message that it is possible to create a more democratic, egalitarian and 

economically just society.  Such tent cities have been built throughout the country, 

including two in D.C., in order to communicate this message, and Plaintiff is expressing a 
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political message in a manner that the courts have consistently recognized as speech that 

is protected under the First Amendment.   

Tent cities have become symbolic of the Occupy movement.  Occupy DC has 

hosted numerous visitors at the tent city, including many from other countries who are 

visiting D.C. and choose to stop by McPherson Square.  Given the publicity that the 

Occupy movement has gotten, the number of visitors to the tent city and the almost 

constant honking of horns of vehicles driving along K Street, observers are aware of the 

tent city and the message that the participants seek to convey. 

Courts around the country have recognized the tent cities constructed by the 

Occupy movement as protected expressive activity.  In Occupy Ft. Myers v. City of Ft. 

Myers, No. 11-cv-608(JES) (M.D. Fla., Nov. 15, 2011), the court stated:  

The Court finds that in the context of this case the tenting and sleeping in the park 

as described by plaintiffs' counsel is symbolic conduct which is protected by the 

First Amendment. The conduct of tenting and sleeping in the park 24 hours a day 

to simulate an occupation is intended to be communicative and in context is 

reasonably understood by the viewer to be communicative. This expressive 

conduct relates to matters of public concern because it can be fairly considered as 

relating to matters of political, social, or other concern to the community and is a 

subject of general interest and of value and concern to the public. 

 

Likewise, in Occupy Minneapolis v. County of Hennepin, 11-cv-3412 (RHK)(D. 

Minn. Nov. 21, 2011), the court stated: 

The Court disagrees with the County, however, that precluding Plaintiffs from 

sleeping on the Plaza or erecting tents or other structures does not implicate First 

Amendment concerns. Plaintiffs correctly note that tent cities and temporary 

shanties built on public property can be a form of expressive symbolic 

communication. 

 

In summary Plaintiff in this matter meets the standard set out in Spence – he 

knows the message that his conduct communicates and observers of his conduct are 
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likely to understand the message.  Plaintiff’s conduct is therefore protected expressive 

speech under the First Amendment.  See Spence, 418 U.S. at 409-10. 

 

C. The government must meet the Madsen test for constitutionality, or 

alternatively must prove that the restriction is narrowly tailored to serve a 

compelling government interest. 
 

Defendant’s actions are subject to Madsen scrutiny because they are applied solely or 

differently to Occupy D.C.  Madsen v. Women's Health Ctr., 512 U.S. 753 (1994).  While 

Defendant’s actions are not injunctions, they have the characteristics of an injunction 

which the Supreme Court found relevant to determining the level of scrutiny to apply to a 

restriction on expressive conduct.  Unlike an ordinance, Defendant’s actions do not 

“represent a legislative choice regarding the promotion of particular societal interests.”  

Id. at 764.  The actions did not “emanate from deliberative, democratic decisionmaking 

processes.”  McTernan v. City of York, 564 F.3d 636, 654 (3rd Cir. 2009).  They do not 

“embody the popular will,” but were conceived “without meaningful public input and 

without reference to formal policy or administrative channels.”  Id. at 655.  Additionally, 

to the extent that Defendant’s actions are not generally applicable to all parks, they carry 

a “greater risk[] of censorship and discriminatory application than do[es a] general 

ordinance[].”  Madsen, 512 U.S. at 764.  The fact that the actions apply to a portion of a 

single park also suggests a higher level of scrutiny because it increases the likelihood that 

the policy “will escape public condemnation.”  McTernan, 564 F.3d at 655.  Finally, the 

fact that the actions are not written policies means that they are more likely to be 

arbitrary.   Id.  Whereas injunctions are written, Defendant’s actions here lack the 
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precision and specificity required of federal injunctions. Moreover, because the actions 

are unwritten they are “less amenable to judicial, executive, and public oversight.”  Id. 

Under an alternative test applicable to ordinances, the government must prove that its 

actions are narrowly tailored to serve a compelling government interest.  The Supreme 

Court has been critical of those restrictions that target much more than is necessary, 

stating that “[i]n order to be narrowly tailored, the regulations must ‘target[ ] and  

eliminate[ ] no more than the exact source of the ‘evil’ [they] seek to remedy.”  Boardley 

v. U.S. Dep’t of Interior, 615 F.3d 508, 523 (D.C. Cir. 2010), citing Frisby v. Schultz, 487 

U.S. 474, 485 (1988).  

 Under either standard, the government’s threatened actions do not pass 

constitutional muster.  There is no compelling government interest in preventing 

individuals from entering the restricted portion of McPherson Square.  Further, whatever 

interest the government may assert, a total prohibition on not only expressive activity, but 

mere presence in a section of McPherson Square, is by definition not narrowly tailored. 

The tent city is an integral, and necessary, part of the Occupy message and the 

fact that Plaintiff may protest in other portions of the park does not save an otherwise 

invalid restriction.  As the Supreme Court stated in Reno v. ACLU, “[O]ne is not to have 

the exercise of his liberty of expression in appropriate places abridged on the plea that it 

may be exercised in some other place.” Reno v. ACLU, 521 U.S. 844, 880 (1997). 

 

D. The removal of tents and their contents without a warrant would constitute 

an unreasonable search and seizure in violation of the Fourth Amendment. 
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Warrantless searches and seizures of a person’s home or effects are presumptively 

unreasonable, subject to a few narrow exceptions.
1
  See United States v. Jacobsen, 466 

U.S. 109, 114 (1984) (warrantless search of effects presumptively unreasonable); Payton 

v. New York, 445 U.S. 573, 586 (1980) (warrantless searches and seizures inside 

residences are presumptively unreasonable). 

Whether classified as a residence or a personal effect, an individual has a reasonable 

expectation of privacy in a tent, even on public property.  United States v. Gooch, 6 F.3d 

673, 677-78 (9th Cir. 1993).    

Defendant’s threatened removal of tents from McPherson Square is unsupported by 

either probable cause or special circumstances unrelated to general law enforcement.   

 

E. Issuance of a Temporary Restraining Order would maintain the status quo 

until a preliminary injunction hearing. 

 

A temporary restraining order is “ordinarily issued to preserve the status quo.”  

Beattie v. Barnhart, 663 F. Supp. 2d 5, 9 (D.D.C. 2009).  This underlying purpose for 

issuing a temporary restraining order would be served here by preserving Plaintiff’s 

ability to remain in McPherson Square with his tent until a hearing on a motion for a 

preliminary injunction can be filed. 

Should Plaintiff’s tent be removed from McPherson Square in the interim, there is a 

possibility that this Court would be unable to afford him any relief because the case 

would be moot.  See Katherine Knox-Davies v. City of Los Angeles, No. 11-cv-9792 

                                                
1
 These exceptions, none of which apply here, include consent, search incident to arrest, 

investigative stops, exigent circumstances, border searches, airport searches, and 

administrative searches. 
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(GHK), Minute Order (C.D. Calif. Nov. 30, 2011)(denying as moot application for TRO 

by Occupy Los Angeles because police had already removed protesters from park.) 

 

F. Plaintiff has standing to seek a temporary restraining order even if 

Defendant disclaims a present intention to remove Plaintiff’s tent. 

 
Even if Defendant asserts that it has decided not to remove Plaintiff’s tent at present, 

there is no reason to believe that Defendant will allow the protest to continue indefinitely 

without intervention from this Court.  The situation on the ground is fluid and Plaintiff’s 

tent is in danger of being removed at any time, without notice to Plaintiff or the Court.  

See Occupy Boston v. City of Boston, No. 11-4152-G, Order on Plaintiff’s Motion for a 

Temporary Restraining Order (Sup. Ct. Mass. Dec. 1, 2011). 

  

 

G. This Court has inherent authority to issue an injunction to prohibit 

constitutional violations. 

 

A federal court has inherent authority to issue an injunction to remedy a violation of 

constitutional rights.  Klay v. United Healthgroup, Inc., 376 F.3d 1092, 1097 (11th Cir. 

2004). 

  

II. Plaintiff will suffer irreparable harm if the Court does not issue a 

temporary injunction. 

 

The Supreme Court has stated: “The loss of First Amendment freedoms, for even 

minimal periods of time, unquestionably constitutes irreparable injury.” Elrod v. Burns, 

427 U.S. 347, 373-74 (1976).  See also CHARLES ALAN WRIGHT, ARTHUR R. 
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MILLER, MARY KAY KANE, FEDERAL PRACTICE AND PROCEDURE § 2948.1 

(2d. ed. 1995) (“When an alleged constitutional right is involved, most courts hold that 

no further showing of irreparable injury is necessary.”)  Even a brief disruption of the 

occupation will result in, as the Supreme Court has noted, irreparable injury. 

A violation of the Fourth Amendment may also suffice to establish irreparable harm. 

Covino v. Patrissi, 967 F.2d 73, 77 (2d Cir. 1992) (holding that plaintiffs may establish 

irreparable harm based on an alleged violation of their Fourth Amendment rights). 

 

III. The irreparable harm which Plaintiff would suffer if the injunction does 

not issue far outweighs any harm to the Defendant should the temporary 

injunction issue. 
 

The requested order will not impair or prejudice the Defendant’s ability to maintain 

public safety, and to protect the health and safety of the surrounding area.  Any claim of 

prejudice to Defendant that would accrue in the short period of time before the Court 

could hold a hearing on a preliminary injunction is undermined by the fact that Occupy 

DC has maintained a presence in McPherson Square for over two months without any 

attempt by Defendant to evict the protesters. 

On the other hand, Plaintiff will suffer serious harm from abridgment of his 

constitutional rights.  On balance, the equities favor Plaintiff.  See Phelps-Roper v. Nixon, 

545 F.3d 685, 690 (8th Cir. 2008)(“The balance of equities [ ] generally favors the 

constitutionally-protected freedom of expression.”) 

 

IV. Granting the injunction will serve the public interest. 

 

Case 1:11-cv-02155-JEB   Document 2-1    Filed 12/05/11   Page 12 of 13



13 

 

“[I]t is always in the public interest to protect First Amendment liberties.” Joelner v. 

Village of Wash. Park, 378 F.3d 613, 620 (7th Cir. 2004); see also Phelps-Roper, 545 

F.3d at 694(“the public is served by the preservation of constitutional rights.”) 

 

CONCLUSION 

 WHEREFORE, Plaintiff respectfully requests this Court issue a Temporary 

Restraining Order. 
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