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UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF COLUMBIA 

 

 

BRETT EUGENE HENKE, 

141 Fox Road 

Mars Hill, NC 

 

  PLAINTIFF 

 vs. 

 

DEPARTMENT OF THE INTERIOR, 

1849 C St, NW 

Washington, DC 20240 

 

  DEFENDANT 

 

 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

)

) 

 

 

Judge _____________ 
Civil Action No. ____________ 
 

 

VERIFIED COMPLAINT  

 

 

INTRODUCTION 

 

1. Through this action, Plaintiff seeks to protect from unlawful interference 

certain fundamental rights to freedom of speech, assembly, association and to petition the 

government, guaranteed to him by the United States Constitution.  Plaintiff is a member 

of Occupy DC a/k/a/ Occupy K Street (hereinafter “Occupy DC”), an unincorporated 

nonprofit association composed of individuals who have gathered to protest and seek 

redress of their grievances from the government.  Occupy DC protestors have, since 

October 1, 2011, occupied McPherson Square, which borders K Street.  Mc Pherson 

Square is a uniquely appropriate venue for their protest, as it is a traditional public forum 

located near to the street well-known for its lobbyists.  As the name Occupy DC makes 

clear, the occupation of McPherson Square is not just integral to the protestors' 

expression of their grievances; it is their protest.  Plaintiff and other participants in 

Occupy DC intend to continue their occupation of McPherson Square.  Through this 
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action, Plaintiff seeks a temporary restraining order followed by declaratory and 

injunctive relief, in order to prevent unconstitutional governmental interference with their 

First and Fourth Amendment rights.  

2. This action seeks to vindicate rights protected by the First and Fourth 

Amendments to the United States Constitution and is brought pursuant to the inherent 

authority of the federal judiciary to restrain unlawful acts of the government.  The Court 

has jurisdiction over this action under 28 U.S.C. §1346. 

3. Venue is proper in the District of Columbia because it is the forum in 

which the injury is occurring and where the Plaintiff and Defendant can be found. 

4. Plaintiff is a member of Occupy DC, an unincorporated nonprofit 

association, members of which have gathered to protest and to petition the government in 

order to bring awareness to the concerns about United States economic policy, wealth 

disparity and the political process, through the peaceful, symbolic, round-the-clock 

occupation of McPherson Square in Washington, DC.  Occupy DC participants came 

together on October 1, 2011, to begin physically occupying McPherson Square on that 

day and have continuously and peacefully occupied McPherson Square since that date.  

The location, bordering K Street, is integral to the expression of the Occupy DC message 

of the possibility that government will hear the voices of the people and will move, with 

the people, towards a more democratic, just and economically egalitarian society. 

5. The Occupy Movement is a people-initiated movement that commenced 

with Occupy Wall Street in Zucotti Park, now called Liberty Square, in Manhattan's 

Financial District in New York City on September 17, 2011.  Occupy has spread to 

hundreds of cities, towns and states in the United States and to more than 1500 locations 

worldwide.  The movement seeks to expose how the wealthiest 1% of society are 

promulgating an unfair global economy that is harming people, and destroying 
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communities worldwide.  The Occupy protestors have come out to protest and to petition 

the government for more economic equality through societal and governmental changes. 

6. A key purpose of the Occupy Movement is to raise awareness about issues 

with the United States political process and the country's extreme economic inequality by 

participating in symbolic, round-the-clock, peaceful protests, or “occupations.”  

7. The protests in the states, cities and towns across the country use the 

“Occupy” identifier, first used by Occupy Wall Street, and the same slogan, “We are the 

99%,” referring to the extreme wealth disparity between the wealthiest 1% of Americans 

and the rest of the populace. 

8. Occupy participants utilize a “general assembly” form of direct 

democracy, which aims to equalize the power of individual voices.  The general assembly 

is not only functional, but is also symbolic of what form a more just and egalitarian 

society might take.  Collective decision-making is made in an open, participatory and 

non-binding manner. 

9. The Occupy protestors' 24 hour-a-day physical occupation of the portion 

of the city or town which they occupy is a core component of the message of the Occupy 

movement, and is expressed through the establishment of a tent city, which remains in 

place around-the-clock. The tents are not only a means of shelter, but are, more 

importantly, a key component of protestors' actual “occupation” of the city or town and, 

therefore, a key component of the Occupy protestors' political statement and petitioning 

conduct.  It expresses the Occupy protestors' statement of the 99% taking back the city or 

town and of hope for a more just and equal society in a way that other forms of protest 

could not express. 
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10. A group of participants, including the named plaintiff, set up tents in 

McPherson Square, and began making plans for occupying the site for an indefinite 

period of time. 

11. Carol Johnson, a spokeswoman for the National Park Service, a subagency 

of Defendant Department of the Interior, stated to a reporter from the Huffington Post, in 

reference to the occupiers at McPherson Square, “[T]ents are allowed there. And a 24-

hour vigil is allowed there.” 

12. Occupy DC is now an established tent city located in McPherson Square.  

Like the tent cities in other locations across the country, literal occupation of McPherson 

Square 24 hours-a-day is a core component of the Occupy DC movement and a key 

message the Occupy DC protestors seek to communicate to the government and the 

world.  The tent city is not merely a symbol, but functions as a model community 

demonstrating the protesters' vision of a more just and equal society.  Physically 

occupying D.C., including sleeping overnight in the tent city, is the only effective manner 

in which Occupy DC members can express their message of taking back the city to create 

a more just, economically egalitarian society. 

13. The McPherson Square tent city expresses the Occupy DC protestors' 

statement of the 99% taking back the City of Washington, and of hope for a more just 

society and more egalitarian economic policies in a way that other forms of protest could 

not.  It also clearly identifies Occupy DC as part of the larger Occupy movement in a 

manner that other forms of protest could not accomplish.  Occupy DC, along with the 

entire Occupy movement, seeks to begin an ongoing discussion about reforming Wall 

Street and removing special interests from government. Marching, making speeches, 

holding up signs, or other forms of protests cannot communicate the message of taking 

back the City of Washington, and demonstrating the possibility of a more just and equal 
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society, in the manner that Occupy DC’s tent city and around-the-clock protest 

communicates that message. 

14. The tent city also symbolizes a permanent occupation and this is central to 

the Occupy DC message that challenges corporations’ permanent occupation of the 

government. 

15. The McPherson Square location is also fundamental to the Occupy DC 

message.  Locating the Occupy DC tent city directly on K Street communicates a 

message to about the disproportionate influence of corporate lobbyists, and that message 

could not be communicated as effectively in another location. 

16. There is no alternative location in Washington at which Occupy DC 

members can effectively communicate their message or petition the government. 

17. Like all of the Occupy locations, Occupy DC utilizes the slogan “We are 

the 99%,” as part of its political message and petitioning activity to highlight the 

difference in the United States between the wealthiest 1% and the rest of the population. 

18. Occupy DC utilizes direct democracy with the aim of equalizing the 

power of  individual voices.  This direct democracy is not only functional, but is itself 

symbolic of the more just and egalitarian society that the protestors' envision.  Occupy 

DC utilizes a “general assembly” to facilitate collective decision making in an open, 

participatory and non-binding manner.  General assembly is an open forum held on most 

days and Occupy DC welcomes anyone to participate in general assembly, both occupiers 

and passersby. 

19. Since October 1, 2011, the Occupy DC tent city has continuously 

occupied McPherson Square and has averaged approximately 100 participants staying 

overnight at the tent city, with fewer during the day, since many of the regular 

participants work and/or attend school during the day. 
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20. The Occupy DC protestors have continued to be vigilant about health and 

safety issues and have continued to protest peacefully through the tent city. 

21. On Sunday, December 4, 2011, the United States Park Police, a subagency 

of Defendant Department of the Interior, closed off an area of McPherson Square which 

contained numerous tents, including one belonging to Plaintiff.  Until the Park Police 

were informed that Plaintiff would be seeking a temporary restraining order to reopen the 

closed off portion of the park, no occupiers were allowed to enter the area to retrieve their 

personal belongings or to protest in that area. 

22. The United States Park Police has jurisdiction over McPherson Square 

because it is federal park property.   

23. On Sunday, December 4, 2011, a member of Occupy DC, Amber Jamil, 

spoke with Sergeant David C. Tolson, Jr. (#796) of the United States Park Police.  

Sergeant Tolson told the Occupy DC member that the portions of McPherson Square 

which had been sectioned off with yellow police tape were to be cleared and all tents and 

property removed. 

24.   Plaintiff objects to not being allowed, during the evening of December 4, 

2011, to continue to occupy his tent, expressive conduct protected under the First 

Amendment.  Plaintiff reasonably fears that Defendant’s conduct will be repeated in the 

imminent future because the Park Police did not desist from their unlawful conduct until 

they were informed that Plaintiff would be seeking a temporary restraining order. 

25. The Plaintiff further objects to not being allowed to retrieve his personal 

belongings or to protest in the sectioned off area during the evening of December 4, 

2011.  Plaintiff reasonably fears that Defendant’s conduct will be repeated in the 

imminent future because the Park Police did not desist from their unlawful conduct until 

they were informed that Plaintiff would be seeking a temporary restraining order. 
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26. The Plaintiff still further objects to the threatened removal of his tent and 

personal property by Defendant. 

27. The closing of a large section of McPherson Square fails to meet the 

constitutional scrutiny for the creation of police lines and for closing of a public forum to 

members of the public for the following reasons: 

The closing of the section of McPherson Square is not a valid time, place and manner 

restriction because it serves no legitimate governmental interest, or in the alternative is 

not narrowly tailored because it forecloses all First Amendment activity in that portion of 

the park.   

The threatened removal of Plaintiff’s tent and personal property is an unconstitutional 

warrantless search and seizure, which is presumptively unreasonable, and no special 

circumstances or exceptions to the warrant requirement justify the search and seizure. 

28. Plaintiff will suffer irreparable harm to his First Amendment rights to free 

expression and association if he is evicted from the tent in which he has been staying at 

Occupy DC, which is a round-the-clock tent city. 

29. Plaintiff will suffer irreparable harm to his Fourth Amendment right to be 

free from unreasonable search and seizure as a result of having his tent and personal 

belongings removed from Occupy DC. 

30. Plaintiff has no adequate remedy at law for these violations. 

CLAIMS 

31. Plaintiffs repeat and reallege the allegations of each of the preceding 

paragraphs as if set forth fully herein. 

32. An actual claim or controversy exists between Plaintiff and Defendant as 

to whether Plaintiff is entitled to continue to peacefully maintain and occupy the portion 
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of McPherson Square which was sectioned off the evening of December 4, 2011, in the 

manner in which he had been continuously occupying that location. 

33. Defendant has violated Plaintiff’s First Amendment rights and will do so 

again in the immediate future unless enjoined by this Court.  

34. Defendant has violated Plaintiff’s Fourth Amendment rights and will do so 

again in the immediate future unless enjoined by this Court. 

PRAYER FOR RELIEF 

35. Declare that Plaintiff’s peaceful occupation of his tent in McPherson 

Square is protected freedom of speech, assembly, association, and the right to petition the 

government under the First Amendment. 

36. Temporarily, preliminarily, and permanently enjoin Defendant and its 

employees, agents, assigns, and others acting in concert with it, from closing off sections 

of McPherson Square to Plaintiff and to the public except in an actual emergency. 

37.  Temporarily, preliminarily, and permanently enjoin Defendant and its 

employees, agents, assigns, and others acting in concert with it, from searching and 

seizing Plaintiff or other occupiers’ personal property. 

38. Grant all other such relief at this Court may deem just and appropriate. 

 

 

I certify under penalty of perjury that the foregoing is true and correct. 

 

__/s/ Jeffrey Light_______________ 

 

     Jeffrey L. Light 

     D.C. Bar #485360 

     1712 Eye St., NW 

     Suite 915 

     Washington , DC 20006 

     (202)277-6213 

 

     Counsel for Plaintiff 
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