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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

Pursuant to D.C. Circuit Rule 28(a)(1), the undersigned counsel certifies as 

follows: 

A.  Parties and Amici 

The plaintiffs-appellants are:  Erik O. Autor, Nathanael E. Herman, Cass M. 

Johnson, Stephen E. Lamar, William Reinsch, and Andrew Zamoyski.  The 

defendants-appellees are:   Cameron F. Kerry (who has been automatically substituted 

for Rebecca Blank (who previously had been automatically substituted for John 

Bryson)), in his official capacity as Acting Secretary of Commerce; the United States 

Department of Commerce; Miriam Sapiro (who has been automatically substituted for 

Demetrios Marantis (who previously had been automatically substituted for 

Ron Kirk)), in her official capacity as Acting United States Trade Representative; and 

the Office of United States Trade Representative.  There have been no amici curiae.   

B.  Rulings Under Review 

The ruling under review is the memorandum opinion and accompanying 

order issued on September 26, 2012, by Judge Amy Berman Jackson (docket numbers 

16 and 17).  JA 62-93.  The district court’s memorandum opinion is reported at 

892 F. Supp. 2d 264.  
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C.  Related Cases 

This case has not previously been before this Court or any other court.  

Counsel are not aware of any related cases within the meaning of D.C. Circuit 

Rule 28(a)(1)(C).   

        
 s/ Michael S. Raab_ 

        Michael S. Raab 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 
 

No. 12-5379 
 
 

ERIK O. AUTOR, et al., 
 

Plaintiff-Appellant, 
 

v. 
 

CAMERON F. KERRY, in his official capacity as  
Acting Secretary of Commerce, et al., 

 
Defendants-Appellees.1 

 
 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

 
 

BRIEF FOR APPELLEES 
 
 

STATEMENT OF JURISDICTION 

Plaintiffs invoked the district court’s jurisdiction under 28 U.S.C. § 1331.  

Joint Appendix (JA) 13.  On September 26, 2012, the district court entered a final 

order in favor of defendants.  JA 62.  Plaintiffs filed a timely notice of appeal on 

November 26, 2012.  JA 94.  This Court has jurisdiction under 28 U.S.C. § 1291. 

1 Cameron F. Kerry is currently Acting Secretary of Commerce and has been 
automatically substituted for Rebecca Blank pursuant to Fed. R. App. P. 43(c)(2). 
Similarly, Miriam Sapiro is currently Acting United States Trade Representative and 
has been automatically substituted for her predecessor.   
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STATEMENT OF THE ISSUES 

Whether the district court correctly held that neither the First Amendment nor 

the equal protection component of the Fifth Amendment requires that registered 

lobbyists be allowed to serve as members of Industry Trade Advisory Committees 

that are convened and administered by the federal government for the purpose of 

providing information and advice to the Executive Branch on issues concerning 

U.S. trade policy.     

PERTINENT STATUTES AND REGULATIONS 

Pertinent statutory provisions are reproduced in the addendum to this brief. 

STATEMENT OF THE CASE 

Plaintiffs are six registered lobbyists who wish to serve on Industry Trade 

Advisory Committees established under the Trade Act of 1974.  These advisory 

committees are jointly administered by the United States Trade Representative 

(USTR) and the Secretary of Commerce and through them furnish the 

Executive Branch with information and policy advice from individual industry sectors 

of the U.S. economy.  The committees include representatives of manufacturers, 

service providers, trade associations, and other entities with direct interests in 

international trade.   

Consistent with a presidential directive, USTR and the Secretary of Commerce 

have declined to appoint registered lobbyists to these advisory committees.  Plaintiffs 

argue that their exclusion from committee membership infringes on their 

2 
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First Amendment interests and denies them the equal protection of the laws under the 

Fifth Amendment.  The district court dismissed the complaint for failure to state a 

claim.  This appeal followed.  

STATEMENT OF FACTS 
 
I.  Statutory and Regulatory Background 

A.  The Trade Act and the ITACs 

1.  Section 135 of the Trade Act of 1974 establishes a formal mechanism for 

the President to obtain advice from the private sector and other interested parties 

regarding U.S. trade policy.  See 19 U.S.C. § 2155.2 

The Act establishes three tiers of advisory committees.  The first two tiers 

consist of committees that provide, respectively, “overall policy advice” on trade 

issues, 19 U.S.C. § 2155(b)(1), and “general policy advice” on trade matters relating to 

industry, labor, agriculture, services, investment, defense, and other interests, as 

appropriate, id. § 2155(c)(1).   

The third tier consists of “sectoral or functional advisory committees,” id. 

§ 2155(c)(2), including the Industry Trade Advisory Committees (ITACs) at issue in 

this case.  The 16 ITACs include approximately 300 members, each of whom 

2 The President has delegated his authority under Section 135 to the U.S. Trade 
Representative.  See Exec. Order No. 11,846, § 4(d), 40 Fed. Reg. 14,291, 14,293 
(Mar. 27, 1975), as amended by Exec. Order No. 12,188, § 1-105(i), 45 Fed. Reg. 989 
(Jan. 4, 1980).  The U.S. Trade Representative is to act through the Secretaries of 
Commerce, Labor, and Agriculture, as appropriate, in establishing the advisory 
committees.  Id. 

3 
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represents either (1) a U.S. entity that is directly engaged in the import or export of 

goods or services or that provides services in direct support of international trading 

activities, or (2) a U.S. organization that trades internationally or whose members 

trade internationally or who have a demonstrated interest in international trade.  

See JA 31 (75 Fed. Reg. 24,584, 24,585 (May 5, 2010)).  ITAC members “serve in a 

representative capacity presenting the views and interests of a U.S. entity or U.S. 

organization and its subsector in their respective industry sectors.”  Id.  Members 

serve at the discretion of the Secretary of Commerce and the U.S. Trade 

Representative, and are not compensated for their service or reimbursed for attending 

ITAC meetings, which are held approximately six times a year in Washington, D.C.  

Id. 3 

  Congress envisioned that the ITACs would provide “input from U.S. 

producers who are in the best position to assess the effects of removing U.S. and 

foreign trade barriers on their particular products,” and would “strengthen the hand 

of U.S. negotiators by improving their knowledge and familiarity with the problems 

domestic producers face in obtaining access to foreign markets.”  S. Rep. No. 93-

1298, at 101-02 (1974), reprinted in 1974 U.S.C.C.A.N. 7186, 7249.  ITACs also provide 

other information and advice relating to U.S. trade policy, concerning, among other 

3 Membership lists for the 16 ITACs, as well as their charters, are available at 
the International Trade Administration’s website, http://www.trade.gov/itac/ 
committees/index.asp. 

 

4 
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things, the operation of U.S. trade agreements.  See 19 U.S.C. § 2155(a)(1)(B)-(C); 

Trade Agreements Act of 1979, Pub. L. No. 96-39, § 1103, 93 Stat. 144, 308 (1979).  

Congress has required that the trade advisory committee system, “insofar as is 

practicable, be representative of all industry, labor, agricultural, or service interests 

(including small business interests) in the sector or functional areas concerned.”  

19 U.S.C. § 2155(c)(2).   

The Trade Act requires consultation with the trade advisory committees and 

other appropriate parties, to the extent practicable, before and during trade 

negotiations.  Id. § 2155(k).  Following the conclusion of negotiations for a trade 

agreement, the relevant ITACs must report on the agreement to the President, 

Congress, and the U.S. Trade Representative.  Id. § 2155(e)(1).  The report must 

include “an advisory opinion as to whether the agreement provides for equity and 

reciprocity within the sector or within the functional area.”  Id. § 2155(e)(3).  The 

U.S. Trade Representative is not bound by the advice or recommendations of the 

advisory committees, but must inform them of significant departures from their 

advice or recommendations.  Id. § 2155(i). 

2.  ITACs are generally subject to the procedural requirements of the Federal 

Advisory Committee Act (FACA).  19 U.S.C. § 2155(f).  Thus, the government 

structured the ITACs to ensure that the advice and recommendations of the 

committees will “not be inappropriately influenced by the appointing authority or by 

any special interest, but will instead be the result of the advisory committee’s 

5 
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independent judgment.”  5 U.S.C. app. 2 § 5(b)(3), (c).  Congress intended this 

requirement to protect against “the danger of allowing special interest groups to 

exercise undue influence upon the Government through the[ir] dominance of 

advisory committees which deal with matters in which they have vested interests.”  

H.R. Rep. No. 92-1017, at 6 (1972), reprinted in 1972 U.S.C.C.A.N. 3491, 3496; 

see also 118 Cong. Rec. 30,276 (1972).4 

B.  The Lobbying Disclosure Act of 1995 

The Lobbying Disclosure Act of 1995, as amended, 2 U.S.C. §§ 1601-1614, 

imposes certain disclosure requirements on registered lobbyists.  Under the Act, an 

individual must register as a “lobbyist” if he or she (1) is employed or retained by a 

client for compensation, (2) has made more than one lobbying contact on behalf of 

such client, and (3) spends at least twenty percent (20%) of his or her time working 

4 Trade Act advisory committees are exempt from FACA’s requirements 
relating to open meetings, public notice, public participation, and public availability of 
documents “whenever and to the extent it is determined by the President or the 
President’s designee that such meetings will be concerned with matters the disclosure 
of which would seriously compromise the development by the United States 
Government of trade policy, priorities, negotiating objectives, or bargaining 
positions.” 19 U.S.C. § 2155(f)(2)(A); see also id. § 2155(g) (information and advice 
submitted in confidence by the private sector to any of the Trade Act advisory 
committees may be disclosed upon request only to specified Executive Branch 
officials and members of Congress). 

 

6 
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for that client during a three-month period on “lobbying activities.”  2 U.S.C. 

§ 1602(10).5  

Congress found that “responsible representative Government requires public 

awareness of the efforts of paid lobbyists to influence the public decisionmaking 

process in both the legislative and executive branches of the Federal Government,” 

and that “the effective public disclosure of the identity and extent of the efforts of 

paid lobbyists to influence Federal officials in the conduct of Government actions will 

increase public confidence in the integrity of Government.”  2 U.S.C. § 1601; see also 

National Ass’n of Mfrs. v. Taylor, 582 F.3d 1, 6-8 (D.C. Cir. 2009).  Violations of the 

statute are subject to civil and criminal penalties.  2 U.S.C. § 1606. 

C.  The President’s Policy Concerning Advisory Committee Membership 

1.  The President has “direct[ed] the heads of executive departments and 

agencies not to make any new appointments or reappointments of federally registered 

lobbyists to advisory committees and other boards and commissions.”  JA 50 

(Presidential Memorandum, Lobbyists on Agency Boards and Commissions, 75 Fed. 

Reg. 35,955 (June 23, 2010)).  This policy applies only to registered lobbyists subject 

5 “Lobbying activities” are “lobbying contacts and efforts in support of such 
contacts, including preparation and planning activities, research and other background 
work that is intended, at the time it is performed, for use in contacts, and 
coordination with the lobbying activities of others.”  2 U.S.C. § 1602(7).  A “lobbying 
contact” means any oral or written communication to a covered executive branch 
official or a covered legislative branch official that is made on behalf of a client with 
regard to specified subject matters.  Id. § 1602(8)(A).  A communication made while 
participating in a committee like those at issue here, however, is not considered a 
lobbying contact.  2 U.S.C. § 1602(8)(B)(vi). 

7 
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to the Lobbying Disclosure Act of 1995.  Guidance issued by the Office of 

Management and Budget (OMB) to implement the President’s policy emphasized that 

the policy’s purpose “is to prevent lobbyists from being in privileged positions in 

government” and that it “is not designed to prevent lobbyists or others from 

petitioning their government.”  JA 56 (76 Fed. Reg. 61,756, 61,757 (Oct. 5, 2011)).   

The policy was one of several measures designed to ensure that lobbyists do 

not unduly dominate the flow of information to federal officials.  The President also 

acted to bar Administration officials from accepting gifts from registered lobbyists 

and to restrict the lobbying activities of officials for a period of time after they leave 

government service, see Exec. Order No. 13,490, 74 Fed. Reg. 4673 (Jan. 26, 2009), 

and to restrict communications with registered lobbyists regarding funding under the 

Troubled Assets Relief Program and the American Recovery and Reinvestment Act of 

2009, see Presidential Memorandum, Ensuring Responsible Spending of Recovery Act 

Funds, 74 Fed. Reg. 12,531 (Mar. 25, 2009). 

II.  The Present Litigation 

1.  Plaintiffs – six federally registered lobbyists – commenced this action for 

declaratory and injunctive relief in September 2011 to challenge their exclusion from 

membership on the ITACs.  According to the complaint, five of the six plaintiffs 

formerly represented members of the private sector on ITACs but were not 

reappointed because they were federally registered lobbyists.  JA 12-13 (Compl. ¶¶ 7-

10, 12).  The sixth plaintiff, William Reinsch, is allegedly “interested in applying to 

8 
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represent the National Foreign Trade Council (‘NFTC’) on an ITAC,” but in light of 

the challenged policy, “it is clear that Reinsch’s application will not be accepted.”  Id. 

(Compl. ¶ 11). 

The complaint alleges that the exclusion of federally registered lobbyists from 

ITACs violates the First Amendment by “denying the benefit of committee service to 

individuals whose exercise of the right to petition triggers the [Lobbying Disclosure 

Act’s] registration requirement, while also interfering with the ability of the entities 

that seek the services of these lobbyists to communicate their views to the 

government.”  JA 20 (Compl. ¶ 44).  The complaint further alleges that the policy 

violates the equal protection component of the Fifth Amendment because it “draws 

an unconstitutional distinction between those who exercise their right to petition the 

government and those who do not.”  JA 22 (Compl. ¶ 53). 

2.  The district court dismissed the complaint for failure to state a claim.  The 

court noted that plaintiffs did not dispute that “they have no constitutional right to 

ITAC membership,” JA 76, and rejected plaintiffs’ argument that the government has 

placed an unconstitutional condition on serving as a member of an ITAC.  The court 

found that argument to be foreclosed by the Supreme Court’s decision in Minnesota 

State Board for Community Colleges v. Knight, 465 U.S. 271 (1984), which recognized that 

the First Amendment does not confer a right to be heard by government decision 

makers and declined to recognize a “constitutional right to participate directly in 

government policymaking.”  Id. at 284.  The district court stressed that the Supreme 

9 
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Court had denied relief in Knight even though the challenged statute in that case made 

“the decision to exercise one’s First Amendment rights more difficult and pressure[d] 

the plaintiffs to choose a particular path of self-expression.”  JA 76.   

The district court further held that, even if Knight were not controlling, the 

requirements of the unconstitutional conditions doctrine were not satisfied here.  

JA 76-89.  And the court also rejected plaintiffs’ equal protection claim, holding that 

the government’s policy made no suspect classifications and was therefore subject 

only to rational-basis review, which the policy readily satisfied.  See JA 89-93.   

SUMMARY OF ARGUMENT 

1.  The ITACs are established to allow the Secretary of Commerce and the 

U.S. Trade Representative to receive information and policy advice from committee 

members on issues pertinent to U.S. trade policy.  Here, the President reasonably 

determined that members of federal advisory bodies such as the ITACs should be 

individuals other than registered lobbyists, who already regularly air their views 

through the political process.  As the Supreme Court made clear in Minnesota State 

Board for Community Colleges v. Knight, 465 U.S. 271 (1984), the First Amendment does 

not prohibit the government from structuring its advisory bodies in this manner.  

Individuals “have no constitutional right as members of the public to a government 

audience for their policy views,” and, “[a]bsent statutory restrictions,” the government 

“must be free to consult or not to consult whomever it pleases.”  Id. at 285-86.  

10 
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Plaintiffs therefore properly concede (Pl. Br. 38) that they have no constitutional right 

to serve as members of the ITACs.   

Plaintiffs argue instead that the President’s policy has impermissibly withheld 

the “benefit” of ITAC membership from registered lobbyists and thus imposed an 

unconstitutional condition.  But the issue here is whether the federal government has 

permissibly selected its advisers, and the decision to exclude registered lobbyists from 

advisory committees like the ITACs directly relates to the purposes and efficacy of 

those committees.   

It is irrelevant that membership on an ITAC may confer an ancillary benefit on 

its members by enabling their voices to be amplified in the government’s formulation 

of U.S. trade policy.  As the Supreme Court has made clear, “[a]mplification of the 

sort claimed is inherent in government’s freedom to choose its advisers.”  Knight, 

465 U.S. at 288.  The government has simply chosen not to solicit or listen to 

lobbyists’ advice and recommendations in the particular context of the ITACs.  

That choice does not violate the First Amendment.   

Plaintiffs and those whom they represent as lobbyists remain free to petition 

the government as much as they wish.  And the government is equally free to select 

persons other than plaintiffs to serve as members of federal advisory committees 

while plaintiffs continue as registered lobbyists, even if such selection may have an 

indirect effect on the incentive to remain a registered lobbyist.  See Lyng v. International 

Union, 485 U.S. 360, 368 (1988) (federal statute denying food stamps to households 

11 

 

USCA Case #12-5379      Document #1439638            Filed: 06/05/2013      Page 21 of 43



with striking workers did not unconstitutionally condition strikers’ First Amendment 

right to association, even though denying such benefits “exert[ed] pressure on 

[strikers] to abandon their union” by making it more difficult to maintain themselves 

and their families during strike). 

2.  The district court also correctly rejected plaintiffs’ equal protection claim.  

The challenged policy makes no classifications on the basis of any suspect criteria that 

could trigger heightened scrutiny, and, as the district court recognized, the policy 

readily withstands rational-basis review.    

STANDARD OF REVIEW 

 The district court’s grant of a motion to dismiss is subject to de novo review.  

See, e.g., Gonzalez-Vera v. Townley, 595 F.3d 379, 381 (D.C. Cir. 2010). 

ARGUMENT 
 

The Constitution Does Not Require That Registered Lobbyists Be Permitted 
To Serve As Members Of Industry Trade Advisory Committees. 

 
1.  Although the First Amendment guarantees the right to seek redress of 

grievances, the Supreme Court has made clear that “[n]othing in the First Amendment 

* * * suggests that the rights to speak, associate, and petition require government 

policymakers to listen or respond to individuals’ communications on public issues.” 

Minnesota State Board for Community Colleges v. Knight, 465 U.S. 271, 285 (1984); see also 

Smith v. Arkansas State Highway Emp., Local 1315, 441 U.S. 463, 464-65 (1979); 

American Bus Ass’n v. Rogoff, 649 F.3d 734, 739-40 (D.C. Cir. 2011); We the People 
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Foundation, Inc. v. United States, 485 F.3d 140, 141, 143 (D.C. Cir. 2007).  The First 

Amendment does not impede the “government’s freedom to choose its advisers.”  

Knight, 465 U.S. at 288.  Thus, while the First Amendment empowers individuals to 

“petition openly,” it “‘does not impose any affirmative obligation on the government 

to listen [or] to respond.’”  Id. at 286 (quoting Smith, 441 U.S. at 465).   

Knight involved a state law requiring that administrators of public colleges 

“meet and confer” with the faculty on matters of their employment that fell outside 

the scope of mandatory negotiations.  Id. at 274.  The law reflected the state 

legislature’s recognition that professional employees have “‘knowledge, expertise and 

dedication’” that would be “‘helpful and necessary to the operation and quality of 

public services’” and “‘which may assist public employers in developing their 

policies.’”  Id. (citations omitted).   

Non-union faculty members challenged the provision of the law that restricted 

participation in the “meet and confer” sessions to the exclusive bargaining 

representatives elected by faculty members in the union.  Sustaining the validity of the 

restriction, the Supreme Court observed that the plaintiffs’ “principal claim [was] that 

they ha[d] a right to force officers of the state acting in an official policymaking 

capacity to listen to them in a particular formal setting.”  Id. at 282.  As the Court 

explained, however, the “meet and confer” sessions were “occasions for public 

employers, acting solely as instrumentalities of the state, to receive policy advice from 

their professional employees.”  Id.  The Court observed that the State “has simply 
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restricted the class of persons to whom it will listen in its making of policy,” id., and 

stressed that the government “must be free to consult or not to consult whomever it 

pleases,” id. at 285. 

In rejecting the plaintiffs’ contention that their associational freedoms had been 

impaired, the Supreme Court emphasized that they were “free to form whatever 

advocacy groups they like.”  Id. at 289.  The Court recognized that the plaintiffs “may 

well feel some pressure to join the exclusive representative in order to give them the 

opportunity to serve on the ‘meet and confer’ committees or to give them a voice in 

the representative’s adoption of positions on particular issues.”  Id. at 289-90.  But the 

Court concluded that “the pressure is no different from the pressure to join a majority 

party that persons in the minority always feel” and that “[s]uch pressure is inherent in 

our system of government; it does not create an unconstitutional inhibition on 

associational freedom.”  Id. at 290.    

Like the “meet and confer” sessions in Knight, the ITACs provide a means by 

which government officials can receive information and perspectives from persons 

whose input may “‘assist public employers in developing their policies.’”  Id. at 274 

(citation omitted).  And, as in Knight, the government “has simply restricted the class 

of persons to whom it will listen in its making of policy.”  Id. at 282. 

The government violated no constitutional prohibition by determining that it 

would make best use of the advisory committee mechanism by receiving information 

and advice from persons who are not already paid to regularly share their views with 
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federal officials.  As the Supreme Court emphasized in Knight, “[p]ublic officials at all 

levels of government daily make policy decisions based only on the advice they decide 

they need and choose to hear.  To recognize a constitutional right to participate 

directly in government policymaking would work a revolution in existing government 

practices.”  Id. at 284. 

2.  Plaintiffs concede that they have no “constitutional right to serve on an 

ITAC or otherwise make the government listen to their views.”  Pl. Br. 38; see also 

Knight, 465 U.S. at 286 (individuals “have no constitutional right as members of the 

public to a government audience for their policy views”); We the People Foundation, Inc., 

485 F.3d at 143 (same); Fraternal Order of Police v. Mayor and City Council of Ocean City, 

Md., 916 F.2d 919, 923 (4th Cir. 1990) (“the First Amendment does not demand that 

government officials be accessible to all who wish to influence their policy 

decisions”).   

Plaintiffs nonetheless urge that their exclusion from a federal advisory 

committee impermissibly burdens their First Amendment right to petition the 

government.  That claim has no greater merit than the assertion, rejected in Knight, 

that the exclusion of non-union faculty infringed plaintiffs’ associational rights.  The 

Court found it immaterial that the non-union faculty might “well feel some pressure 

to join the exclusive representative in order to give them the opportunity to serve on 

the ‘meet and confer’ committees or to give them a voice in the representative’s 

adoption of positions on particular issues.”  Knight, 465 U.S. at 289-90.  
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Plaintiffs’ effort to characterize their exclusion from an advisory committee as 

an unconstitutional condition on their right to petition relies on cases with no 

apparent resemblance to the present controversy.  In Cuffley v. Mickes, 208 F.3d 702 

(8th Cir. 2000), for example, the Eighth Circuit held that Missouri’s refusal to allow 

the Ku Klux Klan to participate in its “Adopt-A-Highway” program was based on 

hostility to the viewpoints of that organization, not on concerns about its ability to 

promote highway beautification.  In Hyland v. Wonder, 972 F.2d 1129 (9th Cir. 1992), 

the Ninth Circuit held that the deferential balancing test established by Pickering v. 

Board of Education, 391 U.S. 563 (1968), in which a court weighs a public employee’s 

speech interest against the government’s interest in efficient and effective operation, 

applied to the termination of a volunteer in response to speech critical of the 

government.  See also Board of Cty. Com’rs v. Umbehr, 518 U.S. 668, 675-85 (1996) 

(applying Pickering to First Amendment claims brought by independent contractor).  

And, in United States v. National Treasury Employees Union, 513 U.S. 454 (1995), the 

Supreme Court, applying Pickering standards, invalidated the imposition of a ban on 

the receipt of honoraria by lower-level federal employees for making speeches and 

writing articles unrelated to their official duties.  

Here, the decision to exclude registered lobbyists from ITAC membership 

directly relates to the purposes and efficacy of the ITACs as advisers to the federal 

government.  It is entirely reasonable to structure the ITACs to enable the 

government to listen to individuals who have experience in the industry but who are 
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not registered lobbyists, and are thus not otherwise as actively engaged in the political 

and administrative process.  Plaintiffs identify no prior application of the 

unconstitutional conditions doctrine that even comes close to constraining the 

government in the manner they seek to accomplish in this case.   

Ineligibility for a possible (but under no circumstances certain) appointment to 

participate on an advisory committee could not, in any event, be thought to constitute 

significant pressure to give up one’s status as a paid registered lobbyist.  Plaintiffs 

cannot square their reasoning with Lyng v. International Union, 485 U.S. 360 (1988), in 

which the Supreme Court held that a federal statute denying food stamps to 

households with striking workers did not violate the strikers’ First Amendment right 

to association, even though denying such benefits made it more difficult for strikers to 

maintain themselves and their families during the strike and “exert[ed] pressure on 

them to abandon their union.”  Id. at 368.  The Court held that the denial of food 

stamp benefits did not “‘directly and substantially’ interfere” with the strikers’ ability 

to associate, because the law “[did] not ‘order’ [the strikers] not to associate together 

for the purpose of conducting a strike, or for any other purpose, and it [did] not 

‘prevent’ them from associating together or burden their ability to do so in any 

significant manner.”  Id. (internal quotation marks and citations omitted).  Lyng 

involved the denial of important benefits to which a worker would otherwise be 

entitled.  The present case involves a desire to be a member of an advisory committee, 
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a status to which plaintiffs have no entitlement and of which they could have no sure 

expectation.6   

Moreover, registered lobbyists remain free to present their clients’ views on 

issues of trade policy in a wide variety of alternative settings.  And their clients remain 

free to petition the government in any manner they wish.  Plaintiffs and the entities 

that they represent are free to attend and speak at public meetings and hearings that 

address a wide range of trade issues.  See, e.g., 73 Fed. Reg. 51,860 (Sept. 5, 2008) 

(public meeting to “consult with interested parties” on initiative regarding the Anti-

Counterfeiting Trade Agreement (ACTA), to “inform stakeholders about ACTA and 

to receive comments from stakeholders about their views regarding this initiative”).7  

6 Plaintiffs stress the “desirable and sought-after status” of ITAC members, 
noting that ITAC members receive access to non-public, sensitive or classified trade 
information that forms part of committee deliberations (which they are not permitted 
to disclose or use for any other purpose).  See 19 U.S.C. § 2155(f)-(g); Pl. Br. 5-6.  
However, providing limited access to sensitive or classified information is not 
designed as a benefit to ITAC members but rather is necessary to ensure that ITACs 
are able to provide informed advice to government officials responsible for 
formulating and implementing U.S. trade policy.  The limitations placed on the use of 
such information underscore that ITACs are convened to benefit the government 
rather than to burnish the reputations of those who serve as committee members and 
increase their employment opportunities.  Moreover, ITAC members serve in a purely 
representative capacity, representing a U.S. entity or organization and its relevant 
industry subsector.  See JA 31, 60, 65, 82.  Even if ITAC membership affords 
individuals potential advantages that they might seek to use to facilitate their lobbying 
activities, the government is not required to subsidize their lobbying efforts in this 
manner.  See JA 87.    

  
7 See also 76 Fed. Reg. 50,286 (Aug. 12, 2011) (China’s compliance with its 

World Trade Organization commitments); 75 Fed. Reg. 64,778 (Oct. 20, 2010) 
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They are also free to provide written submissions in response to the government’s 

solicitations of public comments, which occur in a variety of trade policymaking 

contexts.8  Similarly, they are free to raise concerns about trade barriers or foreign 

compliance with trade agreements by contacting the Trade Compliance Center, the 

government’s clearinghouse for such concerns.  See Trade Compliance Center, 

http://tcc.export.gov/Additional_Info/About_TCC/index.asp (last visited June 5, 

2013) (describing the Center as the “one-stop shop for getting U.S. government 

assistance in resolving the trade barriers or unfair situations you encounter in foreign 

markets”). 

Moreover, in addition to the advisory committees, the Trade Act requires trade 

officials to provide “adequate, timely and continuing opportunity” for the informal 

submission of information “by private organizations or groups, representing 

(Malaysia’s participation in the Trans-Pacific Partnership Trade Agreement 
negotiations, including issues of trade barriers and treatment of specific goods); 
75 Fed. Reg. 48,737 (Aug. 11, 2010) (proposed countries to be added under the 
Generalized System of Preferences, which allows for duty-free importation from 
developing countries); 75 Fed. Reg. 2578, 2579 (Jan. 15, 2010) (countries to be 
targeted for increased scrutiny because of denial of “adequate and effective protection 
of intellectual property rights” or denial of “fair and equitable market access to U.S. 
persons who rely on intellectual property protection”). 

 
8 See, e.g., 76 Fed. Reg. 68,809 (Nov. 7, 2011) (dispute with China over anti-

dumping measures regarding shrimp and diamond sawblades); 76 Fed. Reg. 57,102 
(Sept. 15, 2011) (whether the U.S.-Canada Softwood Lumber Agreement should be 
extended); 75 Fed. Reg. 79,069 (Dec. 17, 2010) (whether U.S. should sign the Anti-
Counterfeiting Trade Agreement); 75 Fed. Reg. 64,776 (Oct. 20, 2010) (investigation 
concerning acts, policies, and practices of China affecting trade and investment in 
green technology). 
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government, labor, industry, agriculture, small business, service industries, consumer 

interests, and others, of statistics, data and other trade information, as well as policy 

recommendations” pertinent to all trade issues covered by Section 135 of the Trade 

Act – namely, areas addressed by the Trade Act advisory committees.  19 U.S.C. 

§ 2155(j).  Trade officials also frequently host “roundtable” meetings to understand 

the concerns of industry stakeholders.9  And they participate in “road shows,” 

traveling across the country to discuss trade issues with stakeholders and other 

interested parties.  These alternative means of communication underscore the absence 

of any First Amendment concerns here.     

  4.  Plaintiffs’ equal protection claim fares no better.  That claim is premised on 

the view that the challenged policy impermissibly burdens their lobbying activities in 

violation of the First Amendment.  See Pl. Br. 41.  For the reasons explained above, 

however, the policy is fully consistent with the First Amendment, and it makes no 

classifications on the basis of race, gender, or any other suspect criteria that could 

trigger heightened scrutiny.  Moreover, as the district court correctly recognized, the 

policy readily withstands rational-basis review, and plaintiffs make no contrary 

argument on appeal.      

9 See, e.g., The International Trade Administration Presents the Green Finance 
Roundtable, http://www.trade.gov/competitiveness/sustainablemanufacturing 
/docs/GF_Roundtable_Agenda.pdf (last visited June 5, 2013); Ambassador Kirk 
Hosts a White House Business Council Roundtable in New York, 
http://www.ustr.gov/about-us/press-office/blog/2011/october/ambassador-kirk-
hosts-white-house-business-council-roundtabl (Oct. 20, 2011, 4:16 P.M.) (last visited 
June 5, 2013). 
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CONCLUSION 

For the foregoing reasons, the judgment of the district court should be 

affirmed. 

      Respectfully submitted, 

 STUART F. DELERY 
Acting Assistant Attorney General 

RONALD C. MACHEN JR. 
United States Attorney 

MARK B. STERN 
     (202) 514-5089 
MICHAEL S. RAAB 
  s/ Michael S. Raab_    
      (202) 514-4053                         
DANIEL TENNY 
     (202) 514-1838 

Attorneys, Appellate Staff 
Civil Division, Room 7237 
U.S. Department of Justice 
950 Pennsylvania Avenue, N.W. 
Washington, D.C.  20530 
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19 U.S.C. § 2155. Information and advice from private and public sectors 
 
(a) In general 
 

(1) The President shall seek information and advice from representative 
elements of the private sector and the non-Federal governmental sector with respect 
to-- 
 

(A) negotiating objectives and bargaining positions before entering into a 
trade agreement under this subchapter or section 3803 of this title;  

 
(B) the operation of any trade agreement once entered into, including 

preparation for dispute settlement panel proceedings to which the United 
States is a party; and  

 
(C) other matters arising in connection with the development, 

implementation, and administration of the trade policy of the United States, 
including those matters referred to in Reorganization Plan Number 3 of 1979 
and Executive Order Numbered 12188, and the priorities for actions 
thereunder.  

 
To the maximum extent feasible, such information and advice on negotiating 
objectives shall be sought and considered before the commencement of negotiations. 
 

(2) The President shall consult with representative elements of the private 
sector and the non-Federal governmental sector on the overall current trade policy of 
the United States. The consultations shall include, but are not limited to, the following 
elements of such policy: 
 

(A) The principal multilateral and bilateral trade negotiating objectives 
and the progress being made toward their achievement.  

 
(B) The implementation, operation, and effectiveness of recently 

concluded multilateral and bilateral trade agreements and resolution of trade 
disputes.  

 
(C) The actions taken under the trade laws of the United States and the 

effectiveness of such actions in achieving trade policy objectives.  
 

(D) Important developments in other areas of trade for which there 
must be developed a proper policy response.  
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(3) The President shall take the advice received through consultation under 

paragraph (2) into account in determining the importance which should be placed on 
each major objective and negotiating position that should be adopted in order to 
achieve the overall trade policy of the United States. 
 
(b) Advisory Committee for Trade Policy and Negotiations 
 

(1) The President shall establish an Advisory Committee for Trade Policy and 
Negotiations to provide overall policy advice on matters referred to in subsection (a) 
of this section. The committee shall be composed of not more than 45 individuals and 
shall include representatives of non-Federal governments, labor, industry, agriculture, 
small business, service industries, retailers, nongovernmental environmental and 
conservation organizations, and consumer interests. The committee shall be broadly 
representative of the key sectors and groups of the economy, particularly with respect 
to those sectors and groups which are affected by trade. Members of the committee 
shall be recommended by the United States Trade Representative and appointed by 
the President for a term of 4 years or until the committee is scheduled to expire. An 
individual may be reappointed to committee for any number of terms. Appointments 
to the Committee shall be made without regard to political affiliation. 
 

(2) The committee shall meet as needed at the call of the United States Trade 
Representative or at the call of two-thirds of the members of the committee. The 
chairman of the committee shall be elected by the committee from among its 
members. 
 

(3) The United States Trade Representative shall make available to the 
committee such staff, information, personnel, and administrative services and 
assistance as it may reasonably require to carry out its activities. 
 
(c) General policy, sectoral, or functional advisory Committees 
 

(1) The President may establish individual general policy advisory committees 
for industry, labor, agriculture, services, investment, defense, and other interests, as 
appropriate, to provide general policy advice on matters referred to in subsection (a) 
of this section. Such committees shall, insofar as is practicable, be representative of all 
industry, labor, agricultural, service, investment, defense, and other interests, 
respectively, including small business interests, and shall be organized by the United 
States Trade Representative and the Secretaries of Commerce, Defense, Labor, 
Agriculture, the Treasury, or other executive departments, as appropriate. The 
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members of such committees shall be appointed by the United States Trade 
Representative in consultation with such Secretaries. 
 

(2) The President shall establish such sectoral or functional advisory 
committees as may be appropriate. Such committees shall, insofar as is practicable, be 
representative of all industry, labor, agricultural, or service interests (including small 
business interests) in the sector or functional areas concerned. In organizing such 
committees, the United States Trade Representative and the Secretaries of Commerce, 
Labor, Agriculture, the Treasury, or other executive departments, as appropriate, 
shall-- 
 

(A) consult with interested private organizations; and  
 

(B) take into account such factors as--  
 

(i) patterns of actual and potential competition between United 
States industry and agriculture and foreign enterprise in international 
trade,  

 
(ii) the character of the nontariff barriers and other distortions 

affecting such competition,  
 

(iii) the necessity for reasonable limits on the number of such 
advisory committees,  

 
(iv) the necessity that each committee be reasonably limited in 

size, and  
 

(v) in the case of each sectoral committee, that the product lines 
covered by each committee be reasonably related.  

 
(3) The President-- 

 
(A) may, if necessary, establish policy advisory committees representing 

non-Federal governmental interests to provide policy advice--  
 

(i) on matters referred to in subsection (a) of this section, and  
 

(ii) with respect to implementation of trade agreements, and  
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(B) shall include as members of committees established under 
subparagraph (A) representatives of non-Federal governmental interests if he 
finds such inclusion appropriate after consultation by the United States Trade 
Representative with such representatives.  

 
(4) Appointments to each committee established under paragraph (1), (2), or (3) 

shall be made without regard to political affiliation. 
 
(d) Policy, technical, and other advice and information 
 

Committees established under subsection (c) of this section shall meet at the 
call of the United States Trade Representative and the Secretaries of Agriculture, 
Commerce, Labor, Defense, or other executive departments, as appropriate, to 
provide policy advice, technical advice and information, and advice on other factors 
relevant to the matters referred to in subsection (a) of this section. 
 
(e) Meeting of advisory committees at conclusion of negotiations 
 

(1) The Advisory Committee for Trade Policy and Negotiations, each 
appropriate policy advisory committee, and each sectoral or functional advisory 
committee, if the sector or area which such committee represents is affected, shall 
meet at the conclusion of negotiations for each trade agreement entered into under 
section 3803 of this title, to provide to the President, to Congress, and to the United 
States Trade Representative a report on such agreement. Each report that applies to a 
trade agreement entered into under section 3803 of this title shall be provided under 
the preceding sentence not later than the date on which the President notifies the 
Congress under section 3805(a)(1)(A) of this title of his intention to enter into that 
agreement. 
 

(2) The report of the Advisory Committee for Trade Policy and Negotiations 
and each appropriate policy advisory committee shall include an advisory opinion as 
to whether and to what extent the agreement promotes the economic interests of the 
United States and achieves the applicable overall and principal negotiating objectives 
set forth in section 3802 of this title, as appropriate. 
 

(3) The report of the appropriate sectoral or functional committee under 
paragraph (1) shall include an advisory opinion as to whether the agreement provides 
for equity and reciprocity within the sector or within the functional area. 
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(f) Application of Federal Advisory Committee Act 
 

The provisions of the Federal Advisory Committee Act apply-- 
 

(1) to the Advisory Committee for Trade Policy and Negotiations established 
under subsection (b) of this section; and  
 

(2) to all other advisory committees which may be established under subsection 
(c) of this section, except that--  
 

(A) the meetings of advisory committees established under subsections 
(b) and (c) of this section shall be exempt from the requirements of subsections 
(a) and (b) of sections 10 and 11 of the Federal Advisory Committee Act 
(relating to open meetings, public notice, public participation, and public 
availability of documents), whenever and to the extent it is determined by the 
President or the President’s designee that such meetings will be concerned with 
matters the disclosure of which would seriously compromise the development 
by the United States Government of trade policy, priorities, negotiating 
objectives, or bargaining positions with respect to matters referred to in 
subsection (a) of this section, and that meetings may be called of such special 
task forces, plenary meetings of chairmen, or other such groups made up of 
members of the committees established under subsections (b) and (c) of this 
section; and  

 
(B) notwithstanding subsection (a)(2) of section 14 of the Federal 

Advisory Committee Act, any committee established under subsection (b) or 
(c) of this section may, in the discretion of the President or the President’s 
designee, terminate not later than the expiration of the 4-year period beginning 
on the date of its establishment.  

 
(g) Trade secrets and confidential information 
 

(1) Trade secrets and commercial or financial information which is privileged 
or confidential, and which is submitted in confidence by the private sector or non-
Federal government to officers or employees of the United States in connection with 
trade negotiations, may be disclosed upon request to-- 
 

(A) officers and employees of the United States designated by the United 
States Trade Representative;  
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(B) members of the Committee on Ways and Means of the House of 
Representatives and the Committee on Finance of the Senate who are 
designated as official advisers under section 2211(a)(1) of this title or are 
designated by the chairmen of either such committee under section 
2211(b)(3)(A) of this title and staff members of either such committee 
designated by the chairmen under section 2211(b)(3)(A) of this title; and  

 
(C) members of any committee of the House or Senate or any joint 

committee of Congress who are designated as advisers under section 2211(a)(2) 
of this title or designated by the chairman of such committee under section 
2211(b)(3)(B) of this title and staff members of such committee designated 
under section 2211(b)(3)(B) of this title, but disclosure may be made under this 
subparagraph only with respect to trade secrets or commercial or financial 
information that is relevant to trade policy matters or negotiations that are 
within the legislative jurisdiction of such committee;  

 
for use in connection with matters referred to in subsection (a) of this section. 
 

(2) Information other than that described in paragraph (1), and advice 
submitted in confidence by the private sector or non-Federal government to officers 
or employees of the United States, to the Advisory Committee for Trade Policy and 
Negotiations, or to any advisory committee established under subsection (c) of this 
section, in connection with matters referred to in subsection (a) of this section, may 
be disclosed upon request to-- 
 

(A) the individuals described in paragraph (1); and  
 

(B) the appropriate advisory committee established under this section.  
 

(3) Information submitted in confidence by officers or employees of the United 
States to the Advisory Committee for Trade Policy and Negotiations, or to any 
advisory committee established under subsection (c) of this section, may be disclosed 
in accordance with rules issued by the United States Trade Representative and the 
Secretaries of Commerce, Labor, Defense, Agriculture, or other executive 
departments, as appropriate, after consultation with the relevant advisory committees 
established under subsection (c) of this section. Such rules shall define the categories 
of information which require restricted or confidential handling by such committee 
considering the extent to which public disclosure of such information can reasonably 
be expected to prejudice the development of trade policy, priorities, or United States 
negotiating objectives. Such rules shall, to the maximum extent feasible, permit 
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meaningful consultations by advisory committee members with persons affected by 
matters referred to in subsection (a) of this section. 
 
(h) Advisory committee support 
 

The United States Trade Representative, and the Secretaries of Commerce, 
Labor, Defense, Agriculture, the Treasury, or other executive departments, as 
appropriate, shall provide such staff, information, personnel, and administrative 
services and assistance to advisory committees established under subsection (c) of this 
section as such committees may reasonably require to carry out their activities. 
 
(i) Consultation with advisory committees; procedures; nonacceptance of committee 
advice or recommendations 
 

It shall be the responsibility of the United States Trade Representative, in 
conjunction with the Secretaries of Commerce, Labor, Agriculture, the Treasury, or 
other executive departments, as appropriate, to adopt procedures for consultation 
with and obtaining information and advice from the advisory committees established 
under subsection (c) of this section on a continuing and timely basis. Such 
consultation shall include the provision of information to each advisory committee as 
to-- 
 

(1) significant issues and developments; and  
 

(2) overall negotiating objectives and positions of the United States and other 
parties;  
 
with respect to matters referred to in subsection (a) of this section. The United States 
Trade Representative shall not be bound by the advice or recommendations of such 
advisory committees, but shall inform the advisory committees of significant 
departures from such advice or recommendations made. In addition, in the course of 
consultations with the Congress under this subchapter, information on the advice and 
information provided by advisory committees shall be made available to congressional 
advisers. 
 
(j) Private organizations or groups 
 

In addition to any advisory committee established under this section, the 
President shall provide adequate, timely and continuing opportunity for the 
submission on an informal basis (and, if such information is submitted under the 
provisions of subsection (g) of this section, on a confidential basis) by private 
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organizations or groups, representing government, labor, industry, agriculture, small 
business, service industries, consumer interests, and others, of statistics, data and 
other trade information, as well as policy recommendations, pertinent to any matter 
referred to in subsection (a) of this section. 
 
(k) Scope of participation by members of advisory committees 
 

Nothing contained in this section shall be construed to authorize or permit any 
individual to participate directly in any negotiation of any matters referred to in 
subsection (a) of this section. To the maximum extent practicable, the members of the 
committees established under subsections (b) and (c) of this section, and other 
appropriate parties, shall be informed and consulted before and during any such 
negotiations. They may be designated as advisors to a negotiating delegation, and may 
be permitted to participate in international meetings to the extent the head of the 
United States delegation deems appropriate. However, they may not speak or 
negotiate for the United States. 
 
(l) Advisory committees established by Department of Agriculture 
 

The provisions of title XVIII of the Food and Agriculture Act of 1977 (7 
U.S.C. 2281 et seq.) shall not apply to any advisory committee established under 
subsection (c) of this section. 
 
(m) “Non-Federal government” defined 
 

As used in this section, the term “non-Federal government” means-- 
 

(1) any State, territory, or possession of the United States, or the District of 
Columbia, or any political subdivision thereof; or  
 

(2) any agency or instrumentality of any entity described in paragraph (1). 

A8 

USCA Case #12-5379      Document #1439638            Filed: 06/05/2013      Page 43 of 43


	CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES
	GLOSSARY
	STATEMENT OF JURISDICTION
	STATEMENT OF THE ISSUES
	PERTINENT STATUTES AND REGULATIONS
	STATEMENT OF THE CASE
	I.  Statutory and Regulatory Background
	SUMMARY OF ARGUMENT
	STANDARD OF REVIEW
	CERTIFICATE OF COMPLIANCE WITH
	FEDERAL RULE OF APPELLATE PROCEDURE 32(a)
	CERTIFICATE OF SERVICE
	ADDENDUM

