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CERTIFICATE AS TO PARTIES, RULINGS AND RELATED CASES 
 

Parties 

 Appellant, Plaintiff below, is Cassandra M. Menoken.  Appellee, Defendant 

below, is John Berry, Director, United States Office of Personnel Management 

(“OPM”).  There are no amici curiae. 

Rulings Under Review 

 The following rulings are under review: the Honorable Henry H. Kennedy’s 

March 23, 2009 Order and Memorandum Opinion granting OPM’s Renewed 

Motion for Summary Judgment and certain discovery orders issued by Judge 

Kennedy and Magistrate Judge Alan Kay.  The March 23, 2009 opinion is 

published at Menoken v. Whipple, 605 F. Supp. 2d 148 (D.D.C. 2009). 

Statement Of Related Cases 

 This case has not previously been before this Court.  Appellee’s counsel are 

aware of no related cases. 
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ISSUES PRESENTED 

 In the opinion of OPM, the following issues are presented: 

(1) Whether the District Court abused its discretion by limiting the scope of 

discovery to information relevant to Menoken’s claims and OPM’s defenses in this 

case as provided in Fed. R. Civ. P. 26(b). 

(2) Whether the District Court properly granted summary judgment 

regarding Appellant’s claims of disparate impact when Appellant failed to identify 

any specific evidence in the record to support a prima facie case or from which a 

reasonable fact finder could find in her favor. 

 (3) Whether the District Court properly granted summary judgment 

regarding Appellant’s claims of disparate treatment when the record contains no 

specific evidence from which a reasonable inference could be drawn that  

Appellant’s race or sex played any role in OPM’s assessment of her application to 

be an ALJ.   

(4) Whether the District Court properly granted summary judgment 

regarding Appellant’s claims that the OPM failed to comply with the EEOC 

Administrative Judge’s decision in the underlying administrative case when EEOC 

found that OPM had complied, and Appellant failed to proffer any evidence to the 

contrary.   
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(5) Whether the District Court acted within its discretion under Fed. R. Civ. 

P. 36 by rejecting Appellant’s requests to deem Appellee’s responses to 

Appellant’s First Request for Admissions as admitted where (1) the responses were 

timely signed but, due to an administrative error, postmarked the next day, (2)  

Appellant waited two years to ask to have the admissions deemed admitted, and (3)  

declining to treat the matters admitted promoted presentation of the merits and 

Appellant was not prejudiced based on the short delay under all of the 

circumstances. 
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RELEVANT STATUTES 

 The relevant statutory provisions in this case appear below: 

5 U.S.C. § 1104(a)(2) 
Delegation of authority for personnel management 

 
 (a) Subject to subsection (b)(3) of this section –  
. . .  
 
(2) the Director may delegate, in whole or in part, any function vested in or 
delegated to the Director, including authority for competitive examinations (except 
competitive examinations for administrative law judges appointed under section 
3105 of this title, the cost of which examinations shall be reimbursed by payments 
from the agencies employing such judges to the revolving fund established under 
section 1304(e)), to the heads of agencies in the executive branch and other 
agencies employing persons in the competitive service.  

 
 

42 U.S.C. § 2000e-16 
Employment by Federal Government 

 
(a) Discriminatory practices prohibited; employees or applicants for employment 
subject to coverage 
 
All personnel actions affecting employees or applicants for employment (except 
with regard to aliens employed outside the limits of the United States) in military 
departments as defined in section 102 of Title 5, in executive agencies as defined 
in section 105 of Title 5 (including employees and applicants for employment who 
are paid from nonappropriated funds), in the United States Postal Service and the 
Postal Rate Commission, in those units of the Government of the District of 
Columbia having positions in the competitive service, and in those units of the 
judicial branch of the Federal Government having positions in the competitive 
service, in the Smithsonian Institution, and in the Government Printing Office, the 
General Accounting Office, and the Library of Congress shall be made free from 
any discrimination based on race, color, religion, sex, or national origin. 
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STATEMENT OF JURISDICTION 

 Menoken asserted jurisdiction in the District Court under Title VII, 42 

U.S.C. § 2000e-16(c), and 42 U.S.C. § 1981a.  Because OPM’s compliance with 

its decision to implement the EEOC Administrative Judge’s remedy is not a 

personnel action, it does not fall under Title VII, and Menoken fails to invoke any 

other jurisdictional provision.  Consequently, the jurisdictional basis of Menoken’s 

claim that OPM failed to comply with the EEOC’s Order or its final decision 
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 2

voluntarily accepting it is somewhat murky, but this issue has not previously been 

addressed by the District Court or the parties.  Review of the EEOC’s 

determination that OPM had complied with the EEOC’s Order, however, is 

precluded by Menoken’s failure to join the EEOC as a party.  Her collateral attack  

of the EEOC’s determination by attempting to challenge OPM’s actions amounts 

to a second bite at the apple. 

 This Court has jurisdiction under 28 U.S.C. § 1291.   

COUNTER STATEMENT OF THE CASE 

I.  Factual Background 

 A. Appellant’s Claims Before the District Court 

Appellant, Cassandra M. Menoken, is an African American female and a 

Federal attorney who sought selection as an Administrative Law Judge (ALJ) in 

1993 by taking the 1993 ALJ Examination.  (September 27, 2005 Memorandum 

Opinion and Order (Mem. Op.) at 2, S.A. 41).1  ALJs serve as independent, 

impartial triers of fact in formal proceedings conducted by Federal agencies.  ALJs 

are required to make a decision on the record after the opportunity for a hearing.  

(Ex. 3, Vacancy Announcement 318 (March 1993), S.A. 224). 

The 1993 ALJ Examination was a multi-part competitive service 

examination that was a prerequisite for anyone seeking to become an ALJ.  
                                                 
1  “S.A.” followed by a number refers to the document identified at that 
number in the Appellee's Supplemental Appendix. 
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(September 27, 2005 Mem. Op. at 2 n. 1, S.A. 41).  After the various reviews, 

Appellant’s overall final numerical rating on the 1993 ALJ Examination was 88.4.  

(Ex. 16, [Appellant’s] 1993 ALJ Examination Application File (excerpt) (Menoken 

Applicant File), Notices of Results, S.S.A. 1). 

In 1994, Menoken filed an EEO complaint challenging the ALJ Examination 

process.  (Ex. 5, Complaint of Discrimination, S.A. 516).  Specifically, Menoken 

claimed that (1) the 1993 ALJ Examination had a disparate impact on Blacks and 

women; (2) OPM intentionally discriminated against her on the basis of race and 

gender when scoring her examination and appeals; and (3) OPM engaged in 

reprisal against her because she filed an EEO complaint challenging the 

examination.  (April 26, 2006 Memorandum Opinion and Order at 2, S.A. 54).  In 

support of her disparate impact claim, Menoken relied on the selection rates of 

ALJ candidates by race and gender.  She also challenged the disparate impact of 

one of the examination components, the Supplemental Qualifications Statement 

(SQS).2  (Ex. 8, November 9, 2000 Decision and Order (Liability D&O) at 1-2, SA 

271-272). 

 In August, 2003, after an extensive administrative process which is 

described below, Menoken commenced her civil action against OPM pursuant to 

                                                 
2  The SQS was used to assess the applicant's relevant legal experience and 
accomplishments in relation to the knowledge, skills, and abilities needed to serve 
as an ALJ. 
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Title VII of the Civil Rights Act of 1964, as amended.  In her Amended Complaint, 

Menoken alleged discrimination on the basis of race (African American) and 

gender (female).  A23-A34.3  Menoken asserted that OPM had failed to cease use 

of a test benchmark (partner in a large law firm) 4 that the EEOC had found to be 

discriminatory in the underlying EEO administrative proceedings.  (Id.).  Menoken 

further alleged discrimination in OPM’s development and administration of the 

ALJ Examination.  (Id.). 

In its September 27, 2005 Memorandum Opinion, the District Court defined 

the claims in Appellant’s case as follows: 

Cassandra M. Menoken (“Menoken”), a black female attorney employed at 
the Equal Employment Opportunity Commission (“EEOC”) who seeks to be 
a federal Administrative Law Judge (“ALJ”), brings this action against the 
United States Office of Personnel Management (“OPM”).  Menoken alleges 
that OPM failed to comply with an EEOC order requesting it to stop using a 
particular component of the ALJ examination that discriminates against 
black ALJ applicants.  She also charges that OPM’s design, implementation 
and/or administration of the ALJ application process unlawfully 
discriminates against blacks and females. 

 
(Memorandum Opinion, September 27, 2005 at 1, S.A. 40).   

 The District Court further described the claims in Appellant’s Amended 

Complaint as follows: 

                                                 
3  “A” followed by a number refers to Appellant’s Appendix. 
4  As noted above, the “partner in law firm” reference in the administrative 
case related only to the SQS.  In her Amended Complaint, however, Menoken 
removed the reference to the SQS.  Compare Liability D&O at S.A. 271 with 
Amended Complaint.  A23.   
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Menoken now pursues three causes of action [in her Amended Complaint].  
First, she alleges that OPM failed to comply with the [Administrative 
Judge’s (AJ)] order for it to “‘cease’ and correct discrimination against 
African American ALJ applicants.”  Am. Compl. at 11.  Second, she asserts 
that the Supplemental Qualifications Statement (SQS) and Personal 
Reference Inquiry (PRI) components of the ALJ examination unlawfully 
discriminate against, and have an unlawful disparate impact on, African 
Americans in general and on her in particular.  Id.  Third, she charges that 
the geographic preference form used to identify where those individuals on 
the ALJ register are willing to work has an unlawful disparate impact on 
women in general and on her in particular.  Id. 

 
(Id. at 3); see also (Memorandum Opinion and Order, April 26, 2006 at 3, S.A. 55). 

 After Menoken’s claims survived a motion to dismiss based on these 

descriptions and were addressed in the parties briefs on OPM’s Renewed Motion 

for Summary Judgment, Menoken belatedly questioned the District Court's 

description of her claims.  On December 18, 2008, during a hearing on the 

Appellee's Renewed Motion for Summary Judgment, Menoken disputed Appellee's 

description of her claims for the first time.  The District Court correctly noted that 

it had "indicated what the issues were before the Court."  A227:8 - A228:23.  A 

review of the Amended Complaint confirms that the District Court correctly 

addressed Menoken’s claims.  In any event, because Menoken’s Opening Brief  

fails to challenge Judge Kennedy’s September 27, 2005 and April 26, 2006 

decisions about what claims she pleaded with anything other than her own 

characterizations, the Court should identify the claims as the District Court did 

based on the Amended Complaint.  (Appellant's Brief (“Appellant’s Br.”) at 3-4; 
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cf. Scott v. Harris, 127 S. Ct. 1769, 1776 (2007) (when opposing parties tell two 

different stories, one of which is blatantly contradicted by the record, so that no 

reasonable jury could believe it, a court should not adopt that version of the facts 

for purposes of ruling on a motion for summary judgment.")).   

B. 1993 Administrative Law Judge (ALJ) Examination 

OPM is responsible for establishing the appropriate qualifications for ALJs, 

developing and administering the 1993 ALJ Examination, and preparing 

certificates of eligibles for requesting agencies.  5 U.S.C. §§ 1104(a)(2) and 3301; 

see also (Ex. 2, S.A 218).  OPM is prohibited by statute from delegating this 

responsibility to another agency.  5 U.S.C. § 1104(a)(2).  OPM does not hire ALJs 

for any agency.  (Declaration of Juanita Love (“Love Decl”) ¶ 2, S.A 159-160). 

  1. Assessment Elements 

The 1993 ALJ Examination opened in March 1993 and consisted of: (A) the 

minimum qualifying experience requirements as set forth in the Announcement; 

(B) the Supplemental Qualifications Statement (SQS), which details the applicants’ 

relevant legal experience and accomplishments with regard to the knowledge, 

skills and abilities for an ALJ position; (C) the Written Demonstration (WD), 

which tests the applicants’ ability to draft a well rounded and well reasoned 

hypothetical legal decision; (D) the Panel Interview (PI), and (E) the Personal 

Reference Inquiry (PRI), which sought professional references from people 
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identified by the applicant.  (R-15, Ex. 2, 5 CFR 930.203(e), 930.203a, and 

332.401 (1991), and Ex. 3, Administrative Law Judge Announcement 318)5; see 

also (September 27, 2005 Mem. Op. at 2, n. 1, S.A. 41) and (April 26, 2006 Mem. 

Op. at 2, S.A. 54).  Menoken has admitted  that the 1993 ALJ Examination 

materials did not require applicants to identify themselves by race or gender, and 

Menoken has failed to identify any evidence  demonstrating that OPM had a policy 

to seek information about race or sex from applicants.  (Ex. 1, Menoken Depo, at 

19:14-17 and 48:7-17, S.A. 176, 184). 

a. Supplemental Qualifications Statement was rated only on 
Part I. 

 
The SQS requires an applicant to describe the applicant’s qualifications and 

accomplishments in areas deemed critical to the success of an ALJ.  (Love Dec. ¶ 

5, S.A. 160).  The knowledge, skills and abilities (KSAs) measured by the SQS 

under the 1993 ALJ Examination consisted of the following six elements:  1) 

Knowledge of Administrative Procedures, Rules of Evidence and Trial Practices; 

2) Analytical Ability; 3) Decision-making Ability; 4) Oral Communications 

Ability and Judicial Temperament; 5) Writing Ability; and 6) Organizational 

Skills. (Id., and R. 15, Ex. 3). 

During its development, the SQS used in the 1993 ALJ Examination 

                                                 
5 “R.” followed by a number refers to the document identified at that number in the 
District Court’s docket entries. 
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contained sections referred to as Parts I and II.  The SQS section described above, 

where an applicant’s knowledge, skills, and abilities were measured and rated were 

only in the SQS Part I.  In her brief, however, Menoken implies that the SQS Part 

II always was part of the final 1993 ALJ Examination instrument.  Appellant's Br. 

at 16-17.  This is misleading.  According to the testimony of Thomas Lyons, one of 

the psychologists involved in the development of the 1993 ALJ Examination, 

during the underlying EEO administrative proceedings, the SQS Part II was part of 

the development of the 1993 ALJ Examination but the SQS Part II was never used 

in the actual examination.  (Reply to Renewed Motion, Ex. 6. March 9, 2000, 

Lyons Testimony at 297:12-299:5, S.A. 530).  Consequently, no part of an 

applicant's score, including Menoken’s, was based on her responses to the SQS 

Part II. 

b. The PRI was rated by individuals identified by the 
applicants. 

 
 The PRI is “a form that [OPM] sent out to individuals who are familiar with 

an applicant.”  (Renewed Motion, Ex. 1, May 18, 2007 Deposition of Cassandra 

Menoken (Menoken Depo.) at 20:12-15, S.A. 177; see also, Love Dec. ¶ 6, SA 

160-161).  The individuals to whom the PRIs were sent were drawn, at least in 

part, from the list of cases submitted by the applicants included in their application 

materials. (Ex. 1, Menoken Depo, at 20:23-21:8, S.A.177-178; see also Declaration 

of Juanita Love, Program Analyst, (Love Dec). ¶ 6, S.A. 160-161).  The 

Case: 09-5184    Document: 1258328    Filed: 07/30/2010    Page: 20



 9

individuals to whom the PRI forms were sent were informed, on the face of the 

form, that the rating factors contained in the form were "examples."  (Ex 17, PRI 

form, S.A. 401).  The form also noted it was “unlikely” that candidates will have the 

same types of experience as those statements.  (Renewed Motion, Declaration of 

Brian O'Leary ("O'Leary Dec.") at ¶ 7, S.A. 158; see also Ex 17, PRI form, S.A. 

401)  Therefore, based on their knowledge of the applicant, the recipients of the 

PRI form were instructed that the full range of the applicant’s experience and 

accomplishments should be considered in the rating process.  (Ex 17, PRI Form at 

1-2, S.A. 401-402) 

  2. Final numerical rating and appeal 

 After completing the ALJ examination, each applicant’s test elements were 

scored by Appellee’s staff to determine that applicant’s final rating, including 

applying veterans’ preference points, as applicable, and the applicant was issued a 

Notice of Results.  (Ex. 2, Ex. 3, S.A. 218-223, 224-241  and Love Dec. ¶ 7, S.A. 

161; see also September 27, 2005 Order at 2, n. 1, S.A. 41 and April 26, 2006 

Order at 2, S.A. 54).   

Applicants who were dissatisfied with their final rating could appeal either  

part or all of their test elements.  (Ex. 3 and Ex. 4, Menoken’s Resp. to 

Admissions, Admission 11, S.A. 224-241, 242-255).  Regardless of whether an 

appeal was filed, the names of applicants who received a final rating were placed 
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on the 1993 ALJ Register, along with their final scores, examination part scores, 

veteran’s preference points, if applicable, and their geographic preferences.  The 

information was maintained as an electronic database.   

3. The geographic preference form was an unrated, administrative  
  tool used to determine where an applicant was willing to work  

as an ALJ. 
 

In addition to the 1993 ALJ Examination, applicants were also required to 

complete a geographic preference form.  This form served as an administrative tool 

to identify the locations where the individuals were willing to accept ALJ 

positions.  The geographic preference form was not rated, but if an applicant 

declined two job offers in a location for which the applicant had previously 

indicated availability, that applicant would be removed from the ALJ Register.  

A251, n. 1.  Applicants could, without penalty, change their geographic preference 

at any time prior to the issuance a certificate of eligibles to agencies that hired 

ALJs. (Love Dec. ¶¶ 9-10, S.A. 161).   

4. OPM and ALJ Hiring agencies have distinct roles and 
responsibilities. 

 
Menoken used the phrase “1993 ALJ selection process” to suggest OPM 

controls both the examination process and the ALJ hiring process.  Appellant's Br.  

at 2-3.  To the contrary, OPM and the ALJ hiring agencies each have distinct roles 

and responsibilities.  When an agency seeks to fill ALJ positions, the agency 

submits a request to OPM.  (Ex. 2, 5 CFR 930.203(e), 930.203a, and 332.401, S.A. 
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218).  OPM certifies one or more certificates of eligibles from the register in 

descending total score order, including veteran’s preference points.  (Id., see also 

Love Dec. ¶ 12, S.A. 161-162).  OPM provides several names per position to be 

filled to account for the "Rule of Three" and declined job offers but only those 

eligibles who have expressed a willingness to work in the agency-identified 

locations are placed on the requested certificates.  (Id.)  Requesting agencies 

independently select ALJs from such certificates and decide whether to use any 

particular certificate.  (Love Dec. ¶ 13, S.A. 162); see also (April 26, 2006 Order at 

2, S.A. 54). 

 C. Appellant’s ALJ Application 

Throughout her brief, Menoken makes reference to the ALJ examination as 

it existed prior to March 1993.  See, e.g., Appellant's Br. at 13-15.  The 1993 ALJ 

Examination is the only ALJ Examination that Menoken has taken.   

Menoken received her first notice of results on March 24, 1994, with a score 

of 82.6.  (Ex. 16, Menoken Applicant File, 1994 Notice of Results, S.S.A. 1).6  

Menoken was dissatisfied with her scores.  Consequently, between 1994 and 1996, 

she appealed her SQS, WD and PI scores on several occasions through the 

informal and formal appeal processes.  (Ex. 8, Liability D&O at 40-43, S.A. 310-

313 and Love Dec. ¶ 17, S.A.162).  Menoken never challenged her PRI rating 
                                                 
6 “S.S.A.” followed by a number refers to the document identified at that number 
in the Appellee’s Sealed Supplemental Appendix. 
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before the Administrative Judge in the EEO administrative process.  (Ex 8, 

Liability D&O, S.A. 270 and Love Dec. ¶ 18, S.A. 162-163).   

With regard to the geographic preference form, from 1993 to 1997, 

Menoken limited her geographic preference locations to the Washington, DC/ 

Baltimore, MD area.  (Love Dec. ¶ 19, S.A. 163).  In 1997, Menoken changed her 

geographic preference on the ALJ register to “all areas.”  (Ex. 9 Relief D&O at 4, 

S.A. 338 and Love Dec. ¶ 19, S.A.163).  Menoken retained the “all areas” 

designation through the termination of the 1993 ALJ Register in October 2007.  

(Love Dec. ¶ 19, S.A. 163). 

D. EEO Procedural History 

Subsequent to the filing of Menoken's EEO complaint, the EEOC conducted 

a hearing on liability only.  On November 9, 2000, after a nine day hearing, the 

EEOC Administrative Judge (AJ) Ira Jaffe entered his Decision and Order and 

specifically rejected Appellant’s claim that the 1993 ALJ Examination had a 

disparate impact on Black or female applicants.  (Renewed Motion, Ex. 8, Liability 

D&O, S.A. 270).  He also rejected Appellant’s claims that OPM had intentionally 

discriminated against her on the basis of race and/or sex.  (Id.). The AJ further 

denied Menoken’s claim that OPM had retaliated against her.  (Id.). 

AJ Jaffe did find, however, that the use of one SQS benchmark on Item 6, 

Organizational Skills, regarding work as a partner in a large (200+ member) law 
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firm [SQS6-5-B], impermissibly created disparate impact on the basis of race, 

“albeit likely a small one.”  (S.A. 320-321).  As evidence for this finding, AJ Jaffe 

relied only on a 1998 report issued by the American Bar Association that in 1991 

and 1996 there were a low number of Black attorneys chosen as partners in large 

law firms.  (Renewed Motion, Ex. 8, Liability D&O, S.A. 320).  Significantly, the 

report did not contain any data or statistical analysis of the applicant pool or the 

population of ALJ actually selected for positions based on the 1993 ALJ 

Examination. 

The “partner in large law firm” benchmark was one of three benchmarks for 

which an applicant could receive the highest score for Organizational Skills of the 

SQS.  (Ex. 4 at 72:10-76:22, S.A. 506-507).  The AJ ordered OPM to cease use of 

that benchmark of the SQS “as presently constituted,” until either it was properly 

validated pursuant to the Uniform Guidelines on Employee Selection Procedures 

or until the disparate impact disappeared.  (Renewed Motion, Ex. 8, Liability 

D&O, S.A. 322-323, 331).   

On July 29, 2001, AJ Jaffe issued a Decision and Order (Relief D&O) on the 

relief phase of the case.  (Ex. 9, June 29, 2001 Decision and Order, S.A. 334).  As 

part of its proof, OPM had provided a detailed analysis from one of its 

psychologist, Bernard Nickels, who determined that even when Menoken was 

given the greatest benefit from removing the discriminatory benchmark 
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(hypothetical “worst case scenario” where she received the highest score for the 

SQS item and everyone else on the certificate received the lowest score), her score 

still remained too low for her to be within reach for consideration for an ALJ 

position.  (Id.)  Menoken did not dispute the accuracy of the data used by Nickels 

in his analysis.  (S.A. 338)  AJ Jaffe determined that “[t]he record clearly and 

convincingly established that, even after taking into account the effects of the 

improper use by [Appellee] of the discriminatory benchmark, the [Appellant] 

would not have been selected for an ALJ vacancy.  The requests for back pay, front 

pay, and priority consideration [were], therefore, denied.”  (S.A. 362). 

In relevant part, the Relief DO again ordered OPM to cease use of the 

partner in law firm benchmark of the SQS until it was properly validated or until 

the disparate impact disappeared.  It also ordered that OPM provide notice to 

applicants and agencies that requested certificates of eligibles.  Specifically, AJ 

Jaffe directed OPM “to post and also to provide notice to those agencies which 

request ALJ certificates of the finding that the 1993 ALJ Examination relied upon 

a discriminatory benchmark for item 6 of the SQS and that the further use of this 

benchmark (either in new grading or as reflected in existing scoring of incumbents 

on the register) is prohibited and has been discontinued.”  (September 27, 2005 

Order at 2-3, S.A. 41-42). 

OPM timely issued a final order on August 8, 2001 stating the agency would 
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fully implement AJ Jaffe’s liability and relief phase decisions.  (Ex. 12 at 7, S.A. 

389); see also (September 27, 2005 Order at 3. S.A. 42).  Menoken appealed to the 

EEOC and alleged that OPM had failed to comply with the AJ’s Orders and 

challenging the AJ’s rulings on her disparate impact and disparate treatment 

claims, on August 23, 2001 and September 6, 2001, respectively.  (Ex. 12, at 7, 

S.A. 389); see also (September 27, 2005 Order at 3, S.A. 42) and (April 26, 2006 

Order at 2, n. 1, S.A. 54).  On May 16, 2003, the EEOC issued a combined 

decision affirming Appellee’s final agency decision and rejecting the compliance 

challenge.  (Ex. 12, at 7, S.A. 389; see also September 27, 2005 Order at 3, S.A. 

42).   

On June 23, 2003, Menoken requested reconsideration from the EEOC.  (Ex. 

13, January 3, 2005 EEOC Reconsideration Decision, S.A. 393); see also 

(September 27, 2005 Order at 3, S.A. 42).  But after she initiated her District Court 

on January 3, 2005, the EEOC dismissed Appellant’s Request for Reconsideration 

and a related compliance appeal based on its determination that it had been 

divested of jurisdiction over her claims.  (Ex. 13, S.A. 393).   
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II. District Court Proceedings. 

 A. Discovery 

 The parties engaged in discovery from February 15, 2007 through July 15, 

2008.  (R. 49 and R.167).  Menoken served OPM with five sets of document 

requests, three sets of interrogatories, and two sets of requests for admissions on 

OPM’s counsel.  Menoken also deposed three of OPM’s employees as Rule 

30(b)(6) witnesses – Juanita Love, Program Analyst; Alan Nelson, former Eastern 

Group Manager; and Brian O’Leary, Manager for the Assessment and Training 

Assistance Services group -- on June 17, 2008 and June 19, 2008, respectively.  

O'Leary and Love were OPM’s designated deponents on the development and 

administration of the 1993 ALJ Examination.  Nelson was OPM’s designated 

deponent on compliance.   

 Menoken filed several challenges to OPM’s responses to her discovery 

requests.  Magistrate Judge Kay granted some, but not all of the relief requested.  

In response to some of Magistrate Judge Kay's rulings, Menoken filed several 

objections with Judge Kennedy.  (See, e.g., R-136 and 152).  Judge Kennedy 

affirmed or let stand7 the discovery rulings issued by Magistrate Judge Kay to 

which Menoken raised objections. 

                                                 
7  As discussed below, in one case, the District Court let stand one of 
Magistrate Kay’s ruling by canceling the related hearing request, even though he 
did not issue a decision directly affirming the Magistrate Judge’s actions.  
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From its initial discovery responses in 2007 and throughout discovery, OPM 

consistently objected to producing any documents prior to May 1993 because 

Menoken did not submit her application for the 1993 ALJ Examination until April 

30, 1993.  (R-186 at 7, n. 8).  In June 2008, Magistrate Judge Kay noted that 

Menoken had not objected to this election when “[OPM] originally responded that 

it would produce documents from that time frame and the Court did not revisit the 

issue.”  (Id.)  Consequently, discovery in the case before the District Court was 

limited to matters related to the 1993 ALJ Examination between March 1993 and 

October 2007.  Menoken failed to object to Magistrate Judge Kay’s ruling to let 

stand as the relevant time period in the case May 2003 through October 2007.  By 

doing so, she has waived any complaint about the temporal scope of OPM’s 

discovery responses.  See Local Civ.R. 72.3(b); Blackmon-Malloy v. U.S. Capitol 

Police Bd., 575 F.3d 699, 707 (D.C. Cir. 2009) (“absent exceptional circumstances, 

this court will not entertain arguments not made in the district court”) (citation 

omitted). 

OPM served Menoken with one set each of interrogatories, document 

requests, and requests for admissions.  OPM also deposed Menoken on March 18, 

2007.  OPM challenged several of Menoken’s responses to its discovery, including 

her responses to OPM’s requests for admissions.  As to the admissions, Magistrate 

Judge Kay denied in part and granted in part OPM’s requests for complete 
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responses.  Magistrate Judge Kay agreed that Menoken’s insertion of 

“qualifications” into some of her responses was separable and therefore those 

responses were deemed to be admitted.  (June 17, 2008 Memorandum Order, S.A. 

90). 

Matters deemed admitted by Menoken per Magistrate Judge Kay’s Order 

include the following facts: (1) OPM does not hire ALJs and that she does not have 

any evidence to show that OPM hires ALJs; (2) AJ Jaffe found that OPM 

established by clear and convincing evidence that ―even after taking into account 

the effects of the improper use by OPM of the discriminatory benchmark, 

Menoken would not have been selected for an ALJ vacancy; (3) that AJ Jaffe’s 

decisions only ordered OPM to cease use of the benchmark on item 6, 

Organizational Skills, of the SQS; (4) AJ Jaffe’s order did not designate the length 

of time that the notice to applicants needed to be posted or the length of time that 

OPM was required to provide the “notice to those agencies which request[ed] ALJ 

certificates.”   ( Ex. 4, Plaintiff’s Responses to Defendant’s Requests for 

Admissions, Admissions 3, 4, 60, 49, 65, and 64, S.A. 242, 250, 251) 

 B. District Court's March 23, 2009 Memorandum Opinion 

 On March 23, 2009, the District Court granted Appellee's Renewed Motion 

for Summary Judgment.  A250.  As to Appellant's claim of non-compliance, the 

District Court noted OPM’s testimonial and documentary evidence detailing its 
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efforts to comply with the EEO AJ's decision.  A253-254.  The District Court 

specifically noted that Appellee's averments of its actions contained in a document 

referred to as the "Whitford Memo," were "without contradiction."  (Id. and Ex 18, 

S.S.A. 31).  The Whitford Memo was an August 24, 2001 memorandum describing 

the steps taken by OPM’s ALJ Office and Office of the General Counsel (OGC) to 

comply with the AJ’s Orders: (1) ceasing use of or reliance upon the partner 

benchmark when scoring completed but unscored ALJ applications; (2) reviewing 

the scores of applicants on the 1993 ALJ Register; and (3) confirming that no 

applicants received five points on the basis of the SQS partner benchmark.”  A253. 

 The District Court addressed Appellant's objection to consideration of the 

Whitford Memo based on her assertion that it was not admissible.  A254.  The 

District Court also noted OPM’s response -- that the Whitford Memo was 

“cumulative of other testimony and evidence” and OPM's Rule 30(b)(6) Designee 

Alan Nelson authenticated the Whitman Memo during Appellant's deposition 

questioning.  (Id.)   

 After considering all of the above, the District Court concluded OPM had 

“provided abundant admissible evidence substantiating its full compliance with the 

[EEO administrative] AJ’s order to cease and correct the discrimination caused by 

the partner benchmark.” A255.  The District Court further concluded that Menoken 

had failed to produce sufficient evidence to create a genuine issue of material fact 
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as to OPM’s compliance or to “provide a compelling legal basis in support of her 

claim.”  (Id.).  The District Court specifically stated Menoken "also has failed to 

provide a compelling legal basis in support of her claims; her arguments essentially 

boil down to the assertion that [Appellee] has not complied with the AJ's order.  

The record evidence plainly shows, however, that OPM has complied."  A255.  

 The District Court further concluded that to the extent Appellant’s second 

and third claims alleged disparate impact, Menoken had “failed to point to specific 

evidence from which a jury could find in her favor.”  A259.  The District Court 

identified the applicable legal standard each party was required to meet as well as 

summarized the arguments of both parties. ( Id.)  With regard to an expert witness, 

the District Court noted Menoken’s assertion that she did not need to produce 

statistical evidence in support of her claims and further argued she was unable to 

do so because OPM destroyed the records.  Id. at 9. Quoting Fed. R. Civ. P 56(c), 

the District Court concluded that in light of Appellee’s motion for summary 

judgment and it’s supporting affidavits and other evidence, Menoken was obliged 

“go beyond the pleadings and . . . designate ‘specific facts showing that there is a 

genuine issue for trial.’”  (Id.).   

 With regard to the evidence upon which Menoken relied to make a prima 

facie case, the District Court noted it consisted only of (1) her request to deem 

Appellee's responses to her Requests for Admissions as admitted because they 
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were served a day late and (2) the 1998 deposition of a former agency employee.  

(Id.).  With regard to the admissions, the District Court considered the facts and 

stated "[Appellee] appears to have finalized its responses on the day they were due 

but postmarked them the following day.  That being the case, the court declines 

[Appellant's] request to deem her request for admission as admitted."  (Id. at n.4).  

With regard to her reliance on the former agency employee, the District Court 

stated "[e]ven if the court considered Pettibone's statement, it is a matter of 

opinion; it is not a statement of fact."  (Id. at n.5).  Consequently, Menoken failed 

to meet the requirement to designate "specific facts showing that there is a genuine 

issue for trial.”  

Lastly, the District Court held that insofar as Appellant’s second and third 

claims alleged disparate treatment, Menoken had failed to “set forth any specific 

arguments with respect to her disparate treatment claims.”  A260.  To ensure 

complete resolution of her claims, the District Court also assessed and rejected 

Appellant’s disparate treatment claim as to the PRI and geographic preference 

form.  A260. 

Prior to reaching this conclusion, the District Court discussed the simplified 

legal framework for disparate treatment claims -- rather than establishing a prima 

facie case, the key question is "has the employee produced sufficient evidence for a 

reasonable jury to find that the employer's asserted non-discriminatory reason was 
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not the actual reason and that the employer intentionally discriminated against the 

employee on the basis of race, color, religion, sex, or national origin?"  (Id.; see 

also Brady v. Office of Sergeant at Arms, 520 F.3d 490, 494 (D.C. Cir. 2008)). 

The District Court described the legitimate, non-discriminatory reason OPM 

gave for its actions with respect to Appellant's claims – “the SQS was necessary to 

evaluate applicants’ experience and accomplishments and that applicants were not 

asked to identify themselves by race or gender.”  A260, n. 6.  In contrast, the 

District Court noted Menoken had done no more than rely on the same arguments 

that she had made in support of her disparate impact claims.  (Id.)  The District 

Court again rejected those arguments and concluded Menoken “has not adduced 

sufficient evidence of discrimination to survive summary judgment.”8  (Id.)  The 

District Court thus granted summary judgment for OPM.   

This appeal followed. 

SUMMARY OF ARGUMENT 

 The District Court correctly entered judgment in favor of OPM on 

Menoken's claims involving the 1993 Administrative Law Judge Examination.  

The District Court correctly held that Menoken failed to establish specific evidence 
                                                 
8  OPM’s Renewed Motion noted Menoken’s disparate treatment claim was 
limited to her claim against the SQS rating process.  The District Court concluded, 
however, that even if Menoken also intended to allege disparate treatment with 
respect to the PRI or the geographic preference form, summary judgment in favor 
of OPM also was appropriate for those claims.  (A260, n. 6). 
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from which a jury could find in her favor on disparate impact claims.  Moreover, 

the District Court correctly held that Menoken failed to establish a specific 

evidence from which a jury to find in her favor on disparate treatment claims.  The 

District Court also correctly held that OPM demonstrated that it had complied with 

the Administrative Judge’s Orders.   

 Further, Menoken fails to establish that the District Court abused its 

discretion in any discovery ruling.  The District Court also did not exceed its 

authority and properly exercised its discretion when it accepted as timely OPM's 

responses to Menoken's requests for admission where the delay was extremely 

brief and Menoken had the responses for more than a year before OPM filed is 

renewed Motion for Summary Judgment.  Doing otherwise would have unfairly 

prejudiced OPM’s ability to defend itself and interfered with the resolution of this 

case on the merits.  Lastly, the miscellaneous topics raised by Menoken are not 

material to this case so cannot defeat summary judgment. 

ARGUMENT 

I. Standards of Review 
 
 A. Summary Judgment 
 
 This Court reviews the entry of summary judgment de novo.  See National 

Mining Ass'n v. Kempthorne, 512 F.3d 702, 707 (D.C. Cir. 2008), see also Fort 

Sumter Tours, Inc. v. Babbitt, 202 F.3d 349, 354 (D.C. Cir. 2000).  This means that 
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this Court reviews for itself the evidence and argumentation which the parties 

presented to the District Court, but it does not mean that the parties are ordinarily 

permitted to present arguments or evidence that were not part of the briefing of the 

motion.  See, e.g., Flynn v. Comm’r, 269 F.3d 1064, 1068-69 (D.C. Cir. 2001) 

(“Generally, an argument not made in the lower tribunal is deemed forfeited and 

will not be entertained absent exceptional circumstances.”). 

 The standards for summary judgment require a moving party to show that 

the pleadings, depositions, and affidavits demonstrate that there is no genuine issue 

of material fact in dispute and the moving party is entitled to judgment as a matter 

of law  Fed. R. Civ. P. 56(c); see Tao v. Freeh, 27 F.3d 635, 638 (D.C. Cir. 1994).  

To be material, the factual assertion must be capable of affecting the substantive 

outcome of the litigation; to be genuine, the issue must be supported by sufficient 

admissible evidence that a reasonable trier-of-fact could find for the nonmoving 

party.  Laningham v. U.S. Navy, 813 F.2d 1236, 1242-43 (D.C. Cir. 1987); 

Anderson Liberty Lobby, Inc., 477 U.S. 242, 248-51 (1986).  While the movant 

bears the initial responsibility of identifying those portions of the record that 

demonstrate the absence of a genuine issue of material fact, the burden shifts to the 

non-movant to "come forward with 'specific facts showing that there is a genuine 

issue for trial.'"  Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 

587 (1986).  As the party opposing summary judgment, Menoken had to present 
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substantial and credible evidence of discrimination to survive OPM's Renewed 

Motion for Summary Judgment.  See Greene v. Dalton, 164 F.3d 671, 675 (D.C. 

Cir. 1999).  That is,  

To survive summary judgment, the nonmoving party must offer more than 
mere allegations, Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 
(1986)], by going "beyond the pleadings and by its own affidavits, or by the 
'depositions, answers to interrogatories, and admissions on file,' designate 
'specific facts showing that there is a genuine issue for trial.'" Celotex Corp. 
v. Catrett, 477 U.S. 317, 324 (1986). 

* * * 
[L]egal conclusions "cloaked" as facts are not sufficient to create a 
genuine issue of material fact.    

 
United States v. BCCI Holdings, 977 F. Supp. 1, 6 (D.D.C. 1997), aff'd 

mem., 159 F.3d 637 (D.C. Cir. 1998); see also Hastie v. Henderson, 121 F. 

Supp. 2d, 72, 77 (D.D.C. 2000) aff'd, No. 00-5423, 2001 WL 793715 (D.C. 

Cir. 2001) ("To defeat a motion for summary judgment, a plaintiff cannot 

create a factual issue of pretext with mere allegations or personal 

speculation, but rather must point to 'genuine issues of material fact in the 

record.'").   

B. Title VII 

In a Title VII claim alleging disparate impact, Appellant has the initial 

burden of establishing a prima facie case of discrimination by demonstrating that a 

facially neutral employment practice has a significantly adverse impact on a 

protected class.  Connecticut v. Teal, 457 U.S. 440, 446-7 (1982); McDonnell 
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Douglas Corp., 411 U.S. at 802.  The employer’s burden as to an employment test 

alleged to be discriminatory  arises only after the employees makes out a prima 

facie case of discrimination, i.e. show that “the tests in questions select applicants 

for hire or promotion in a racial pattern significantly different from that of the pool 

of applicants.”  Albermarle Paper Co. v. Moody, 422 U.S. 405, 425 (1975)).  

Further, Appellant “shall demonstrate that each particular challenged employment 

practice causes a disparate impact,” unless she “can demonstrate . . . that the 

elements of a respondent’s decision-making process are not capable of separation 

for analysis. . . .”  42 U.S.C. § 2000e-2(k)(1)(B)(i).  For this statutory claim, 

“‘demonstrates’ means meets the burden of production and persuasion.”  42 U.S.C. 

§ 2000e(m).  Generally, this showing is made through the submission of statistical 

evidence that compares the relevant populations and the effect of the employment 

practice at issue.  See, e.g., Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 987 

(1988) (“The evidence in these ‘disparate impact’” cases usually focuses on 

statistical disparities . . . .”).   

In a Title VII case alleging disparate treatment, under the burden shifting 

framework of McDonnell Douglas Corp. v. Green, the employer has the burden of 

articulating a legitimate, non-discriminatory reason for its actions, and if it does, 

the employee then is obligated to come forward with evidence that the employer's 

reason is a mere pretext for discrimination, and the question reduces to whether the 
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evidence indicates discrimination.  411 U.S. 792, 804 (1973). This Court's 

treatment of McDonnell Douglas focuses increasingly on the ultimate question of 

discrimination, vel non, rather than the prima facie showing: 

 [I]n considering an employer's motion for summary judgment or judgment 
 as a matter of law in those circumstances, the district court must resolve one 
 central question: Has the employee produced sufficient evidence for a 
 reasonable jury to find that the employer's asserted non-discriminatory 
 reason was not the actual reason and that the employer intentionally 
 discriminated against the employee on the basis of race, color, religion, sex, 
 or national origin? 
 
Brady v. Office of the Sergeant at Arms, 520 F.3d 490, 494 (D.C. Cir. 2008); see 

also Ginger v. District of Columbia, 527 F.3d 1340, 1344 (D.C. Cir. 2008) 

(quoting this passage from Brady); accord Aka v. Washington Hosp. Ctr., 156 F.3d 

1284 (D.C. Cir. 1998) (en banc).  

II. The District Court's Discovery Rulings Are Not An Abuse of Discretion 

 The District Court described the discovery period in the case as “protracted 

– and highly-contested.”  A259.  As noted in the Background, supra, each party 

sought relief from the District Court over a variety of discovery matters.  In each 

discovery dispute, where appropriate, Magistrate Judge Kay considered the 

arguments of both parties and provided all, some, or none of the relief requested.   

The denial of a request for discovery is reviewed for abuse of discretion.  

See Citizens for Responsibility and Ethics in Washington v. Office of 

Administration, 566 F.3d 219, 221, 225 (D.C. Cir. 2009); see also Islamic Am. 
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Relief Agency v. Gonzales, 477 F.3d 728, 737 (D.C. Cir. 2007).  Although 

discovery is often undertaken in employment cases under Title VII, see, e.g., Ikossi 

v. Dep't of Navy, 516 F.3d 1037 (D.C. Cir. 2008); Chappell Johnson v. Powell, 

440 F.3d 484 (D.C. Cir. 2006), the governing rule is that discovery is not automatic 

and that a party requesting discovery must explain "why discovery is necessary," 

see, e.g., Strang v. U.S. Arms Control & Disarmament Agency, 864 F.2d 859, 861 

(D.C. Cir. 1989).  See also Fed. R. Civ. Pro. 56(f) (requiring explanation in form of 

an affidavit).  Menoken has had ample time for discovery in this case and did not 

file a Rule 56(f) affidavit specifying the need for particular discovery she needed to 

oppose summary judgment. 

 Menoken’s most serious accusation of discovery misconduct relates to 

OPM’s motion to quash her second notice of deposition as to the 1993 ALJ 

Examination.  Menoken claims that OPM improperly engaged in ex parte 

communications.  (R. 135; Appellant’s Brief at Rulings Under Review).  The 

District Court granted OPM’s motion when it determined Menoken was attempting 

to inquire into matters the District Court had previously excluded as outside the 

scope of discovery in this case.  (Id.)  In a footnote, she asserts that the ruling was 

the result of an “ex parte communication.”  This is misleading at best.   

 The Rule 30(b)(6) deposition of O’Leary was initially scheduled for Friday, 

November 16, 2007, starting at 9:30 am.  Menoken, however, cancelled the 
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deposition but she failed to inform OPM or its witness of the cancellation in 

advance.  OPM’s representatives and its witness appeared as scheduled.  

(Memorandum Order, January 28, 2008, S.A. 65).  OPM’s counsel informed 

Magistrate Judge Kay of the situation from the scheduled deposition site.  After 

receiving briefs from the parties, Magistrate Judge Kay cautioned Menoken that if 

she "fail[ed] to appear without cancelling it in a timely manner," she risked 

sanctions.  Id.   

OPM’s initial notification that Menoken had failed to appear for a deposition 

she noticed does not constitute an improper ex parte communication.  It simply 

advised the Magistrate Judge of yet another discovery dispute between the parties.  

This Court had recognized that an ex parte communication that did not sway the 

decision maker would not be enough to overturn summary judgment.  Doe v. 

Hampton, 566 F.2d 265, 276 (D.C. Cir. 1977) (“this alleged ex parte 

communication was not an unsolicited, self-serving contact initiated by an 

interested party to add to its factual evidence or to proffer further justification for 

its actions after the record should have been closed.”).  Menoken has no legitimate 

basis for suggesting District Court was improperly influenced in ruling against her 

for failing to cancel a deposition properly. 

 Menoken also listed some of the discovery orders from Magistrate Judge 

Kay in the case, as rulings for review.  Appellant’s Br. at Rulings Under Review.  
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As noted in her brief, Menoken complained about District Court rulings related to 

her discovery on the topics such as:  (1) Rule 30(b)(6) deposition on OPM’s 

compliance activities, including communications with former and present 

employees and with other agencies (R. 99); (2) Rule 30(b)(6) deposition on the 

ALJ examination development and administration from well before 1993 to 

present (R. 106); (3) fact witness deposition on the EEO complaint file of John 

Flannery (R. 104); and (4) deposition on Inspector General documents.  She also 

seeks review of two Orders from Judge Kennedy overturning her objections to 

Magistrate Judge Kay’s discovery rulings as to her efforts to conduct depositions 

on the ALJ Examination and the Inspector General documents.  Appellant’s Br. at 

Rulings Under Review.   

Menoken asserts generally that the District Court’s discovery rulings were 

“overly restrictive,” but she fails to develop the argument meaningfully and the 

Court should deem her failure as a waiver of the laundry list of orders identified in 

her brief.  Appellant’s Br. at 48; Securities & Exchange Comm’n v. Banner Fund 

Int’l, 211 F.3d 602, 613 (D.C. Cir. 2000) (asserted but undeveloped argument is 

usually deemed waived).   

Even if it reaches the issues, however, her contention that the rulings 

identified in her brief should be overturned so as to prevent OPM from 

“benefit[ing] from abusing the discovery process” are without merit.  Appellant's 
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Br. at 48.  With regard to the depositions on compliance and the ALJ examination, 

the District Court permitted the depositions, but placed reasonable limits on the 

scope of these depositions, when Menoken herself declined to do so.  (R. 99 and R. 

106).  Notably, as to the deposition for the ALJ Examination, one of the rulings 

Menoken challenges was when the District Court quashed her efforts to hold a 

deposition on topics the District Court had already excluded.  (R. 153).  Menoken 

was not entitled to ignore District Court rulings with which she disagreed.   

Menoken failed to persuade the District Court, which retains broad 

discretion over discovery matters, that deposition related to Flannery was relevant.  

(R. 104 and R. 145).  Here, Menoken again fails to explain why discovery as to 

another person’s EEO complaint was relevant to her claims or OPM’s defenses.   

For the Inspector General documents, Menoken’s motion was granted but she 

apparently argues that more documents were involved than those noted in the 

order.  Again, Menoken does not explain how documents created in 2007 and 

discussing OPM’s compliance actions were relevant to her claims between 

November 2000 and March 2003.  R. 105. 

Menoken does not explain how the District Court's discovery rulings were 

an abuse of its discretion.  She only speaks only of disliking the outcome of those 

decisions and OPM.  Appellant's Br. at 48.  That is insufficient on its face.  

Accordingly, the District Court's discovery rulings should be affirmed.   
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III. The District Court Properly Entered Summary Judgment in Favor of 
 OPM On Appellant’s Claims. 
 

A.  Menoken Failed to Establish A Prima Facie Case for Disparate 
Impact. 

 
 Using the standards noted above, the District Court explained, in a disparate 

impact case -- “[t]o establish a prima facie case, [Appellee] must show that the 

challenged components of the ALJ examination – SQS, PRI, and geographic 

preference form – although facially neutral, have a significantly adverse impact on 

Black and/or female applicants.”  A256-257, citing Connecticut v. Teal, 457 U.S. 

440, 446-47 (1982).  The District Court also noted statistical evidence is the 

method by which plaintiffs typically establish the prima facie burden.  (Id. citing 

Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 987 (1988)).   

 After establishing the appropriate standard and discussing the record 

evidence and arguments of the parties, the District Court found that Menoken had 

provided no testimony, expert reports, or statistical analyses to demonstrate 

disparate impact by the SQS, PRI or the geographic preference form.  A257.9  

Consequently, the District Court concluded “Menoken fail[ed] to point to specific 

evidence form which a jury could find in her favor.”  A259.   

                                                 
9  Because Menoken failed to establish a prima facie case of disparate impact, 
the burden of proof did not shift to OPM to demonstrate the challenged 
employment practices did not cause a disparate impact or that the practices are job-
related and justified by business necessity.  See Griggs v. Duke Power Co., 401 
U.S. 424, 431 (1971).  
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 For her race claim, Menoken’s argument appears to be that OPM’s 

purported reliance on job titles when scoring the SQS had a disparate impact 

because African-American attorneys tended to work for the Federal government 

and such positions did not tend to receive higher ratings.  Appellant’s Br. at 10-11.  

She further states there is evidence that OPM relied on job titles in the findings 

made by Administrative Judge Jaffe as well as from statements from Sherry 

Turpenoff, a former OPM employee.  Appellant's Br. at 36-37.  Menoken also 

argues that her declaration submitted in opposition to OPM’s Renewed Motion 

provides “statistical evidence” in her requests for admissions.  Appellant’s Br. at 

37.   

As to her gender claim, Menoken argues the geographic preference form has 

a disparate impact on women, because the “rule” that applicants who twice 

declined a position in a location they had previously designated was punitive.  

Appellant's Br.  at 18.  She further argued that this was a strong disincentive or 

“barrier” to applicants with strong family responsibilities, typically females.  (Id. at 

19.)10 Menoken argues that the 1988 deposition testimony of a former OPM 

employee, Craig Pettibone, regarding the impact of the two declination rule for job 
                                                 
10  In her brief, Menoken appears to have abandoned a disparate treatment 
claim based on gender.  In a footnote, she argues Administrative Judge Jaffe 
improperly applied a disparate treatment standard to her gender claim rather than a 
disparate impact analysis.  Appellant's Br. at 39 n.34.  To be thorough and avoid 
any misunderstanding, however, OPM will continue to address her gender claim 
under both legal theories.   
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offers was proof the “barrier” to equal opportunity presented by the geographic 

preference form.  Appellant’s Brief at 39. 

 The record evidence below clearly demonstrates that Menoken fails to 

establish a prima facie case because her purported “proof” is no more than 

conclusory and unsupported assertions and third party opinions, not facts.  

Specifically, with regard to job titles, Menoken has failed to raise any material 

issue sufficient to defeat summary judgment.  Menoken admitted, in response to 

OPM’s discovery requests, that she did not have any witness testimony that it was 

OPM’s policy to score applicants’ by job title and conceded that OPM has denied 

such a policy.  (Ex. 1, Deposition of Cassandra Menoken (Menoken Depo.) at 

35:4-22, S.A. 181).  Moreover, the record evidence includes the list of ALJ 

applicants who received a “5” for SQS 6, including several “federal attorneys.”  

(Ex. 18, S.S.A. 31).  While the race of these individuals is not included in the 

record, this information demonstrates that other Federal attorneys, Menoken’s 

profession, received the highest score for this item, without experience as a partner 

in a large law firm. (Id.) 

 With regard to the findings made by the Administrative Judge in the 

underlying EEO case, this is a de novo proceeding and the District Court should 

not be bound by those rulings.  In Timmons v. White, 314 F.3d 1229, 1233 (10th 

Cir. 2003) the 10th Circuit considered this question.  The court held that “[i]n 
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accordance with the plain meaning of the term ‘trial de novo,’ we hold that a 

plaintiff who has brought a civil action under 2000e-16(c) is not entitled to limit 

the court’s review to the issue remedy.  A corollary to this conclusion is that when 

a civil action under that section is brought, a federal employer is not bound by as 

prior adverse finding by the EEOC.”  Timmons, 314 F.3d at 1234; cf. Doe v. 

United States, 821 F.2d 694, 697-98 (D.C. Cir. 1987) (same conclusion regarding 

meaning of “de novo” in a Privacy Act, 5 U.S.C. § 552a(e)(5), case).  

Consequently, Menoken is required to prove her own case as to job titles and she 

has failed to do so. 

 On the issue of statistical evidence of racial disparity, Menoken cites her 

own declaration as "proof" of the accuracy of her requests for admissions as well 

as data regarding comments and data about the ALJ Examination as it existed 

before the register for 1993 ALJ Examination existed.  Menoken has not retained 

or even identified an expert in this case.11  Menoken appears to be arguing that raw 

data from OPM’s Central Data Personnel File (CPDF) could establish disparate 

impact.  See, e.g., A297-298.  Such data, without analysis and validation from a 

recognized expert in the field of statistics or disparate impact analysis, however, is 

meaningless.  Menoken has no such expert Appellant's Brief at 38 and A164 at ¶¶ 

                                                 
11  Instead, she lists testimony from a witness retained by OPM in the 
underlying administrative case, but AJ Jaffe discounted that witness’s testimony 
because of an error in the analysis.  That error has not been resolved. 
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5-6.  It also fails as insufficient.  Notably, Menoken fails to cite any specific 

underlying evidence in the record to permit the Court to confirm her self-serving 

assertions that each admission was accurately drawn from specific testimony or 

documents.  In fact, OPM's responses to the admissions quoted in the Menoken 

Brief raised numerous objections as to the vagueness and lack of specificity of 

each request.  A453-A455. 

As to the testimony of Pettibone, the District Court noted Pettibone’s 

statement from 1988 was not worthy of consideration and even if considered, his 

statement was opinion, not fact.  A258, n. 5.  Menoken also admitted that what she 

characterized as “punishment” in the geographic preference form – two 

declinations resulted in removal from ALJ Register -- applied to men as well as 

women.12  (Ex. 1 at 71:2-4, S.A. 198).  Moreover, Menoken changed her 

geographic preference from  two locations to all locations in 1997.  (Ex., Menoken 

Applicant File, 1997 Geographic Preference form, S.S.A. 1).  She retained the “all 

over” designation until the 1993 ALJ Register closed ten years later.  (Love Dec. ¶ 

19, S.A. 163).  Thus, Menoken’s own actions, undermine her claim.   
                                                 
12  Menoken's argument that a jury could find in her favor on the geographic 
preference form also is no more than a conclusory opinion, not evidence of a 
material dispute, and insufficient to deny summary judgment.  Montgomery v. 
Chao, 546 F.3d 703, 708 (D.C. Cir. 2008) (holding that “[t]he possibility that a 
jury might speculate in the plaintiff's favor ... is simply insufficient to defeat 
summary judgment”); Holcomb v. Powell, 433 F.3d 889, 902 (D.C. Cir. 2006) 
(same). 
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As to the testimony of Turpenoff , the same determination should be applied.  

Turpenoff was equivocal, at best as to her observations.  A311.  Notably, the rating 

guide only had five items, not six items as well as other information other than job 

titles.  A313-A317.  The SQS used in the 1993 ALJ Examination had six items.  

(Love Dec. ¶ 5, S.A. 160)  It was the sixth item, Organizational Skills, where the 

"partner in a large law firm" benchmark appeared.13   

 As to the PRI, there is no evidence of disparity.  Again, Menoken does not 

have any credible, expert statistical analysis to support her position.  Notably, AJ 

Jaffe only precluded use of the partner in law firm example “as constituted” in the 

SQS.  (Ex. 8, Liability D&O, S.A. 322).  The PRI is in very different position that 

the SQS.  The reference to partner in law firm on the PRI is one of two examples at 

the second highest level on the rating scale.  (Ex. 17, S.A. 401).  The District 

Court, one of OPM’s Rule 30(b)(6) designees, O’Leary, and Menoken herself 

noted the forms served a different purpose – the PRI forms were sent to and 

completed by “applicant-designated references;” not OPM staff.  A258, n.4; see 

also Declaration of Brian O’Leary, ¶ 3, S.A. 157 and Ex.1, Menoken Depo at 

20:12-15, S.A. 177.  Furthermore, Menoken's own scores undercut her own claim 

of disparity based on race or gender.  Specifically, Menoken received scores 

                                                 
13  Menoken herself noted that rating scale for purported job titles sheet gave a 
maximum score of “6” while the maximum score on the 1993 ALJ Examination 
SQS was “5.”  Appellant's Br. at 11.   
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mostly of 6 or 5 -- the highest and second highest possible scores -- even though 

she was not a partner in a large law firm and is female.  Thus, not only does 

Menoken lack any expert evidence of disparity, Menoken herself is the best 

evidence of the absence of disparity in the PRI. 

Menoken lacked even a conclusory, unsubstantiated showing of disparity.  

Thus, the District Court correctly held that, Menoken's second and third causes of 

action, as they related to her claims of disparate impact, should be rejected. 

B. Menoken Failed to Produce Sufficient Evidence of Disparate 
Treatment. 

 
For disparate treatment claims, in Reeves v. Sanderson Plumbing Products, 

Inc., 530 U.S. 133, 148 (2000), the Supreme Court recognized occasions where 

summary judgment would be appropriate: 

Certainly there will be instances where, although the plaintiff has 
established a prima facie case and set forth sufficient evidence to 
reject the defendant’s explanation, no rational factfinder could 
conclude that the action was discriminatory.  For instance, an 
employer would be entitled to judgment as a matter of law if the 
record conclusively revealed some other, nondiscriminatory reason 
for the employer’s decision, or if the plaintiff created only a weak 
issue of fact as to whether the employer’s reason was untrue and 
there was abundant and uncontroverted independent evidence that 
no discrimination had occurred. 
 
The District Court applied the simplified application of the McDonnell 

Douglas standard.  A260.  Next, the District Court stated OPM offered legitimate 

non-discriminatory explanations for its actions in rating the SQS – it was necessary 
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to assess applicants’ experience and accomplishments and OPM had not collected 

race and gender data from the ALJ applicants.  A260.  Conversely, the District 

Court noted “Menoken does not set forth specific arguments with respect to her 

disparate treatment claims.  Rather, she relies on the same arguments that she 

raised and the court rejected” earlier in its Memorandum Opinion.  (Id.) 

Menoken argues that the District Court improperly failed to acknowledge 

the “facts” she raised but she fails to articulate the specific points that would 

evidence disparate treatment.  Appellant's Br.  at 35.  Menoken also argues the 

District Court did not consider her arguments of disparate treatment as they related 

to former OPM employee John Flannery.14  She also argued she was being held to 

an improper “law or policy” standard as defined in Bloomgarden v. Coyer, 479 

F.2d 201 (D.C. Cir. 1973), because she was being forced to “prove her claims on 

paper before being permitted to proof them at trial.  Appellant's Br. at 35.   

The record below clearly demonstrates Menoken failed to adduce sufficient 

evidence to stave off summary judgment.  With regard to Menoken’s specific SQS, 

the undisputed evidence showed that Menoken’s initial score and appeal scores 

                                                 
14  Menoken claims she has a viable challenge to the discovery ruling that 
Flannery's own EEO case was irrelevant to this matter because her objection was 
never decided.  Appellant's Br. at 35. see also R. 110 and R. 111.  The District 
Court issued a Minute Order on August 14, 2008 dismissing the related hearing 
request.  August 14, 2010 Minute Order.  Moreover, Menoken did not identify this 
issue as a ruling she was disputing before the Court.  Appellant's Brief at 
unnumbered age 2.  Therefore, she has waived this argument. 

Case: 09-5184    Document: 1258328    Filed: 07/30/2010    Page: 51



 40

varied only by one point, even though the appeal reviewers were different from the 

initial raters.  (Ex. 16, (Menoken Applicant File), S.S.A. 2) (explaining the basis 

for her SQS rating).  It also is undisputed that even absent the benchmark found to 

be discriminatory, Menoken’s ALJ scores were too low for her to have been 

selected as an ALJ.  (Ex. 4, Menoken Responses to Admissions No. 60, , S.A. 

250). 

Menoken argued below that her disparate treatment claim was based on how 

John Flannery, the former Director of OPM’s OALJ, conducted himself while in 

OALJ.  (Ex. 1, Menoken Depo. at 90:10-18 S.A. 206).  Menoken admitted, 

however, that she does not have any direct proof that Flannery “tried to undermine 

the chances of African Americans.”  (Id. at 90:16-18).  As to her own disparate 

treatment claim, however, Menoken asserted that Flannery knew her race because 

he was on her Panel Interview.  Ex. 1, Menoken Depo. at 91:1-13, S.A. 207).  In 

fact, Mr. Flannery was the reviewer for Menoken’s initial SQS score of 23 in the 

summer of 1993.  (Ex. 16, Menoken Applicant File, S.S.A. 2).  Mr. Flannery 

assigned this SQS score well before he met Menoken during her Panel Interview 

on March 14, 1994. ( Id.)  Moreover, Mr. Flannery permitted Menoken to retake 

the WD on July 6, 1994, less than six months after her initial WD.  The 

recompetition policy in existence at that time required a one-year waiting period.  

(Ex. 4, Menoken’s Resp. to Admissions, S.A. 242).  Flannery’s making an 
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exception to that policy for Menoken’s benefit after he was aware of her race 

prevents any reasonable inference that he intended to discriminate against her 

because of her race.  Cf. Taylor v. Virginia Union Univ., 193 F. 3d 219 (4th Cir. 

1999), Cert. denied, 528 U.S. 1189 (2000) (same actor principle).  See Waterhouse 

v. District of Columbia, 124 F. Supp. 2d 1, 12 (2000), aff’d, 298 F.3d 989 (D.C. 

Cir. 2002) (“the Court finds persuasive the fact that the same group of management 

officials who fired plaintiff also hired her only a short time before, thereby raising 

a presumption or inference of non-discrimination.” (citing cases).  See also 

Buhrmaster v. Overnite Transp. Co., 61 F.3d 461, 464 (6th Cir. 1995), cert. denied, 

516 U.S. 1078 (1996) (“An individual who is willing to hire and promote a person 

of a certain class is unlikely to fire them simply because they are a member of that 

class.  This general principle applies regardless of whether the class is age, race, 

sex, or some other protected classification. ”) 

Menoken’s reliance on Bloomgarden v. Coyer, 479 F.2d 201, 207 (D.C. Cir. 

1973), improperly attempts to evade her burden.  Appellant's Brief at 35.  Contrary 

to Menoken’s assertion, Bloomgarden does not support the view that OPM, rather 

than she, has the burden of proof in her disparate impact claim.  Bloomgarden 

“was mindful” of viewing “the inferences to be drawn in the light most favorable 

to the party opposing the motion.”  479 F.2d at 208.  The Court also stated, without 

ambiguity, “we also recognize that in order to raise a material issue of fact 
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precluding the grant of a properly supported motion for summary judgment, more 

is necessary that mere assertions in the pleadings.  (Id.) (emphasis added).  Just as 

the Court in Bloomgarden concluded the plaintiff “offered nothing substantial to 

bar their request for summary judgment,” a similar outcome is warranted in the 

current case.  Menoken offer nothing substantial to precluded summary judgment.  

Thus, the District Court correctly held Appellant’s second and third causes 

of action, as they related to her claim(s) of disparate treatment, should be rejected. 

C. Abundant Evidence Demonstrates OPM’s  
Compliance with the Administrative Orders. 

 
The District Court concluded that OPM had “provided abundant admissible 

evidence substantiating its full compliance with the AJ’s order to cease and correct 

the discrimination caused by the partner benchmark.”  A255.  At the summary 

judgment stage, all that is required is that the evidence considered be capable of 

being converted into an admissible form if it is not already admissible.  See 

Gleklen v. Democratic Cong. Campaign Comm., Inc., 199 F.3d 1365, 1369 (D.C. 

Cir.  2000). 

Specifically, OPM provided documentary evidence that  

(1) identified the eligibles on the ALJ register who received “5” on the 

partner in a large law firm benchmark.  (Ex. 18, Memorandum to Whitford plus 

dated copies of Notices (Whitford Memo), Attachment, S.S.A. 31);  
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(2) showed none of those eligibles received their rating of “5” because they 

had worked as a partner in a large law firm (Id.; (Ex. 22, Fourth Supplemental 

Response to Defendant’s Amended Response to Plaintiff’s 1st Request for 

Production of Documents, , S.A. 427; see also Ex. 23, Deposition of F. Alan 

Nelson (Nelson Depo). at 19:18-20:6, S.A. 433)15;  

 (3) showed that OPM had ceased use of the partner benchmark in the SQS 

since early 2001 (before the AJ’s relief decision) by striking the reference from the 

SQS scoring documents, and ensuring that no one on the register received a “6” 

based on that benchmark (Nelson Dec, ¶¶ 10-11.; S.A. 156,  (Ex. 23, Nelson Depo. 

at 27:20-32:16, 66:4-67:8;  S.A. 434-435, 439; and Exhibit 4 at 72:10-76:22, S.A. 

506-507;  Ex.20, List of SQS Part 6 Scores, S.S.A. 41); and  

(4) showed the required notices were created, posted for applicants (for 

approximately three years) and provided to the agency that requested a certificate 

before the examination was closed in 2003.  (Ex. 18, Whitford Memo, S.S.A. 31)  

(5)  (Ex. 21, Agency Supplemental Response to Complainant’s Appeal 

Regarding Noncompliance and Motion for Order Clarifying Necessary Remedial 

                                                 
15  For each of these eligibles, Appellee produced during discovery copies of 
their SQS responses and SQS score sheets.  (Ex. 22, Fourth Supplemental 
Response to Defendant’s Amended Response to Plaintiff’s 1st Request for 
Production of Documents. S.A. 427; see also (Nelson Depo. at 19:18-20:6, S.A. 
433).  In this discovery response, Appellee informed Appellant that it was unable 
to locate the SQS materials for two of the applicants who received “5.”  Those 
materials were located later and produced to Appellant. 
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Order, S.A. 420).  OPM produced this documentary evidence to Menoken during 

discovery through copies of the specific materials noted above.    

Moreover, EEOC found that OPM had complied with the EEOC AJ’s orders 

in May 2003.  (Ex. 12, May 2003 EEOC Appeal Decision, S.A. 383). 

In her brief, Menoken argues that there cannot be a finding of compliance by 

OPM because of issues of admissibility of one document and issues of credibility 

as to two witnesses.  Appellant’s Br. at 28-29.  With regard to the Whitford Memo, 

Menoken argues the document itself is not admissible, so its contents could not be 

relied upon by the District Court.  Id. at 28.  As to the witnesses, Menoken cites to 

makes from the administrative record to argue that Nelson and Love are not 

credible witnesses.  Id at. 29.   

 Based on the record below, Menoken’s assertions of admissibility or 

credibility problems are no more than wishful thinking.  As noted by the District 

Court, the Whitford Memo was a summary of separate pieces of evidence that 

were determined by the District Court to be admissible, and therefore, was a proper 

basis for summary judgment.  A254-A255.  As a matter of law, the District Court 

was free to consider evidence that would be admissible in any form.  Fed. R. Civ. 

P. 56(e).   

 This Court has the same discretion.  The Whitford Memo identified specific 

documents demonstrating OPM’s compliance steps.  Each action also was verified 

Case: 09-5184    Document: 1258328    Filed: 07/30/2010    Page: 56



 45

with the underlying documentation.  Moreover the authenticity of the Whitmore 

Memo was established by Menoken in her questions of OPM Designee Nelson in 

her Rule 30(b)(6) “compliance” deposition.  (Ex. 23, Nelson Depo. at 3, S.A. 432 

and Reply to Opposition to Renewed Motion for Summary Judgment, Ex. 3, 

Agency Response to EEOC Appeal.  S.A. 485).  Thus, even if the Whitford Memo 

itself were deemed hearsay, the underlying records, such as details about the 

applicants who received a “5” on SQS Item 6 and the notices that were attached to 

the memo as well as the testimonial evidence of Nelson established OPM’s 

compliance.  (Id.).16  

On the Notices ordered by AJ Jaffe, there also is no dispute that his orders 

did not designate the length of time that the notice to applicants needed to be 

posted or the length of time that OPM was required to provide the “notice to those 

agencies which request[ed] ALJ certificates.”  (Ex. 4, Menoken’s Resp. to 

Admissions, Nos. 65 and 64, S.A. 250-251).   

 Menoken also misquotes AJ Jaffe’s orders on the "partner in law firm" 

benchmark of the SQS to suggest that a full re-rating of the entire register was 

                                                 
16  Menoken implies that the Whitford Memo is inherently suspect because it 
was dated the same day as when she filed a compliance appeal.  Appellant’s Br. at 
28, n.25.  This coincidence does not raise a genuine issue.  As is clear from the 
memo, the actions reflected in the Whitford Memo occurred over the course of 
several weeks.  (Ex. 18, Whitford Memo, S.S.A. 31).  
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required.  Compare Appellant's Brief at 26 with Ex. 9, Relief D&O, S.A. 334. 17  

There was no such requirement in the orders.  

 Appellant's attacks against Appellee's witnesses also fail to raise a genuine 

issue of material fact sufficient to defeat summary judgment.  As to Nelson, 

Menoken cites what she purports to be conflicting statements between OPM’s 

agency representative and Mr. Nelson.  Appellant's Brief at 32.  The full text of. 

Nelson's statement is: 

 Because the 1993 ALJ register is a database, when OPM has had to produce 
 a copy of it in litigation, that data is most commonly produced in 
 alphabetical order by the last name of the candidates.  If requested, the data 
 can be produced in score order or veterans’ preference order or based on 
 other factors in the database.   
 
(Ex. 7, S.A. 597) (emphasis added).18  Menoken’s purported distinction is at best, 

immaterial, and at worst, inaccurate.  Further, during his Rule 30(b)(6) deposition, 

Nelson made it quite clear he was the person primarily responsible for the ratings 

during the relevant time and that the benchmark in question was stricken from the 

materials.  (Second Excerpt, Nelson Depo at 48:3; 93:13-94; 94:18; 104:3, 197:15-

                                                 
17  In relevant part, the administrative order on liability states:   
 OPM is directed to cease use of that benchmark [partner in a large (200 
member) law firm] until its use has been properly validated pursuant to UGES or 
until the disparate impact disappears. 
18  In a footnote Menoken suggested that OPM inappropriately withheld release 
of the ALJ register.  OPM produced copies of the ALJ Register to Appellant in the 
District Court discovery after the filing of a Protective Order.  (R-151). 
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198:2-12;16-213, S.A. 540, 543, 544, 548, 551, 552).  This testimony corroborates 

his later clarification. 

 As to Love, Menoken again mischaracterizes the testimony.  In her brief, 

Menoken asserts Love expressed concern in 1999 about signing a specific 

interrogatory regarding how the ALJ examination was administered.  Appellant's 

Brief at 30.  In fact, Ms. Love's testimony was "[m]y concerns were signing 

interrogatories in general with regard to the examination."  A349.  Ms. Love also 

stated, notwithstanding Appellant's questions about another former employee, Ms. 

Love did not believe the ALJ examination was being administered improperly.  

A348 at 187:14-18.  Similarly, to the extent Menoken is suggesting that Love was 

coerced to participate in this litigation by OPM’s attorneys, there is no basis in the 

record for that assertion.  Appellant’s Br. at 30.  Menoken cannot create an issue of 

credibility through mischaracterization.19 

Finally, Menoken’s assertion that the presence of the PRI example related to 

the partner in law firm establishes that OPM has not complied with AJ Jaffe’s 

                                                 
19  As part of her argument and among her exhibits, Menoken has included a 
deposition that she was allowed to take of the agency counsel, Julie Ferguson 
Queen, in Appellant’s case against SSA.  OPM was not a party to the case but SSA 
was alleged to have conspired with OPM.  In any event, Ms. Queen’s testimony 
immaterial because it deals with issues relating to Appellant’s claim for benefits 
from SSA.  Because Appellant’s general argument that OPM’s employees are 
untrustworthy is based almost entirely on Appellant's mischaracterization and 
distortion of Ms. Queen's testimony, the Court should disregard it as the District 
Court did.   
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orders is baseless.  Appellant’s Br. at 33, n.28.  The PRI’s reference to partner in a 

large law firm is distinguishable from the example in the SQS.  There is no dispute 

that OPM was ordered only to cease use of the benchmark on item 6, 

Organizational Skills, of the SQS.  (Ex. 4, Menoken’s Resp. to Admission, No. 49, 

S.A. 248).  There is no dispute that the EEOC AJ Jaffe did not order OPM to cease 

using the benchmark in the PRI.  (Ex. 1, Menoken Depo. at 96:20-22, S.A. 210).  

As discussed above, Menoken’s own PRI scores repeated were at or above the 

level where the “partner in law firm” example appeared in the PRI.  

 Menoken has again failed to identify any material obligation from the AJ 

Jaffe, as opposed to her own desires, with which OPM has failed to comply.  Thus, 

she cannot defeat summary judgment on this claim. 

 D. Menoken Failed to Comply With Local Rule 7(h) 
 
 Local Rule 7(h) requires that an opposition to a motion for summary 

judgment “shall be accompanied by a separate concise statement of genuine issues 

setting forth all material facts as to which it is contended there exists a genuine 

issue necessary to be litigated, which shall include references to the parts of the 

record relied on to support the statement.”  When a non-moving party fails to 
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comply with Local Rule 7(h), the District Court may assume that the facts 

identified by the moving party are admitted.  See Local Civ. Rule 7(h). 20   

 The District Court repeatedly concluded Menoken failed to identify specific 

evidence that demonstrate the existence of a genuine of material fact for which a 

jury could find in her favor.  A259-260.  Such a finding is consistent with the fact 

that Menoken only submitted a statement that is not consistent with Local Rule 

7(h) so it cannot establish any genuine issues of material facts in dispute. 

 Although Menoken directs the Court to a document titled “Plaintiff’s 

Response to Defendant’s Statement of Material Facts to Which There is No 

Genuine Dispute” (“Pl. Resp. DSOF”), that document fails to comply with the 

Local Rule.  A184-A219.  Menoken also identifies her "declaration" that purports 

to identify facts that preclude summary judgment.  A163-A183.  Appellant's Br. at 

37.  She provides no argument demonstrating the sufficiency of these statement 

under the local rule.   

 As is clear from the record below, Menoken did not file a statement of 

genuine issues of material facts in her opposition to OPM Renewed Motion, in 
                                                 
20  The Local Rule 7(h) procedure is designed to “isolate[]the facts that the 
parties assert are material, distinguish[] disputed from undisputed facts, and 
identif[y] the pertinent parts of the record.”  Hunter v. Rice, 480 F.Supp.2d 125, 
130 (D.D.C. 2007).  It “places the burden on the parties and their counsel, who are 
most familiar with the litigation and the record, to crystallize for the district court 
the material facts and relevant portions of the record.”  Canning v. Dep’t of 
Defense, 499 F.Supp.2d 14, 16 (D.D.C. 2007) (internal citation and quotation 
omitted) (parenthetical quotation).   
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violation of Local Rule 7(h).  Specifically, Menoken's response to OPM’s 

statement of undisputed facts fails to identify appropriate supporting evidence and 

to distinguish disputed facts from the undisputed facts.21  Instead, Menoken has 

merely mischaracterized OPM’s statement of undisputed facts because she omitted 

all of corroborating evidence that OPM included with its statement of facts. 22  

Compare, generally, OPM’s statement of facts (Ex 1, OPM's Statement of Material 

Facts To Which There is No Genuine Dispute, S.A.140) with Menoken's response 

to OPM’s statements.  A184-A219.  Lastly, Menoken's response ignores discovery 

rulings made against her in the District Court, including certain of her responses to 

OPM's requests for admission that were deemed admitted.  (R. 185).   

 Menoken’s declaration also is deficient because it does not more than 

“attest” to other vague and undefined information.  For example, Menoken 

declares her requests for admissions were drawn from the record in this case.  
                                                 
21  Menoken did identify those facts that are not in dispute --  most of OPM’s 
statements of material facts.  (Id. at ¶¶ 1-2, 4,6-10, 13, 15-29, 31, 33-36, 38-43, 46-
48, 58, and 62). 
22  In at least one instance, OPM’s statement of fact No. 22, Menoken only 
included the first of the two statements.  Specifically, OPM’s full assertion was:  
 

OPM does not hire ALJs for itself or other agencies.  Love Dec. ¶ 2.  Per the 
June 17, 2008 Order [Dkt # 185] of Magistrate Kay, Plaintiff admitted that 
Defendant does not hire ALJs and the she does not have any evidence to 
show that Defendant hires ALJs.  Ex. 4, Plaintiff’s Response to Requests for 
Admissions (Admissions) No. 3 and 4; see also April 26, 2006 Order at 2.”  

 
Plaintiff’s Response to Defendant’s Statement of Facts No. 22 omitted the second 
sentence as well as the citations.  
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Appellant’s Br. at 37-37.  Review of Menoken’s admissions, however, makes it 

clear there is no supporting citation or other indicator of the source of the 

purported admission.  See Appellant’s Br. at 38.  

 Menoken failed to adequately controvert OPM's statement of material facts.  

Therefore the District Court correctly determined Menoken failed to identify any 

issue sufficient to defeat summary judgment. 

IV. The District Court Acted Comfortably Within Its Discretion By 
 Declining to Deem As Admitted OPM's Responses to Menoken's 
 Requests for Admissions. 
 
 As noted above, Menoken served OPM with 63 requests for admissions.  

Menoken argues that due to an overnight delay in postmark on the admissions, the 

District Court should have deemed them admitted to the obvious detriment of 

resolving this case on the merits and absent any unfair prejudice to Menoken 

imposed by the very brief delay.  Appellant’s Br. at 48.  This is a matter of broad 

discretion for the District Court because it relates to case management.  See 

Yesudian ex rel. U.S. v. Howard Univ., 270 F.3d 969, 971 (D.C. Cir. 2001) 

(acknowledging “the general preference for resolving cases on the merits” and 

affirming District Court’s consideration of material filed one week beyond the 

applicable deadline).  See also Fed. R. Civ. P. 36(a)(3) (allowing district courts to 

order more than 30 days for parties responses to requests for admission). 
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The District Court considered the circumstances surrounding OPM’s 

responses to Menoken’s first set of requests for admissions.  A258.  The District 

Court noted that, based on the record of events, OPM’s responses were “finalized 

on the day they were due” but were postmarked the following day.  (Id. at n.4).   

The District Court concluded, “[t]hat being the case, the court declines 

Menoken’s request for admissions as admitted.”  (Id.).  As noted in a leading 

treatise, the District Court had “the power to allow additional time for a response to 

a request for admissions even after the time fixed by the rule has expired,” and can, 

“in [its] discretion, permit what would otherwise be an untimely answer.” 8A 

Charles Alan Wright, Arthur R. Miller & Richard L. Marcus, Federal Practice and 

Procedures § 2257 at 541 (2d ed. 1994).  The treatise further noted that the courts 

generally apply the “excusable neglect” standard used for withdrawal of 

admissions.  Id. § 2257, at 543; see also Yesudian ex rel. U.S., 270 F.3d at 971.  

The delay of only a few hours past the deadline due to counsel’s absence from the 

office where the party had completed the responses to the requests for admission in 

a timely manner satisfies the “excusable neglect” standard.   

The Supreme Court has designated four factors for determining when a late 

filing may constitute “excusable neglect.” Pioneer Inv. Servs. Co. v. Brunswick 

Assocs. Ltd. P'ship, 507 U.S. 380, 395 (1993). These factors include: “(1) the 

danger of prejudice to the [opposing party], (2) the length of delay and its potential 
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impact on judicial proceedings, (3) the reason for the delay, including whether it 

was within the reasonable control of the movant, and (4) whether the movant acted 

in good faith.” Id.  The determination of whether a party's neglect is excusable “is 

at bottom an equitable one, taking account of all relevant circumstances 

surrounding the party's omission.”  Id.  Here, these factors favor OPM, which 

should not be punished for a brief delay by its counsel.  Cf.  Fed. R. Civ. P. 1. 

Menoken asserted in her appellate brief that because of the “mandatory and 

self-executing language” of Fed. R. Civ. P. 36, the District Court exceeded its 

authority when it declined to treat the late responses as admitted.  Appellant's Br.  

at 40-41.  Menoken further argues that because OPM did not seek leave from her 

or the court to extend the due, she reasonably relied upon the admissions in her 

opposition to OPM’s Renewed Motion.  Id.  Finally, Menoken argues that because 

OPM was not required to seek leave of the District Court to withdraw the 

admissions, she was not given an opportunity to be heard as to whether she would 

be unduly prejudiced by such a withdrawal.   

Menoken further claimed substantively, that one of the admissions, if 

deemed admitted (OPM had objected to and denied the admission), concluded 

there was a statistical disparity in the appointment of African American ALJs.  

A258.  That admission stated: ADMIT that the rate at which African Americans 
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were appointed during the [relevant] period . . . was statistically significant at the 

.05 level of significance.” (Id.)   

 Based on the record below and the relevant caselaw, Menoken is not entitled 

to prevail on the merits by elevating form over substance.  OPM demonstrated that 

it had timely completed the responses, but that an unexpected glitch resulted in the 

materials being postmarked the next day.  (Id.); see also (Ex. 2, Declaration of 

AUSA Beverly Russell, ¶¶ 2-3, S.A. 483) (noting she was covering for the 

assigned AUSA who was on leave, was aware of the filing deadline, and believed 

service was completed when she placed the materials in the mail drop box at her 

office).  To the extent that fault is considered the key factor in the analysis of 

excusable neglect, the absence of genuine fault here warrants finding excusable 

neglect.   

 Significantly, Menoken concedes that she was on notice for more than a year 

that OPM disputed her assertion that its response to her admissions were untimely.  

Appellant’s Brief at 40.  Despite this knowledge, Menoken admits that she made 

an affirmative decision to forego seeking relief for what she deemed to be 

"deficiencies" in the responses in order to argue that responses should be deemed 

admitted based on an administrative glitch.  Id.   

 Moreover, as a matter of caselaw, the case on which Menoken relies, 

Rainbolt v. Johnson, 669 F.2d 767 (D.C. Cir. 1981), is clearly distinguishable from 
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the current matter.  Specifically in Rainboldt, the defendant did not respond at all 

to the requests for admission.  669 F.2d at 768.  Then, after the district court 

deemed the requests admitted, the court failed to continue to give the requests 

binding effect later in the case.  Id.  It is not the case in the present matter that 

OPM failed to respond at all to Menoken’s admissions or that the District Court 

ruled one way then treatment the admissions in a manner contrary to its own 

ruling.    

 Menoken's reliance on Smith v. District of Columbia, 430 F.3d 450 (D.C. 

Cir,. 2005), also is misplaced.  In that case, the employer filed its motion for 

summary judgment fifteen months after the deadline set by the court and the 

employer never sought leave to file months out of time.  Id.  OPM's Renewed 

Motion was timely filed. 

The overnight time delay in postmarking the responses was extremely brief 

and there was no prejudice to Menoken because she had the responses for more 

than a year before OPM filed its Renewed Motion.  Consequently, the District 

Court was well within its authority to decline to deem as admitted OPM's 

responses to Menoken's requests for admissions and to address the merits of the 

case.  Cf. Fed. R. Civ. P. 1. 
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V. The Miscellaneous Facts Raised By Menoken Were Properly Excluded  
 As Irrelevant or Not Material to the Claims in this Case. 
 
 The District Court concluded that Menoken did not present “specific 

evidence” from which a jury could find in her favor.  A259 citing Celotex Corp., 

477 U.S. at 324.  That is correct. 

 In her brief, Menoken now argues there are specific events that undercut the 

District Court's order in OPM's favor.  On compliance, Menoken argues that EEOC 

was misled about OPM's compliance activities in that decision.  Appellant’s Br. at 

45.  This 2007 case is captioned Menoken v. SSA.  A492 - A500.  Menoken cites 

an excerpt of Nelson's Rule 30(b)(6) deposition to contrast to factual statements in 

the SSA case.  Menoken also now argues that she wants to challenge certain of 

OPM’s discovery responses that were not challenged below.  Appellant's Brief at 

47.  Menoken argues that a jury question is presented because OPM responded it 

lacked sufficient information to respond to those discovery. 

 Based on the record below, none of these issues is sufficient to defeat 

summary judgment because they are either not material to this case or raised too 

late.  With regard to the Menoken v. SSA case, at the time of the decision, OPM 

was not a party to this case.  Thus, any factual errors by the EEOC would not have 

come from OPM.   
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As to the discovery challenges, Menoken stated she made “affirmative 

decisions” not to challenge certain of OPM’s discovery responses.  Now, on 

appeal, she should be bound to her earlier decisions.  Appellant’s Br. at 40.  These 

arguments should be deemed waived.  Securities & Exchange Comm’n v. Banner 

Fund Int’l, 211 F.3d 602, 613 (D.C. Cir. 2000) (asserted but undeveloped argument 

is usually deemed waived).
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CONCLUSION 

 Based upon the foregoing and the entire record, Appellee respectfully 

submits that the judgment of the District Court should be affirmed. 
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