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December 12, 2008

William E. Kovacic
Chairman
Federal Trade Commission
600 Pennsylvania Avenue, NW
Washington, DC 20580

Dear Chairman Kovacic:

We write to express concern that the procedure by which the Federal Trade Commission introduced
proposed changes to Part 3 of its Rules of Practice was flawed, and that those flaws diminish the FTC's
credibility and raise doubts about the substance of the rules themselves. Congress has entrusted the FTC
with broad rulemaking, investigatory, prosecutorial, judicial, and executive powers to ensure antitrust
laws are not violated and to protect consumers. We appreciate the FTC's efforts to better fulfill its
important consumer protection mission. It is important, however, that the FTC consider these significant
changes with prudence and fairness.

Significant changes in the FTC's adjudicatory rules call for public debate in a transparent process in
which all interested parties have an adequate opportunity to comment. The abbreviated, 30-day comment
period undermines the image of evenhandedness that the FTC's enormous power demands. The FTC
propounded the proposed rules changes on October 7, 2008, the first Tuesday after Congress recessed for
the election, and the comment period closed on November 6, 2008, two days after the election and before
Congress had returned from recess. Less significant rules changes in the past have been made only after
significantly longer and more robust public comment periods. Changes that directly affect parties access
to a neutral decisionmaker in the Part 3 process deserve an equally transparent and full debate.

The substance of the proposed rule changes also raises some concerns. Fairness dictates that a regulatory
process in which the same Commissioners direct the investigation, prosecution, and rendering of
judgment must include significant procedural checks. This is the reason that the FTC and other
administrative agencies have traditionally employed procedures that guarantee a full, adversarial process
before a neutral decisionmaker. Administrative law judges play an important role as an impartial check on
the judgments of the Commission. By removing jurisdiction to hear pre-trial dispositive motions from
ALJs, and vesting it in the Commissioners, the proposed rules changes risk diluting due process
protections in administrative hearings. Under the proposed changes, a defendant wishing to dispose of an
FTC matter before trial would have no recourse but to plead its motion for dismissal or summary

judgment before the very same Commissioners who have already decided that there is sufficient evidence
to bring the matter. The opportunity for an administrative law judge to independently review
Commissioners' decisions is a feature, not a flaw, of the present system.

We are also concerned that the proposed rule changes seem to require that, with little discretion, every
case be completed on the same rigorous timeframe, regardless of complexity. While the Commission's
Rule 3 adjudicatory process has often been too long and drawn-out, we believe that rules regarding
scheduling orders should be flexible enough to allow a full and fair process in even the most complex
merger matters, which may require a discovery and trial-preparation period longer than the five months
contemplated by the proposed changes. The lack offlexibility in scheduling trials under the proposed
changes stands in stark contrast to the lack of any time limitation on the Commission to render its final
decisions.
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Regardless of whether the procedure and substance of the changes technically comply with the statutes
governing FTC rulemaking, we are concerned that they may fall short of the standard of prudence with
which the FTC ought to wield its considerable power. It is especially important for the FTC to
demonstrate its prudence and fairness because ofthe calls by some, including the Antitrust Modernization
Commission, for abolishing Part 3 proceedings in merger cases altogether. In order to maintain public
confidence, the FTC should take the time to consider whether the proposed rules further the public's
interest in a fair and open administrative process with sufficient checks and balances to promote justice
and the public interest.

We appreciate the FTC's efforts to improve how it enforces antitrust laws and seeks to better fulfill its
mission to protect consumers. We believe, however, that the proposed rules changes, as drafted, need
more time and debate. We respectfully request that the FTC reconsider the procedure by which it
proposed the changes to its Part 3 procedures, and reconsider the substance of those changes in light of
the prudence and caution demanded by its considerable regulatory power. Specifically, we would like to
request are-opening of the comment period so that any rules changes are adopted only as the result of a
fair, open, and full process.

Sincerely,

A EN SPECTER
United States Senator

ATRICK LEAHY
United States Senator

TOM HARKIN
United States Senator
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JOHNCORNYN
United States Senator
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nited States Senator

BILL NELSON
United States Senator

~~
BENJAMIN L. CARDIN
United States Senator
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