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SUPERIOR COURT FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 

 
________________________________________________ 
        ) 
MICHELLE ETLIN,      ) 
        ) 
    Plaintiff.   ) 
        ) 
 v.       )   No. 2011 CA 008163 M  
        )   Judge John M. Mott 
FRIED, FRANK, HARRIS, SHRIVER &   )   Next Court Date: 02/03/2012 
JACOBSON LLP, ET AL.,     )   Event: Initial Scheduling Conf. 
        ) 
    Defendants.   ) 
        ) 
 

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF  
DEFENDANTS’ MOTION TO DISMISS 

 

 Plaintiff Michelle Etlin’s complaint should be dismissed because it is barred by the 

statute of limitations and fails to state a claim upon which relief can be granted.  The Complaint 

requests millions of dollars in damages for alleged malpractice in connection with Defendants’ 

pro bono representation of her with respect to one action in which she was admittedly successful 

and to another action which she voluntarily abandoned against the advice of Defendants.  But 

Plaintiff’s facts as pleaded in support of her claim, even if true and not time barred, cannot entitle 

her to relief because it is impossible for Plaintiff to establish (1) any negligent or wrongful 

conduct or (2) causation between Defendants’ alleged actions and Plaintiff’s supposed injuries.  

Background 

 Rule 6.1 of the D.C. Rules of Professional Conduct challenges all attorneys to help 

provide necessary legal services to all persons in society, especially those who cannot pay.  The 

law firm of Fried, Frank, Harris, Shriver & Jacobson LLP and its associated attorneys 

(collectively “Defendants”) rose to that challenge, as they have countless times in the past, in 

agreeing to attempt to assist Michelle Etlin (“Plaintiff”) in connection with a decades-long child 

custody matter for which she claimed she could obtain no other counsel.  In short order, 



2 

Defendants successfully defended Ms. Etlin against enforcement proceedings in Maryland.  Yet, 

even though – more than three and one-half years ago – she contemporaneously and effusively 

showered praise and thanks on Defendants for their “monumental effort[s],” on her behalf, 

Plaintiff has now filed a complaint against them that is riddled with falsehoods, 

mischaracterizations, and baseless speculation.  Notwithstanding these fabrications, Plaintiff’s 

accusations are time-barred and she has not shown, now can she, that Defendants did anything 

other than zealously represent her interests during their short-lived engagement in mid-2008. 

Facts 

On March 14, 2008, Plaintiff retained Defendants on a pro bono basis to represent her in 

two pending cases, one in Virginia and one in Maryland.  Both cases stemmed from state child 

support enforcement authorities’ attempts to collect past due child support from Plaintiff in 

connection with a 1987 order issued by the Circuit Court in Fairfax County, Virginia.  In the 

years following the original order, Plaintiff had made numerous attempts in both state and 

federal court to challenge the original court’s decision – including filing motions to recuse the 

various judges involved, pursuing a direct appeal in the Virginia courts, seeking habeas relief in 

federal court, and seeking certiorari to the Supreme Court of the United States – all of which 

failed.   

In late 2007, when the Virginia Department of Child Support Enforcement (“DCSE”) 

initiated an administrative child support enforcement action against Plaintiff, alleging that she 

owed thousands of dollars in arrearages for the support of her son, who was by then an adult.  

Plaintiff noticed a pro se appeal of the adverse administrative decision to the Fairfax County 

Juvenile Court.  While this appeal was pending, DCSE sent the original 1987 order to the 

Montgomery County Office of Child Support Enforcement (“MCOCSE”) in Maryland for 

registration, resulting in a lien on Plaintiff’s Maryland bank account.  It was at this point, and 

only after her case was rejected by numerous legal services organizations, that Plaintiff sought to 

be represented pro bono by Defendants.  Despite the difficult procedural posture of the case, 
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Defendants agreed to represent Plaintiff in the belief that they might be able to secure some 

measure of relief for her.   

Defendant Baruch, as both a partner in Defendant Fried Frank’s litigation group and co-

chair of the pro bono committee, had primary responsibility for representing Plaintiff.  

Defendant Day, an associate in the litigation group, had day-to-day responsibility for the matter, 

working under Defendant Baruch’s supervision.  Defendant Modzelewski,1 a corporate 

associate, was involved only to the extent that he sponsored New York-admitted Defendant 

Day’s pro hac vice application to appear in court in Virginia.  The Defendants were assisted in 

their representation by a handful of summer law clerks, who provided research support, and 

another non-litigation group attorney barred in Virginia.   

Plaintiff was an admittedly difficult client, often sending half-a-dozen rambling and 

anxious emails in one day,2 sending edits to draft court filings hours before they were due, and 

constantly calling with her own internet research ideas.  Throughout the representation, all of the 

Defendants provided the top quality legal services that the firm is known for, including with 

respect to its pro bono clients.3   

Shortly after retaining Defendants, Plaintiff received notice that the MCOCSE had filed a 

complaint in the Circuit Court for Montgomery County, Maryland, seeking to register the 

original 1987 order for enforcement pursuant to the Uniform Interstate Family Support Act.  

Defendants Baruch and Day quickly moved for stays with respect to the MCOCSE’s ability to 

garnish Plaintiff’s Social Security Disability income or affect her other assets.  With the 
                                                 
1  Defendant Modzelewski, who is only a defendant in one of the ten causes of action in the complaint, has filed a 
separate motion to dismiss but joins in the arguments presented herein.  

2  Plaintiff herself contemporaneously called some of these emails “ravings” and noted, “I confess, I can't stop 
writing memos.”  Although Plaintiff claims to suffer from “legal abuse syndrome,” the record would suggest instead 
that she is addicted to litigation. 

3  Defendant Fried Frank has received numerous awards and recognitions for its pro bono legal services, including 
an Outstanding Achievement Award from the Washington Lawyers' Committee for Civil Rights and Urban Affairs 
and the 2010 Commitment to Justice Law Firm Award from inMotion. 
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Plaintiff’s knowledge, consent and encouragement, Defendants Baruch and Day responded to the 

Complaint by preparing and timely filing a Motion to Vacate Registration and Contest the 

Validity and Enforcement of the Registered Order on behalf of Plaintiff on March 31, 2008.4  

Three weeks later, on April 22, 2008, in lieu of responding to the Motion to Vacate, the 

MCOCSE voluntarily dismissed its complaint.  With this voluntary dismissal, Plaintiff’s 

Maryland case ended.  She won the principal relief sought – no enforcement of the 1987 Virginia 

order in Maryland.  In fact, Plaintiff was so pleased with Defendants’ victory in the Maryland 

action that she profusely thanked them via email and telephone.    

At the same time, the dismissal did not preclude Plaintiff from using any valid arguments 

to challenge enforcement of the original order in the pending Virginia case or in any 

subsequently filed Maryland cases.  Indeed, following the Maryland dismissal, in April, 

Defendants continued to represent Plaintiff in connection with her pending Virginia enforcement 

proceeding and turned their attention to that matter for several weeks.  

Over the course of May and June, Plaintiff became increasingly argumentative when 

Defendants attempted to explain to her the chances of success for various legal arguments she 

had researched on her own in anticipation of briefing the Virginia appeal.5  On June 30, 2008, 

months before any motions or arguments were eventually scheduled in the Virginia case, 

Plaintiff instructed Defendants to “stand still” with respect to their representation because she 

had decided to seek other legal counsel.  Defendants complied and, over the course of the 

summer, followed Plaintiff’s specific instructions in order to transfer representation to her new 

                                                 
4  Defendants request that the Court take judicial notice of the public docket for Maryland case number 68679FL 
in the Circuit Court for Montgomery County, attached as Exhibit 1, and associated filings.  See Poulnot v. District of 
Columbia, 608 A.2d 134, 141 (D.C. 1992) (noting that judicial notice may be taken of facts that are “easily 
determinable with certainty from unimpeachable sources”). 

5  Plaintiff had already unsuccessfully challenged the 1987 order in the late 1980s, and Defendants attempted to 
present Plaintiff with her realistic chances of success as well as prepare her for the collateral consequences of a loss.  
As part of this advice, Defendants tried to present Plaintiff with alternative courses of action, such as settlement, but 
Plaintiff refused to consider these approaches and later accused Defendants of being “out to get her.” 
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counsel.6  As one of these final specific instructions, Plaintiff instructed Defendants to orally 

withdraw Plaintiff’s Virginia appeal at a hearing on September 3, 2008.  Despite Defendants’ 

caution that Plaintiff might be sacrificing her legal rights with such a dismissal, Plaintiff 

persisted and Defendants did as explicitly directed.  Defendants then sent Plaintiff a letter on 

October 14, 2008, formally documenting the termination of representation which had effectively 

occurred over the summer months.  At this point, Defendants received more expressions of 

gratitude from Plaintiff with respect to the representation, including emails, handwritten notes, 

and even chocolates. 

Despite this successful representation and Plaintiff’s contemporaneous expressions of 

gratitude, Plaintiff has inexplicably filed a claim against Defendants for malpractice.  Indeed, in 

the over three and one-half years since Defendants successfully represented Plaintiff, Plaintiff 

has engaged in an often spiteful campaign to characterize Defendants as malicious and deceitful 

practitioners.  She has filed four separate state bar complaints.  All those which have reached a 

decision point have been dismissed for failure to state an ethical violation.  She previously filed a 

nearly identical malpractice action against Defendants in Maryland state courts, which she later 

voluntarily dismissed because her fierce resistance to having the case heard in Montgomery 

County had failed.  And she has posted unsupported public criticisms of Defendants in a variety 

of online fora.  Whether this is surprising or merely predictable in light of the fact that Plaintiff 

claims to have herself suffered from years of “bruising litigation … at the hands of a vexatious 

litigator” in the form of her ex-husband (Cmplt. at ¶ 319), the legal reality is that none of 

Defendants’ actions can form the basis for a claim of professional malpractice and Plaintiff’s 

claims are time-barred in any event. 

                                                 
6  Although Plaintiff had, in effect, fired Defendants, Defendants continued to do what was necessary to ensure 
that Plaintiff’s legal rights were not prejudiced by the transfer of representation, including helping Plaintiff to file 
motions for continuance and providing draft work product to her successor counsel.  
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Argument 

Dismissal for failure to state a claim upon which relief can be granted is proper under 

D.C. Superior Court Rule 12(b)(6) if it appears that the plaintiff can prove no set of facts in 

support of her claim which would entitle her to relief.  See Ashton General Partnership, Inc., v. 

Federal Data Corp., 682 A.2d 629, 634 (D.C. App. 1996) (upholding dismissal of plaintiff’s 

complaint); Rittenberg v. Donohoe Constr. Co., Inc., 426 A.2d 338, 340 (D.C. App. 1981).  Even 

as to a pro se plaintiff, the Court may dismiss the complaint if it does not cite any basis in 

support of its conclusions.  See Crisafi v. Holland, 655 F.2d 1305, 1308, 211 U.S. App. D.C. 75 

(D.C. Cir. 1981) (“A pro se complaint, like any other, must present a claim upon which relief can 

be granted by the court.”).7  Because the claims here are barred by the statute of limitations and 

are, furthermore, devoid of the requisite causal link between Defendants’ actions and Plaintiff’s 

injuries, Plaintiff fails to state a claim upon which relief can be granted and dismissal is 

warranted. 

I. Defendants Engaged in No Improper or Wrongful Conduct 

Without even considering the legal bases for dismissal – the statute of limitations and 

failure to state a cause of action -- it is clear that Plaintiff’s claims have no merit.  Defendants 

succeeded in Plaintiff’s Maryland case, obtaining the relief she sought when the enforcement 

action against her was dismissed.  As for the Virginia case, although Plaintiff now claims that 

voiding the original 1987 order was her sole and overriding purpose, she ordered Defendants not 

to pursue her appeal on the issue in the only forum -- Virginia -- where such relief was possible.  

See III(A) supra.  These facts, which Plaintiff admits in her own complaint, clearly establish that 

Defendants engaged in no improper in wrongful conduct.  Indeed, three bar associations – each 

                                                 
7  The D.C. Court of Appeals has noted that D.C. Superior Court Rule 12(b)(6) is “substantially the same” as Rule 
12(b)(6) of the Federal Rules of Civil Procedure, and that this Court can therefore look to federal precedent in the 
interpretation of the D.C. Superior Court Rule.  See McBryde v. Amoco Oil Co., 404 A.2d 200, 202 (D.C. 1979).  
The same is true as to D.C. Superior Court Rule 8.  Rothberg v. Quadrangle Dev. Corp., 646 A.2d 309, 314 n.17 
(D.C. App. 1994). 
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evaluating Plaintiff’s allegations against the facts and law -- have already found no unethical 

conduct on the part of Defendants. See Mills v. Cooter, 647 A.2d 1118, 1123 (D.C. 1994) 

(“Unless the attorney's lack of care is so obvious that the jury can find negligence as a matter of 

common knowledge, the standard and its violation must be proved by expert testimony.”); see 

also Shapiro, Lifschitz & Schram, P.C. v. R.E. Hazard, Jr. Ltd. Pshp., 24 F. Supp. 2d 66, 74 

(D.D.C. 1998) (“With respect to the duty element, both D.C. and California recognize that their 

respective disciplinary codes are strong evidence of the appropriate standard of care.” (citing 

Williams v. Mordkofsky, 901 F.2d 158, 163, 284 U.S. App. D.C. 52 (D.C. Cir. 1990))).   

II.   Plaintiff’s Claims Are Barred by the Statute of Limitations 

A three year statute of limitations applies to all of Plaintiff’s claims here (malpractice, 

fraud, negligence, breach of contract, intentional infliction of emotional distress).  D.C. Code §§ 

12-301(7)–(8); Scales v. George Washington University, No. 89-0796-LFO, 1991 U.S. Dist. 

LEXIS 16765, at *14 (D.D.C. Nov. 15, 1991) (confirming a three year statute of limitations for 

general claims of intentional infliction of emotional distress).  Plaintiff’s claims must have 

accrued on or after October 13, 2008 in order for Plaintiff’s complaint, filed on October 13, 

2011, to fall within the statute of limitations.  Here, however, Plaintiff has admitted in publicly 

filed court documents that her claims accrued, at the latest, on July 16, 2008.8  Thus, by her own 

admission, Plaintiff’s claims are barred by the statute of limitations and must be dismissed.9 
                                                 
8  On August 29, 2011, in connection with identical claims brought in Maryland state court and subsequently 
voluntarily dismissed, Plaintiff filed a signed response to a show cause order in the Circuit Court for Anne Arundel 
County, asserting, “Since I wanted to avoid the defendants bringing initial motions trying to throw me out of court 
for statute of limitations issues, I felt that I had to file before the date when I can prove in writing that I could not 
possibly have known about the defendants’ tortious conduct and my damages.  That date (when I can prove in 
writing there was no way for me to discover the fraud) was July 16, 2008.”  Response to Court’s Order to Show 
Cause Why Venue Is Proper in Anne Arundel County at ¶ 12, Etlin v. Fried, Frank, Harris, Shriver & Jacobson 
LLP et al., No. C-11-162609 (Md. Cir. Ct. Aug. 29, 2011), attached as Exhibit 2. 

9  All of Plaintiff’s claims accrued together, and all are barred by the same statute of limitations analysis, because 
they are all based on the same underlying facts alleged in support of the core malpractice claims.  See Bradley v. 
NASD Dispute Resolution, Inc., 245 F. Supp. 2d 17, 23 (D.D.C. 2003) (“It is clear that the plaintiff's common law 
claims for fraud, abuse of process, and intentional infliction of emotional distress are completely dependent upon 
and intertwined with her professional negligence claim and thus accrued when the events that comprise her 
professional negligence claim also accrued.” (internal quotations omitted)). 
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Under the District of Columbia’s discovery rule, a claim accrues when “a plaintiff knows, 

or by the exercise of reasonable diligence should know, of (1) an injury, (2) its cause, and (3) 

some evidence of wrongdoing.  A plaintiff is on such ‘inquiry notice’ of wrongdoing when the 

plaintiff has reason to suspect that the defendant did some wrong, even if the full extent of the 

wrongdoing is not yet known.” Bradley v. NASD Dispute Resolution, Inc., 433 F.3d 846, 849, 

369 U.S. App. D.C. 79, 82 (D.C. Cir. 2005) (internal citations omitted).  Here, even if Plaintiff 

alleges that she could not have discovered her claim at the moment of the injury, she admits that 

she was on inquiry notice at least by July 16, 2008. 

A. The Chronology of Relevant Dates Demonstrates that the Statute of 
Limitations Expired Prior to Plaintiff’s Filing 

The key dates relevant to Plaintiff’s failure to meet the statute of limitations in this case 

are as follows: 
2008 

 
March 14, 2008 Plaintiff retains Defendants pro bono in one 

Virginia case and one Maryland case 
 
March 31, 2008 With Plaintiff’s knowledge and consent, 

Defendant’s file a written motion to dismiss 
the Maryland complaint 

 
April 22, 2008 Rather than respond to Plaintiff’s motion 

and defend its complaint, MCOCSE 
voluntarily dismisses the Maryland case 

 
April 23, 2008 Defendants inform Plaintiff of the Maryland 

dismissal 
 
May 27, 2008 Plaintiff admits realizing Defendants were 

“hostile” 
 
June 30, 2008 Plaintiff informs Defendants she will be 

replacing them with other counsel 
 
July 16, 2008 Plaintiff requests and is provided with a 

copy of the Maryland dismissal 
 
August 11, 2008 Plaintiff retains replacement counsel 
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September 3, 2008 Plaintiff voluntarily dismisses the Virginia 

case 
 

2011 
 
July 14, 2011 Plaintiff files a complaint with the Circuit 

Court for Anne Arundel County, Maryland 
 
October 11, 2011 Plaintiff voluntarily dismisses her complaint 

in Maryland 
 
October 13, 2011 Plaintiff files a complaint with the Superior 

Court for the District of Columbia 

B. Plaintiff Was on Inquiry Notice of Her Claims by Spring 2008 or – at the 
Latest – by July 16, 2008 

Plaintiff had inquiry notice of her main cause of action for malpractice when the 

MCOCSE dismissed the Maryland action on April 22, 2008, which she alleges injured her by 

denying her a day in Maryland court to attack the original Virginia order.  A malpractice cause of 

action accrues when the case ends with, for instance, a dismissal or the end of a trial. R.D.H. 

Communs. v. Winston, 700 A.2d 766, 768 (D.C. 1997) (holding that a malpractice claim begins 

to accrue at the end of the specific dispute at issue, not when all appeals are finally decided).  

Although Plaintiff was informed of this dismissal on the very next day (Cmplt. at ¶ 117) and 

even profusely thanked Defendants for winning her case,10 she incongruously alleges that she did 

not understand at the time that the case had actually been dismissed because Defendants were 

concealing these facts from her.  But regardless of the facial implausibility of her claims 

concerning her understanding on April 23rd, Plaintiff admits that she did have a full 

                                                 
10  April 23, 2008 Email from Michelle Etlin to Amy Day, attached as Exhibit 3 (“Words cannot convey how 
delighted I am, although there may be some words (big, long ones; I'll look them up) to convey how grateful I am.  
You ripped this up in one motion!”); see also October 15, 2008 Email from Michelle Etlin to Douglas Baruch et al., 
attached as Exhibit 4 (“The fact that you won so resoundingly in Maryland DCSE so soon after you filed your 
papers is a testament not only to the quality of your papers, but also to the force of your advocacy.”).  Defendants 
attach these exhibits in support of their arguments with respect to Rule 8(c) only, but do not rely on them nor intend 
that they be considered in support of their motion to dismiss with respect to Rule 12(b)(6) at this time. 



10 

understanding no later than July 16, 2008 when she sent a clear email recounting what had 

transpired.11   

Plaintiff’s additional malpractice claims, arising out of the failure to perform legal 

research, failure to utilize certain arguments, and failure to keep her reasonably informed about 

her case, are also barred by the statute of limitations.  Although Plaintiff may claim that she did 

not have inquiry notice of the extent of Defendants’ wrongdoing until the date she first read her 

client file (sometime after October 2010), including the so-called “malice memo,”12 the 

discovery of these documents is a red herring in terms of the statute of limitations, since Plaintiff 

herself admits that she realized Defendants were not fully researching or utilizing her arguments 

on June 30, 2008.  (Cmplt. at ¶ 214 (“Plaintiff politely told Baruch and Day she would replace 

them … because she felt they were not willing to use significant arguments on her behalf, and 

that they seemed interested in finding arguments that could be used against her, not for her.”).)  

Although the “malice memo,” and other documents in the client file, may have provided 

additional evidence for her claims, she had notice of her causes of action prior to reading it.  In 

addition, Plaintiff admits that during a meeting with Defendant Day on May 27, 2008, a “flash 

bulb” went off and she realized Defendant Day was hostile to her, the same realization that was 

affirmed from her later reading of the “malice memo.”  (Cmplt. at ¶ 185.)   

Although Plaintiff may claim that she did not know the full extent of Defendants’ alleged 

conduct or the full extent of her injury by April 23rd, May 21st, June 30th, or even July 16th, 

D.C. law does not require that a plaintiff have knowledge of every aspect of a claim so long as 

                                                 
11  Plaintiff’s July 16, 2008 email asked for “the name of the MD AG who filed the motion to dismiss the 
registration in MD” and a copy of the form, which Defendants provided.  See July 17, 2008 Email from Michelle 
Etlin to Amy Day, attached as Exhibit 5. 

12  The document Plaintiff pejoratively refers to as the “malice memo” is a frank pre-representation analysis of 
Plaintiff’s case written by Defendant Day, based on documents provided by Plaintiff in an initial meeting, created 
for internal use in order to allow the firm to determine whether or not to take on Plaintiff’s case.  Despite a number 
of identified holes in both the facts and the law as presented by Plaintiff, Defendants nevertheless agreed to take on 
the case believing that they could help Plaintiff protect whatever legal rights she had. 
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she has sufficient knowledge of an injury and some evidence of wrongdoing, which Plaintiff 

admits she had here by the summer of 2008.13 See Cevenini v. Archbishop of Washington, 707 

A.2d 768 (D.C. 1998) (finding inquiry notice established so long as plaintiff is aware of an 

injury, its cause, and some evidence of wrongdoing; no need for plaintiff to be aware of each 

essential element of his cause of action or the full extent of injury). 

C. The Continuous Representation Doctrine Does Not Change this Result 
Because Representation Ended Over Three Years Before the Complaint Was 
Filed 

Although the District of Columbia recognizes the continuous representation doctrine in 

malpractice cases, Winston, 700 A.2d at 768 (“[W]hen the injury to the client may have occurred 

during the period the attorney was retained, the malpractice cause of action does not accrue until 

the attorney's representation concerning the particular matter in issue is terminated.”), the 

Maryland representation ended with the dismissal of that case on April 22, 2008.  And even if 

the Maryland representation is considered intertwined with the representation of Plaintiff in 

Virginia, see De May v. Moore & Bruce, LLP, 584 F. Supp. 2d 170, 182 (D.D.C. 2008) (multiple 

representations must be “separate and distinct” in order to sever the continuous representation 

doctrine), Plaintiff effectively ended all representations on June 30, 2008, when she admits that 

she realized Defendants were not effectively representing her interests and thus ordered 

Defendants to “stand still” with respect to all of her cases so that she could seek replacement 

counsel. (Cmplt. at ¶ 214.) See Wagner v. Sellinger, 847 A.2d 1151, 1155 n.7 (D.C. 2004) 

(finding that continuous representation ended on the date former client admitted she terminated 

the firm and sought new counsel even though the firm did not formally withdraw from the cases 

                                                 
13  Although Plaintiff claims she did not have knowledge of some of her injuries until April 2009 (Cmplt. at ¶¶ 
250–52 (damage to credit report, garnishment of disability income)), she did have knowledge of other injuries (loss 
of day in court, lien on bank account) at the very moment she allegedly realized the Maryland action had been 
dismissed and that Defendants’ were not pursuing her arguments.  This disconnect between discovery of injuries is 
not surprising here since the Maryland dismissal had nothing to do with the damage to her credit report or 
garnishment of her disability income, which actually resulted from her later voluntary dismissal of the Virginia case. 



12 

at that time); see also Smith v. Conley, 109 Ohio St. 3d 141, 144 (Ohio 2006) (holding that 

attorney-client communication discontinuing representation was dispositive, not the actual date 

of attorney withdrawal in court); Basic Food Industries, Inc. v. Travis, Warren, Nayer & 

Burgoyne, 60 Mich. App. 492, 498 (Mich. Ct. App. 1975) (explaining that, under the continuous 

representation doctrine, the date the attorney-client relationship ended was the date client ordered 

attorneys to stop work, not the date the attorneys obtained a court withdrawal).  It is thus 

immaterial here that Defendants did not sign a formal termination of representation letter until 

October 14, 2008, and did not withdraw from the pending Virginia case until October 21, 2008. 

Even if Plaintiff’s claims did not accrue on June 30th, they had certainly accrued by the 

date both the Maryland and Virginia actions -- all cases in which Defendants were representing 

Plaintiff -- were effectively ended.  The Maryland action ended with the dismissal on April 22, 

2008, and Plaintiff voluntarily dismissed the Virginia action on September 3, 2008 (Cmplt. at ¶ 

233),14 effectively ending any continuing representation on the part of Defendants that would 

have prevented the statute of limitations from running earlier.  As of the dismissal of the Virginia 

appeal on September 3, 2008, Plaintiff clearly expressed her understanding that all cases and 

Defendants’ representation were over.15   

D. Plaintiff Cannot Establish Any Equitable Tolling 

Under the law of District of Columbia, Plaintiff’s July 14, 2011 Maryland state court 

filing of a complaint virtually identical to the instant complaint is irrelevant and did nothing to 

equitably toll the statute of limitations.  See Jankovic v. Int'l Crisis Group, 494 F.3d 1080, 1087, 

                                                 
14  The docket for Virginia case number 059JA 075711-04-01 in the Fairfax Juvenile and Domestic Relations 
District Court has since been expunged. 

15  See September 2, 2008 Email from Amy Day to Michelle Etlin et al., attached as Exhibit 6 (“After we withdraw 
your appeal, it’s [Fried Frank’s] understanding that you’ll be working directly with [new Virginia counsel] Mr. [Gil] 
Davis to file your motion to vacate in the Circuit Court.”); September 3, 2008 Email from Amy Day to Michelle 
Etlin and Douglas Baruch, attached as Exhibit 7 (“I [Michelle Etlin] understand … You will then withdraw my 
appeal … You will then withdraw your appearance asap.”). 
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377 U.S. App. D.C. 434, 441 (D.C. Cir. 2007) (“[T]he District of Columbia Court of Appeals has 

made clear that ‘good-faith mistakes of forum’ do not qualify for equitable tolling even if ‘the 

defendant was on notice of the claim as of the initial filing in an improper forum that occurred 

within the limitations period.’” (quoting Sayyad v. Fawzi, 674 A.2d 905, 906 (D.C. 1996))); 

Benedict v. Allen, No. 00-1923 (CCK), 2001 U.S. Dist. LEXIS 26293, at *26–27 (D.D.C. June 

13, 2001) (explaining that the “law of the District of Columbia is quite clear” that filing a suit in 

another jurisdiction does not toll the statute of limitations, whether the mistake is in good faith or 

not or whether the dismissal is voluntary or involuntary).16  Plaintiff’s filing of her complaint in 

the District of Columbia on October 13, 2011 came too late – whether by five and half months or 

just one and half months – and her complaint must be dismissed. 

III. Plaintiff’s Claims Fail to State a Cause of Action 

Even if Plaintiff’s claims were not automatically barred by the statute of limitations, they 

are nevertheless subject to dismissal under Rule 12(b)(6) for failing to state a cause of action 

upon which relief can be granted as they are completely devoid of any legal basis.  In addition, 

Plaintiff’s fraud claims have not been pled with the requisite particularity and are instead replete 

with unfounded conclusions and speculation. 

A. Plaintiff Has No Cause of Action for Legal Malpractice and Associated 
Contract and Tort Claims Because It Is Impossible for Her to Plead Legally 
Cognizable Causation 

Plaintiff’s legal malpractice, breach of fiduciary duty, breach of contract (and breach of 

implied warranty), and tort (negligence) claims are all based on the same set of underlying 

conduct and so must all be considered together.  Since Plaintiff cannot establish a legally 

cognizable malpractice claim, none of the claims can survive a motion to dismiss. See In re 

                                                 
16  Plaintiff’s filing in Anne Arundel County, Maryland appears to have been in bad faith, there being no basis for 
venue in that jurisdiction.  The Circuit Court for Anne Arundel County, Maryland, in recognition of that 
circumstance, ordered the case transferred to Montgomery County, which venue Plaintiff was obviously attempting 
to avoid.  She subsequently dismissed that case voluntarily on October 11, 2011. 
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Belmar, 319 BR 748, 753–54 (Bankr. D.D.C. 2004) (“Although the plaintiffs purport to state 

three separate causes of action – legal malpractice, breach of contract, and breach of fiduciary 

duty – District of Columbia law calls for this court to evaluate these claims according to the 

same standard of care.  District of Columbia law provides that if the ‘underlying malpractice 

claims fails [sic], tort and contract claims arising from the same transaction must also fail.’” 

(quoting Macktal v. Garde, 111 F. Supp. 2d 18, 22 (D.D.C. 2000))); see also Biomet Inc. v. 

Finnegan Henderson LLP, 967 A.2d 662, 670 n.4 (D.C. 2009) (“[Plaintiff’s] attempt to recast its 

malpractice argument as also breach of contract and breach of fiduciary duty fails.” (citing 

Burgess v. Pelkey, 738 A.2d 783, 787 (D.C. 1999) (“The action thus pleaded cannot … be 

removed from its place in the law of torts by calling what occurred also [a breach of 

contract].”))); Mills, 647 A.2d at 1121 n.6 (“[D]isposition of the claim of legal malpractice 

applies with equal force to the claim of breach of fiduciary duty [based on the same facts.”). 

“In order to prove legal malpractice, a plaintiff must establish the applicable standard of 

care, a breach of that standard, and a causal relationship between the violation and the harm 

complained of.” Mills, 647 A.2d at 1123.  Even accepting the often outrageous facts pleaded in 

the complaint as true, Plaintiff cannot establish a legally cognizable malpractice claims because 

she cannot establish wrongful conduct.  Regardless of Defendants’ actions, Plaintiff could not 

have prevented the MCOCSE’s dismissal of the complaint the MCOCSE itself had initiated 

against Plaintiff in Maryland.  Furthermore, Plaintiff cannot establish causation because the 

additional injuries complained of are too far removed from Defendants’ actions and resulted 

instead from Plaintiff’s intervening actions -- she voluntarily chose to dismiss her Virginia case, 

against the advice of Defendants -- severing any causal connection between Defendants’ actions 

and the resulting effects of that decision.   
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1. Maryland Dismissal 

The first and main conduct Plaintiff complains of as giving rise to legal malpractice17 is 

the “Maryland dismissal.”18  More specifically, Plaintiff charges that Defendants “agreed with 

[MCOCSE counsel] that he could dismiss the [Maryland action] without allowing Plaintiff to 

have her mandated hearing” and “authorized [MCOCSE counsel] to sign [Defendant Day’s] 

name on a ‘line of dismissal’ on April 22, 2008, secretly terminating the [action] for no 

consideration, depriving Plaintiff of her hearing, her opportunity to attack the validity of the 87 

Order, and her right to be consulted in the firm’s decisions about her case.”  (Cmplt. at ¶¶ 122–

23.)  These allegations, however, even if true, do not establish a legally cognizable claim for 

relief. 

(a) The Maryland Dismissal Was a Favorable Result and Was Not 
the But-For Cause of Any Alleged Damages 

First, Plaintiff cannot support a malpractice claim by virtue of the Maryland dismissal 

because (1) she got the relief she requested and (2) none of her alleged injuries flowed from the 

dismissal.  As to the first point, Plaintiff admits that she sought legal representation to “stop the 

unlawful enforcement” of the 1987 order in Maryland and “vacate the 87 Order.” (Cmplt. at ¶ 

21.)  Defendants’ motion on behalf of Plaintiff sought this exact relief for her – styled as a 

“Motion to Vacate Registration and Contest the Validity and Enforcement of Registered Order.”  

The MCOCSE’s dismissal of the registration provided the first part of the relief sought -- 

stopping the enforcement of the 1987 order in Maryland.  As to the second part, although 

Plaintiff lists a number of alleged damages -- losing her day in court, garnishment of her 

disability income, a lien on her bank account, and a bad credit report -- she does not and cannot 
                                                 
17  Plaintiff’s breach of fiduciary duty and breach of implied warranty claims appear to only relate to the dismissal 
of the Maryland action.  (Cmplt. at ¶¶ 306, 316.) 

18  Plaintiff relates her entire grievance with the Defendants to this one event in the overall conclusion to her 
complaint, alleging, “Had Defendants not committed this tortuous [sic] conduct against Plaintiff, Plaintiff would 
have had a hearing in Maryland in spring 2008 at which she would have prevailed in her challenge to the validity 
and enforcement of the 87 Order.”  (Cmplt. at ¶ 325.) 
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connect these injuries to the Maryland dismissal. (Cmplt. at ¶¶ 130–39.)  First, it is sheer 

speculation that a Maryland court would have found a Virginia court’s order, previously upheld 

by the Virginia courts, invalid.  Second, and more importantly, all of Plaintiff’s alleged injuries 

were the result of her voluntary decision, months later and against Defendants’ advice, to dismiss 

her Virginia appeal.  Plaintiff would have had a “day in court” had she not dismissed the Virginia 

appeal.   

Indeed, Plaintiff admits to knowing that the financial injuries did not result from any 

Maryland dismissal.  Plaintiff notes that the garnishment of her Social Security Disability 

checks, over a year after the Maryland dismissal, was an action by DCSE in Virginia, not 

MCOCSE in Maryland.  (Cmplt. at ¶ 247.) 

Other jurisdictions have similarly dismissed malpractice claims due to the lack of 

damages where an attorney agreed to the dismissal of a client’s case, allegedly without 

authorization.  See, e.g., Gibbs v. Douglas M. Grimes, P.C., 489 N.E.2d 638, 641 (Ind. Ct. App. 

1986) (explaining that no liability would lie where attorney allegedly agreed to dismissal of 

client’s suit without authorization if another pending lawsuit could provide the same remedy lost 

through the dismissal); Aquilina v. O’Connor, 59 A.D.2d 454 (N.Y. App. 1977) (finding that 

breach of contract claim against attorneys for accepting a voluntary dismissal, even though 

defendant client wanted to proceed to the merits, failed to state a cause of action because client’s 

consent was not necessary and the dismissal was a favorable result).  As in Gibbs, Plaintiff here 

was still afforded a “day in court” to make her arguments concerning whether the 1987 order was 

void ab initio in her then pending Fairfax County Juvenile Court case, regardless of whether the 

Maryland action was inappropriately dismissed without her consent.  And as in Aquilina, 

Plaintiff’s consent was not required, as discussed in detail below, in order for the MCOCSE to 

dismiss the Maryland action, and even if it had been, the dismissal provided Plaintiff with the 

exact favorable result she had sought in her “Motion to Vacate Registration.” 
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(b) Defendants’ Actions Did Not Cause Any Damages Because the 
State Did Not Need Plaintiffs’ Consent to Dismiss Its 
Registration Action 

Second, Plaintiff cannot establish causation for any perceived damages because any 

opposition to the line of dismissal on the part of Defendants would have been futile, as the 

MCOCSE was free to voluntarily dismiss its own complaint at any time.  As a matter of law, a 

malpractice claim cannot be based on the failure to oppose a motion when the opposition could 

not have been successful. See Hobley v. Law Office of S. Howard Woodson, III, 983 A.2d 1000, 

1003–04 (D.C. 2009) (granting summary judgment for attorney who failed to oppose a summary 

judgment motion because the client “would be unable to show in his legal malpractice case that 

he suffered any loss in his … case as a result of [attorney’s] negligence”); In re Belmar, 319 BR 

at 757–59 (finding no legally cognizable harm where lawyer failed to timely oppose a motion to 

lift an automatic stay that resulted in a default judgment against clients where any arguments in 

opposition were without merit and thus would not have changed the court’s decision).19   

Here, the MCOCSE had filed a complaint to register the 1987 Virginia order.  Rather 

than filing an answer, with Plaintiff’s knowledge and consent, Defendants filed a “Motion to 

Vacate Registration” on behalf of Plaintiff.  Under Maryland Rule 2-506(a),20 the MCOCSE was 

free to voluntarily dismiss its action at any time before the filing of an answer; Plaintiff’s consent 

was not necessary.  Indeed, Plaintiff, with new counsel, later sought reconsideration of the 

voluntary dismissal of the Maryland action and the circuit court summarily denied this motion.  

The Maryland Court of Special Appeals recently cited this legal precept with approval in 

                                                 
19  In Hobley, the lack of any merit in opposition arguments was legally established by the fact than an appellate 
court later declined to overturn the summary judgment order after finding that no reasonable jury could have found 
for the client on the underlying claims.  983 A.2d 1000.  And in Belmar, the lack of any merit in opposition 
arguments was legally established by the fact that the clients later, with new counsel, filed a motion to vacate the 
order granting the lift of the stay which was subsequently denied on the merits.  319 BR at 757. 

20  Maryland Rule 2-506(a) provides, “Except as otherwise provided in these rules or by statute, a party who has 
filed a complaint, counterclaim, cross-claim, or third-party claim may dismiss all or part of the claim without leave 
of court by filing (1) a notice of dismissal at any time before the adverse party files an answer or (2) by filing a 
stipulation of dismissal signed by all parties to the claim being dismissed.” 
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denying Plaintiff’s subsequent appeal of the circuit court decision on the grounds that a voluntary 

dismissal without prejudice is not a final judgment.21  Because any opposition by Defendants’ to 

the MCOCSE’s voluntary dismissal of the complaint would have been futile, Defendants’ 

actions, even if as alleged, were not the proximate cause of the dismissal or any injuries that may 

have flowed from it.  

(c) Defendants’ Actions Did Not Cause Any Damages Because 
Plaintiff Was Not Entitled to an “Automatic Hearing” 

Plaintiff further suggests that, by permitting the MCOCSE to dismiss the Maryland 

action, she was denied her right to a hearing at which she could have challenged the 1987 

Virginia order.  Specifically, she contends that the Full Faith and Credit for Child Support Orders 

Act, 28 U.S.C. § 1738B (commonly referred to as the “FFCCSOA”) “afforded [her] an automatic 

right to challenge the validity of the 87 Order.”  (Cmplt. at ¶ 19.)  In fact, the federal statute 

provides no such right and could not have formed the basis for a demand by Plaintiff that 

MCOCSE litigate the validity of the original 1987 order if that agency did not wish to proceed. 

Further, even assuming that a Maryland court, in denying the request for registration, 

found the Virginia order to be invalid, the FFCCSOA would not require Virginia to adopt that 

ruling as its own.  The FFCCSOA requires Maryland to give full faith and credit to a valid 

support judgment from the “child’s home state,” in this case Virginia.  28 U.S.C. § 1738B(f).  In 

Plaintiff’s case, jurisdiction over the order remained in Virginia.  Thus, Maryland courts could 

consider whether to register or enforce the order, but not unilaterally invalidate it. 

Thus, Plaintiff’s allegation that the dismissal of the Maryland action denied her the right 

to an “automatic hearing” is constructed on a fallacy.  Her cited authority for the purported 

“right” does not support the argument and, even assuming a Maryland court issued a ruling 

                                                 
21  The Court noted that the MCOCSE took a “unilateral action … on April 22, 2008, to dismiss without prejudice 
the complaint it had filed six weeks earlier on March 5, 2008.  The law is clear that a voluntary dismissal without 
prejudice is not a final judgment.”  Etlin v. Dep’t of Human Resources, No. 1191, slip op. at 2 (Md. App. Sept. 28, 
2011).  
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favorable to her, Virginia courts would not have been bound by that ruling.  As a result, the 

Defendants acted properly with regard to the Maryland registration action (see subsection (b) 

supra), and the dismissal of that matter cannot be found to have caused any purported damages. 

2. Failure to Research and Keep Informed 

Plaintiff next complains of malpractice based on the Defendants’ alleged failure to 

research, refusal to use certain arguments, and refusal to discuss strategy with Plaintiff.  More 

specifically, Plaintiff claims that Defendant Day failed to perform adequate research22 and 

inappropriately refused to use certain arguments advocated by Plaintiff.  (Cmplt. at ¶¶ 50, 86–88, 

109–12).  In addition, Plaintiff alleges that Defendants deflected her substantive questions and 

failed to keep her informed about the progress of her case. (Cmplt. at ¶¶ 77, 98–99.)  But any 

failure to research and failure to keep Plaintiff informed did not, as a matter of law, cause the 

harm complained of because (1) Plaintiff achieved the relief sought in the Maryland action and 

(2) Plaintiff decided voluntarily to dismiss the Virginia action despite the fact that she had 

adequate time to, and did, hire substitute Virginia counsel with whom she could have raised any 

neglected defenses. 

Furthermore, attorneys have judgmental immunity in ultimately choosing not to include 

certain arguments for tactical reasons.23 Biomet Inc., 967 A.2d at 666–68 (finding no malpractice 

liability as a matter of law where attorney chose not to include a constitutional argument on 

appeal); Flax v. Schertler, 935 A.2d 1091, 1107–08 (D.C. 2007) (“The uncertainty, at the time of 

the underlying litigation, about whether this court would recognize the [] claim that Ms. Flax 

contends should have been brought as a third-party claim … significantly (if not fatally) 

                                                 
22  In the same breath as alleging failure to research, Plaintiff also admits that two summer law clerks performed 
legal research into the areas of law in which she was most interested. (Cmplt. at 6 n.5.) 

23  Plaintiff references an email from Defendant Day explaining that the decision not to make certain arguments in 
the Maryland motion was a judgment strategy call: “I looked carefully at the legal basis for each of the arguments 
that you suggested and included as many of them as I could plausibly support.” (Cmplt. at ¶ 86.) 
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undermines any claim that the Lawyers were negligent in failing to bring such a claim.  An 

attorney is not liable for an error of judgment regarding an unsettled proposition of law.” 

(internal quotations omitted)); Mills, 647 A.2d at 1121 (“We conclude that where, as here, 

[attorney’s] unwillingness to [pursue a particular course] was communicated to the [clients] early 

in the representation, well before the expiration of the statute of limitations, and where 

reasonable attorneys could differ with respect to the legal issues presented, the second-guessing 

after the fact of [attorney’s] professional judgment was not a sufficient foundation for a legal 

malpractice claim.”). 

As in Mills, Defendants made a judgment call with respect to the arguments that could 

reasonably be brought in support of any attack on the original 1987 order and timely informed 

Plaintiff of this tactical decision.  Plaintiff alleges that Defendant Day told her in May 2008, well 

before the ultimate Virginia hearing, that “there were no available arguments to make against 

enforcement in Virginia.” (Cmplt. at ¶ 150.)  And during a subsequent phone call on May 27th, 

Plaintiff alleges Defendants explained to her that her preferred legal arguments were not 

supportable without better facts, causing a “flash bulb” of understanding to go off in Plaintiff’s 

mind. (Cmplt. at ¶¶ 177–85.)  These frank discussions of strategy culminated in the June 30, 

2008 meeting in which Plaintiff alleges Defendant Day characterized her preferred “void order 

argument” as “wrong,” at which point Plaintiff immediately informed Defendants she would be 

seeking substitute counsel.  (Cmplt. at ¶¶ 199–02, 214.)  The Virginia hearing was not scheduled 

until September 3, 2008, at which point Plaintiff had, in fact, retained substitute counsel.  

Plaintiff, nevertheless, chose to voluntarily dismiss her case rather than proceed with the 

arguments she favored.  And even if Plaintiff could legally plead causation, she ultimately will 

be unable to show any breach of the standard of care in this case, as discussed in Section I infra. 
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B. Plaintiff Has Failed to Plead Fraudulent Inducement, Fraudulent 
Concealment, and Fraudulent Misrepresentation with Particularity and 
Cannot Establish Legally Cognizable Claims 

Under the law of the District of Columbia, any claims of fraud must be pleaded with 

particularity.  D.C. Superior Court Rule 9(b) (“[T]he circumstances constituting fraud or mistake 

shall be stated with particularity.”); Woodruff v. McConkey, 524 A.2d 722, 728 (D.C. 1987) 

(“[F]raud must be particularly pleaded and established by clear and convincing evidence.”); 

Bennett v. Kiggins, 377 A.2d 57, 59–60 (D.C. 1977), cert. denied, 434 U.S. 1034 (1978).  “In 

other words, a pleader must allege such facts as will reveal the existence of all the requisite 

elements of fraud.  This includes the time, place and content of the false misrepresentations, the 

fact misrepresented, and what was obtained thereby.” Wiggins v. District Cablevision, 853 F. 

Supp. 484, 498 (D.D.C. 1994) (internal quotations omitted).  Plaintiff here has failed to meet that 

burden in her complaint because she has not sufficiently alleged either that Defendants made a 

false representation concerning a material fact or that Plaintiff detrimentally relied on any 

representation made.24  What is more, Plaintiff cannot amend her pleadings to establish the 

requisite particularity because she cannot establish legal causation between any properly alleged 

fraud and her injuries. 

1. Fraudulent Inducement 

Plaintiff’s fraudulent inducement and concealment claims allege that Defendants did not 

reveal to her that they disagreed with her goals in the litigation and did not believe her story -- 

sentiments Plaintiff alleges were embodied in the “malice memo” written prior to the start of 

representation. (Cmplt. at ¶¶ 42–48.)  But in order for an omission to amount to a false 

representation sufficient to plead fraud, there must be a duty to reveal the information.  

                                                 
24  The elements of a fraud claim are (1) a false representation, (2) concerning a material fact, (3) made with 
knowledge of its falsity, (4) with the intent to deceive, (5) upon which reliance is placed, and (6) which 
consequently resulted in provable damages.  Richards v. Duke Univ., 480 F. Supp. 2d 222, 237 (D.D.C. 2007); 
Wiggins, 853 F. Supp. at 498. 
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Iacangelo v. Georgetown Univ., No. 05-2086 (PLF), 2010 U.S. Dist. LEXIS 141567, at *24 

(D.D.C. Nov. 19, 2010) (“It is true that nondisclosure of a material fact may constitute fraud if 

there is a duty to disclose that fact.” (emphasis added) (internal quotations omitted)).  Plaintiff 

alleges no specific duty, and there is, in fact, no duty on the part of an attorney to reveal to his 

client his belief about the veracity of the client’s statements so long as the attorney continues to 

believe he can zealously represent the client. See D.C. Rules of Prof’l Conduct R. 1.3 cmt. (“The 

duty of a lawyer, both to the client and to the legal system, is to represent the client zealously 

within the bounds of the law … However, a lawyer is not bound to press for every advantage that 

might be realized for a client. A lawyer has professional discretion in determining the means by 

which a matter should be pursued.”).25  Here, without a duty to turn the “malice memo” over to 

Plaintiff, there was and can be no fraud.  Defendants zealously represented Plaintiff, arguing in a 

court motion that the original 1987 order should be found void26 and obtaining victory for her in 

Maryland, in addition to devoting hours to her appeal in Virginia which she later voluntarily 

abandoned.     

Plaintiff also alleges that, prior to the start of the representation, Defendant Baruch 

independently filed a letter with the Fairfax County Juvenile Court judge explaining that 

Defendants would represent Plaintiff if her pro se continuance was granted. (Cmplt. at ¶ 58.)  

Although Plaintiff claims this letter induced Plaintiff to retain Defendants, she nowhere alleges -- 

nor could she plausibly do so -- that the letter contained any false representation.  It thus cannot 

form the basis for a legally cognizable fraud claim.   

                                                 
25  The D.C. Rules of Professional Conduct are “strong evidence” of the appropriate standard of care.  Shapiro, 
Lifschitz & Schram, P.C., 24 F. Supp. 2d at 74. 

26  Plaintiff admits that the Maryland motion was to “vacate the 87 Order and dismiss the registration” because it 
was “invalid when made” and “denied [Plaintiff] due process.”  (Cmplt. at ¶¶ 79–80, 91.)  In addition, Plaintiff 
concedes that the motion was “very defensive of her legal rights and … was good enough to win.”  (Cmplt. at ¶ 
104.) 
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Nor can Plaintiff establish any causal connection between her retention of Defendants 

and her alleged injuries, as discussed in detail with respect to the malpractice claims above.  See 

Flax, 935 A.2d at 1103 (“If the cause of [the client’s] loss … was something other than [the 

attorney’s] alleged fraudulent inducement and the chain of events it set off, [the client] could not 

have recovered on a fraudulent-inducement counterclaim, and [the client] would be unable to 

show that but for the Lawyer's failure to pursue that counterclaim, the [client] would have had 

judgment for additional amounts.”). 

2. Fraudulent Misrepresentation and Fraudulent Concealment 

Plaintiff’s fraudulent misrepresentation and fraudulent concealment claims likewise fail 

to state legally cognizable causes of action with particularity.27  For a number of the specific 

false representations Plaintiff alleges, she fails to plead the material facts to which they relate or 

what reliance was placed upon them.  In addition, Plaintiff alleges several times that Defendants 

incorrectly informed her that they had not spoken to anyone at DCSE (Cmplt. at ¶¶ 41–42, 230), 

but, even if true, how does this amount to fraud?  For other alleged fraudulent 

misrepresentations, Plaintiff fails to specifically allege what false statements were made.  

(Cmplt. at ¶ 95 (“Defendants deliberately confused her.”).)  And still other allegations relate to 

subjective legal advice (Cmplt. at ¶ 236 (“[T]he exhortation, ‘You have to deal with a Virginia 

order in Virginia’ was knowingly false.”)) which cannot, as a matter of law, amount to a false 

representation about a material fact. See Richards, 480 F. Supp. 2d at 237 (dismissing fraud 

claim because “there cannot be any truth or falsity, or material facts, in subjective advice”).28   

                                                 
27  One of Plaintiff’s main claims in this category is that Defendants deliberately misled her by not adequately 
informing her about the Maryland dismissal.  (See, e.g., Cmplt. at ¶¶ 118–21.)  However, these complaints are more 
appropriately addressed as a malpractice claim since they appear to relate to an attorney’s duty to keep a client 
reasonably informed about the status of her case.  And as established above with respect to the malpractice claims, 
no causation flows from this alleged fraudulent concealment because Plaintiff was successful in Maryland and, what 
is more, could not have prevented the MCOCSE’s voluntary dismissal of her case. 

28  If the law were otherwise, then the judgmental immunity doctrine in legal malpractice cases, described in detail 
above, would be a nullity.  What is more, Plaintiff’s complaint establishes that she did not rely to her detriment on 
this subjective legal advice.  Rather, when she did not agree with Defendants’ strategy, she terminated the 

Footnote continued 
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And even if Plaintiff had pled the other elements of fraud with particularity, she has not 

and cannot establish a causal link between any fraudulent misrepresentation or concealment and 

damages. See Richards, 480 F. Supp. 2d at 237 (dismissing fraud claims for failure to draw a 

causal connection, beyond a guess, between the false representation and the result).  As 

explained above with respect to the malpractice claims, none of Plaintiff’s alleged damages can 

be causally connected to Defendants’ actions here. 

C. Plaintiff Has No Cause of Action for Intentional Infliction of Emotional 
Distress Because It Is Impossible for Her to Plead Any Legally Cognizable 
Extreme and Outrageous Conduct 

Initially, whether conduct is so extreme and outrageous as to support a claim for 

intentional infliction of emotional distress is a matter of law. Williams v. Callaghan, 938 F. 

Supp. 46, 51 (D.D.C. 1996) (explaining that an intentional infliction of emotional distress claim 

only goes to the jury if reasonable minds could differ on the character of the conduct).  And D.C. 

courts “have been strict in construing what conduct by an attorney, with respect to a client, 

constitutes a cause of action for intentional infliction of emotional distress.” Id. at 51 n.5; see 

also Hinton v. Rudasill, 624 F. Supp. 2d 48, 52 (D.D.C. 2009) (“To state a claim, the conduct 

alleged must be ‘so extreme in degree, as to go beyond all possible bounds of decency, and to be 

regarded as atrocious, and utterly intolerable in a civilized community.’” (quoting Kotsch v. 

District of Columbia, 924 A.2d 1040, 1045–46 (D.C. 2007))).   

The type of conduct that is typically alleged in malpractice cases, such as the failure to 

investigate, research, or prepare or the failure to take certain actions with respect to motion 

practice or trials is not, as a matter of law, extreme and outrageous. See, e.g., Hinton, 624 F. 

Supp. 2d at 53 (finding that “a failure to appear at a court hearing, failure to communicate 

diligently with client, failure to explain legal procedure to client, failure to conduct adequate 
                                                 
Footnote continued from previous page 
representation and hired new counsel. See Wiggins, 853 F. Supp. at 498 (dismissing fraud claim where complaint 
stated that plaintiff disputed allegedly false entry in employment file). 
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legal research, failure to move the court for a continuance, and other failures of that nature” did 

not “reach the level of outrageousness that is required to state a claim of intentional infliction of 

emotional distress”); Williams, 938 F. Supp. at 51–52 (finding no intentional infliction of 

emotional distress claim as a matter of law for an attorney’s “failure to (1) adequately investigate 

identification evidence; (2) adequately interview potential witnesses; (3) make any pre-trial 

motions; (4) move for a mistrial; (5) vigorously cross-examine; and (6) zealously advocate”).   

Here, Plaintiff alleges nothing more than that Defendants failed to utilize all of her 

suggested legal arguments and failed to communicate with her effectively, the same conduct she 

points to as forming the basis for her malpractice claims.29  But, as the court in Williams 

explained, this type of conduct by an attorney cannot legally support an intentional infliction of 

emotional distress claim and must be dismissed.  At base, all of Plaintiff’s claims are merely 

reiterations of her core malpractice claims which must be dismissed, as explained above, for 

failure to state a legally cognizable claim. 

Conclusion 

As the saying goes, “No good deed goes unpunished.”  Almost four years ago, 

Defendants voluntarily took on the pro bono representation of a client facing the financial 

consequences of having failed to comply with a decades old child support order.  Defendants did 

not have to take on the representation and, indeed, gained nothing from it other than the 

unquantifiable sense of fulfilling a need that would otherwise go unmet.  Nevertheless, 

Defendants zealously represented Plaintiff in an attempt to achieve the best possible result for 

her in the face of a questionable legal posture.  Defendants succeeded in having the Maryland 

                                                 
29  Plaintiff characterizes this conduct as bullying, misleading, mocking, scolding, and tormenting (Cmplt. at ¶¶ 
319–20), but simply using these pejorative terms does not make it so. See Hinton, 624 F. Supp. 2d at 52 (explaining 
that, on a 12(b)(6) motion to dismiss, courts “need not, however, ‘accept inferences drawn by plaintiffs if such 
inferences are unsupported by the facts set out in the complaint’” (quoting Kowal v. MCI Communications Corp., 16 
F.3d 1271, 1276 (D.C. Cir. 1994))).  Rather, the actual conduct Plaintiff alleges is that Defendants failed to ensure 
she understood the status of her case and disagreed with her legal strategy.  And even fraud is insufficient conduct to 
state a claim for intentional infliction of emotional distress. Hayes v. Chartered Health Plan, 360 F. Supp. 2d 84, 88 
(D.D.C. 2004). 
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authorities abandon their enforcement of the Virginia order and were well on their way to 

making the best legally supportable arguments in Virginia when Plaintiff terminated the 

representation.  Now, years later, Plaintiff is attacking the pro bono services she received with 

bold and baseless allegations that, even if taken as true, cannot conceal the fact that she suffered 

no harm from Defendants’ representation, only benefit. 

For the foregoing reasons, Defendants respectfully request that Plaintiff’s complaint be 

dismissed in its entirety. 
 

DATED:  December 20, 2011   Respectfully Submitted, 

 

              /s/ Thomas D. Murphy 
       ________________________________                  
  Thomas D. Murphy (DC Bar #211284)  
       Murphy & Mood, P.C. 
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       tmurphy@murphyslawmd.com 
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