
RAYMING CHANG et al.,

Plaintiffs,

v.

THE UNITED STATES OF AMERICA et
al.,

     Defendants.

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

 

Civil No. 02-2010 (EGS/JMF)

ORDER

Having reviewed the parties’ submissions, I have now concluded that, as Special Master,

I should hear from the following persons at an evidentiary hearing: 

1. John Strader  

The District insists that this police officer’s potential testimony that he discovered a

printed copy of the September 27, 2002 JOCC Running Resume is so completely contradicted by

all the other evidence, including evidence that a printed copy of that resume never existed, that

calling him would be a waste of time.  Nevertheless, Strader, at obvious risk to his career, took

the step of writing a letter about his discovery and I am not about to dismiss him as incredible

without hearing from him and, of course, Captain Herold and Terry Ryan, who will called by the

District to contradict him.

2. Monique Pressley 

I have unquestionably ruled in this case that Pressley’s mental impressions, 

conclusions, opinions, or legal theories are absolutely protected from disclosure as work product. 
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See Fed. R. Civ. P. 26(b)(3)(B).  It is equally clear, however, that facts she knows are not

protected because, whether that knowledge is work product, the privilege yields upon a showing

of substantial need and an inability to secure the information from another source without

substantial hardship.  I now conclude 1) that her knowledge of what happened at the now-famous

status conference where plaintiffs’ counsel and I learned for the first time of an effort to delete

data from the E team system is crucial to my work as Special master, 2) that plaintiffs have a

substantial need for it, and 3) that the only other source of this information is hearsay–what

Pressley may have said to others about her knowledge of what had occurred.  I cannot possibly

rule in advance of hearing the questions as to whether the questions are an impermissible effort

to disgorge her mental impressions or strategy.  Nor can I ascertain before she testifies that she

will be forced to disclose what her clients may have told her in confidence, thereby invoking the

attorney-client privilege which, unlike the work product privilege, operates absolutely and does

not yield to a showing of need.  Pressley will therefore have to testify and I will hear the

objections question by question.

As to George Valentine, I understand that as a Rule 30(b)(6) witness, he testified as to

what he learned from Pressley about what she said and did not say about the status conference.  If

we learn what we need to from Pressley’s testimony, then we can postpone hearing from

Valentine until I hear from counsel and read his deposition determine whether his testimony is

still necessary.

3. Eric Kant and Marc Bynum

The District and the Chang plaintiffs differ as to whether either of these witnesses has

first hand useful knowledge about an effort to delete data from the E team system.  The District
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insists Kant has it and wants to call him.  The Chang plaintiffs insist that both have useful

information but that the District should also pay for Bynum to testify.  The District counters that

it has already paid Bynum to come to the District of Columbia to have his deposition taken. 

According to the District, that deposition suffices and, if the Chang plaintiffs want Bynum as a

witness, they should pay for his coming to the District. 

I am reluctant to resolve this issue until I hear from both men and until both sides have

had an opportunity for cross examination.  If Bynum lives more than 100 miles from the

courthouse, we will use the Court’s video-conferencing facilities to take his testimony. 

Therefore, all that Bynum needs to do is get to the nearest federal courthouse.  

4. The Chief of Police  

It appears that Terry Ryan will testify that the Chief of Police and Assistant Chief Anzallo

told Ryan that the Internal Affairs Division of the Metropolitan Police Department would

investigate any attempt to delete data from the E team system.  I will hear from Ryan as to his

recollection of any such directive and then decide whether any additional witnesses, including the

Chief of Police, are necessary.  I may be able to resolve this by stipulation if, as seems the case,

all agree that Anzallo gave such a directive to Ryan, even though Ryan may testify that he does

not recall it. 

Counsel shall now meet and confer by telephone to set dates for the resumption of the

hearing.  The Court notes that November 1 to November 8, 2012 are free on the Court’s calendar

and that counsel should begin their discussions with those dates. 

SO ORDERED.                                                           
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JOHN M. FACCIOLA
UNITED STATES MAGISTRATE JUDGE
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