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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
CIVIL DIVISION

JOSE RODRIGUEZ, et al.,      :
     :

v.      : Case No. 2011 CA 007096 B
     :

THE DISTRICT OF COLUMBIA, et al.,      :

ORDER

Plaintiffs Jose Rodriguez, Andrew Zabavsky, and Benjamin Fetting contend that they 

engaged in conduct protected by the D.C. Whistleblower Protection Act (“DCWPA”) and that 

defendants the District of Columbia, Robert J. Hildum, Alicia Washington, M. Kimberly Brown, 

and Michael Anzallo retaliated against them for this protected conduct and interfered with 

presentation of testimony to the D.C. Council.  The record shows no genuine dispute about any 

material fact, and the admissible evidence would not permit any reasonable jury to find in the

plaintiffs’ favor on any of their claims as a matter of law.  The Court therefore grants the 

defendants’ motion for summary judgment.

I. BACKGROUND

A. Factual background

All three plaintiffs are police officers employed by the Metropolitan Police Department 

(“MPD”).  In 2010 and 2011, all three officers were engaged, among other things, in enforcing 

District of Columbia laws against driving under the influence of alcohol (“DUI”).  See Burke 

Dep. 17 (Pl. Ex. 4).

Three of the four individual defendants are attorneys employed by the Office of the 

Attorney General (“OAG”).  Except for a portion of 2010 when he served as Director of the D.C. 

Department of Youth and Rehabilitation Services, Robert J. Hildum was the Deputy Attorney 

General (“DAG”) who headed OAG’s Public Safety Division.  Alicia Washington served as 
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Assistant Deputy Attorney General under Mr. Hildum.  Within the Public Safety Division,

Assistant Attorney General (“AAG”) M. Kimberly Brown served as the Chief of the Criminal 

Section, which is responsible for prosecuting DUI cases.

Michael Anzallo, the other individual defendant, was the Assistant Chief of Police who 

supervised MPD’s Internal Affairs Bureau (“IAB”) during the time relevant to this case.  IAB is 

responsible for investigating allegations of misconduct by MPD officers.

On February 3, 2010, MPD learned that its Intoxilyzers, the machines it used to measure 

alcohol levels in the breath of suspected drunk drivers, were not properly calibrated and the test 

results might indicate that a person’s breath alcohol content was significantly higher than in fact 

it was.  Def. Answer to Interrogatory 3, at 7 (Def. Ex. 2).  MPD immediately suspended the use 

of the Intoxilyzers, and informed OAG of the problem.  Id.  On February 4, 2010, OAG 

instructed its prosecutors not to rely on scores from MPD’s Intoxilyzer devices in any pending 

DUI cases.  Id. at 7-8.

The plaintiffs allege that they made four disclosures about wrongdoing relating to 

problems with the Intoxilyzers, and that the defendants interfered with a fifth disclosure.

First, on February 22, 2010, Officer Zabavsky sent a short “FYI” email to MPD officers 

who utilized MPD’s Intoxilyzers, copying MPD officials, stating that OAG was not relying on 

any Intoxilyzer results in DUI cases, and that OAG would continue to prosecute these cases 

using other evidence.  After providing this information, Officer Zabavsky wrote, “I’m not sure 

why MPD is keeping us in the dark about this and not informing us to go over to Capitol or Park 

Police for breath testing, but the other agencies are willing to help us out.  I hope this helps 

everyone and hope that MPD will finally provide some sort of guidance on how to handle cases 

involving our equipment.”  2/22/10 Zabavsky email (Def. Ex. 3).  Later that day, an MPD 
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sergeant responded to Officer Zabavsky’s email with a status report, and Officer Zabavsky 

responded, “I’m not questioning the reliability or calibration of MPD’s equipment, I appreciate 

everything you guys have done to get them up and running again.  I’m questioning why the 

department has not put out some guidance for officers to use outside agencies in light of the fact 

that OAG has said they will not being [sic] papering any new DWI cases on MPD Intoxilyzers.”  

2/22/10 Zabavsky email (Def. Ex. 4).

Second, the plaintiffs allege that in and around July 2011, line prosecutors (none of 

whom is a defendant in this case) within OAG told them not to provide second-hand information 

about Intoxilyzer problems when they testified in DUI cases, and that they insisted on testifying 

truthfully.

Third, on December 29, 2010, Officer Zabavsky sent an email to Chief of Police Cathy 

Lanier “in the hope that you could help out with speeding up an investigation that has been 

dragging on for quite a while.”  12/29/10 Zabavsky email (Pl. Ex. 31).  The investigation 

involved possible misconduct by Officers Zabavsky and Rodriguez in the Terran Young matter 

discussed on page 4 below.  Officer Zabavsky stated that IAD had not yet contacted him or 

Officer Rodriguez and requested “any help that you can provide in getting IAD to work on and 

complete the investigation.”  Id.  Officer Zabavsky also stated that “[s]ome people over at the 

OAG’s office would rather us stay quite [sic] or even lie on the stand when asked certain 

question [sic] by the defense attorney’s [sic].”  Id. 

Fourth, on January 24, 2011, Chairman Kristopher K. Baumann of the Fraternal Order of 

Police, Metropolitan Police Department Labor Committee (“FOP”) sent a letter to the Chairman 

of the D.C. Council’s Committee on Public Safety and the Judiciary, and to the Attorney General 

and Inspector General of the District of Columbia.  See Baumann Letter (Pl. Ex. 32).  The FOP is 
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the union that represents many MPD officers, including all three plaintiffs.  In his letter, Mr. 

Baumann discussed issues involving Officers Rodriguez, Zabavsky, and Fetting, and identified

them by name.

The plaintiffs also allege that the defendants interfered with Officer Zabavsky’s ability to 

present live testimony to the D.C. Council on February 28, 2011.  Officers Rodriguez and Fetting 

testified in person at the D.C. Council hearing, and Officer Zabavsky submitted written 

testimony.  However, Officer Zabavsky arrived late and did not testify in person because the 

prosecutor did not release him from the courthouse until final resolution of three DUI cases in 

which he was scheduled to testify as a witness.

The plaintiffs allege that the four disclosures discussed above caused the defendants to 

retaliate against them in several ways.

First, the plaintiffs allege that on July 23, 2010, the defendants retaliated against Officers 

Zabavsky and Rodriguez when OAG referred to MPD for investigation a matter involving how 

these two officers handled and reported about a urine sample from a DUI suspect named Terran 

Young.

Second, the plaintiffs allege that IAB retaliated against Officers Zabavsky and Rodriguez 

in its investigation of the Young matter.  IAB ultimately concluded that Officer Rodriguez had 

provided false information in a police report, and it cleared Officer Zabavsky.  Based on its 

conclusions, IAD recommended that Officer Rodriguez be terminated from MPD and that his 

police powers be revoked pending a hearing, and MPD then suspended Officer Rodriguez’s 

police powers.  MPD’s hearing panel ultimately concluded that Officer Rodriguez’s involvement 

in the Young matter did not constitute misconduct. See Hearing Panel Findings (Def. Ex. 12).
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Third, the plaintiffs allege that in October 2010, the defendants retaliated against all three 

plaintiffs when MPD did not assign them to the Impaired Driver Support Unit (“IDSU”), and 

when MPD decided not to pay for certain training.

Fourth, the plaintiffs allege that on December 23, 2010, the defendants retaliated against

Officers Zabavsky when OAG referred to IAD a complaint involving Marissa Miller.  In the 

summer of 2009, Ms. Miller complained that Officer Zabavsky harassed her during an arrest.  

See Def. Mem. 14 n.18.  MPD closed the matter without disciplinary action after Ms. Miller 

refused to cooperate in its investigation. See 6/8/11 IAD Investigative Report at 8 (Def. Ex. 16).

B. Procedural background

The plaintiffs filed this case on September 2, 2011.  The parties have conducted extensive 

discovery, including 16 depositions, and they have litigated a number of procedural, discovery, 

and substantive motions.

The defendants’ consolidated motion for summary judgment is now fully briefed.

II. DISCUSSION

A. Summary judgment standard

Under Rule 56(c), summary judgment shall be granted forthwith if the record shows that 

there is no genuine issue of material fact, and that the moving party is entitled to judgment as a 

matter of law.  See Osbourne v. Capital City Mortgage Corp., 667 A.2d 1321, 1324 (D.C. 1995); 

Smith v. Washington Metropolitan Area Transit Authority, 631 A.2d 387, 390 (D.C. 1993).  

Summary judgment “is properly regarded not as a disfavored procedural shortcut, but rather as 

an integral part of the [Superior Court rules] as a whole, which are designed to secure the just, 

speedy and inexpensive determination of every action.”  Mixon v. Washington Metropolitan Area 

Transit Authority, 959 A.2d 55, 58 (D.C. 2008) (quotations omitted).
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“A genuine issue of material fact exists if the record contains some significant probative 

evidence … so that a reasonable fact-finder would return a verdict for the non-moving party.”

Brown v. 1301 K Street Limited Partnership, 31 A.3d 902, 908 (D.C. 2011) (quotation and 

citation omitted).  To determine which facts are “material,” a court must look to the substantive 

law on which each claim rests.  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).  

The Court must consider the evidence in the light most favorable to the non-moving party 

and grant summary judgment only if no reasonable juror could find for the non-moving party as 

a matter of law.  Biratu v. BT Vermont Avenue, LLC, 962 A.2d 261, 263 (D.C. 2008); Tucci v. 

District of Columbia, 956 A.2d 684, 690 (D.C. 2008). The Court is required to “conduct an 

independent review of the record to determine whether any relevant factual issues exist by 

examining and taking into account the pleadings, depositions, and admissions along with any 

affidavits on file, construing such material in the light most favorable to the party opposing the 

motion.”  District of Columbia v. Verizon Washington, DC Inc., 963 A.2d 1144, 1155 (D.C. 

2009).  The Court cannot “resolve issues of fact or weigh evidence at the summary judgment 

stage.”  Barrett v. Covington & Burling, LLP, 979 A.2d 1239, 1244 (D.C. 2009).  “Credibility 

determinations, the weighing of the evidence, and the drawing of legitimate inferences from the 

facts, are jury functions, not those of a judge” deciding a motion for summary judgment.   

Anderson, 477 U.S. at 255.

The moving party has the burden to establish that there is no genuine issue of material 

fact and that it is entitled to judgment as a matter of law.  Osbourne, 667 A.2d at 1324.  If the 

moving party carries this burden, the burden shifts to the non-moving party to show the existence 

of an issue of material fact.  Bruno v. Western Union Financial Services, Inc., 973 A.2d 713, 716 

(D.C. 2009) (quotations and citations omitted); Osbourne, 667 A.2d at 1324.  Viewing the non-
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moving party’s evidence in the light most favorable to it, the Court must decide whether “the 

evidence presents a sufficient disagreement to require submission to a jury or whether it is so 

one-sided that one party must prevail as a matter of law.”  Hunt v. District of Columbia, 66 A.3d 

987, 990 (D.C. 2013) (quotation and citation omitted); Bruno, 973 A.2d at 717 (non-moving 

party “must produce at least enough evidence to make out a prima facie case in support of his [or 

her] position”) (citations omitted).  “Mere conclusory allegations in response to a properly 

supported motion are insufficient to avoid summary judgment.”  Wallace v. Eckert, Seamans, 

Cherin & Mellott, LLC, 57 A.3d 943, 951 (D.C. 2012) (citations omitted).  Rather, the “party 

opposing summary judgment must set forth by affidavit or in similar sworn fashion specific facts 

showing that there is a genuine issue for trial.”  Id. at 950 (quotation and citation omitted).  In 

addition, “[w]hile the jury may draw reasonable inferences from the evidence, it may not base its 

verdict on guess or speculation.”  Id. at 951; Hunt, 66 A.3d at 990 (non-moving party’s “mere 

speculations are insufficient to create a genuine issue of fact and thus withstand summary 

judgment”) (quotation and citation omitted).

Rule 56(e) provides that “[s]upporting and opposing affidavits shall be made on personal 

knowledge, shall set forth such facts as would be admissible in evidence, and shall show 

affirmatively that the affiant is competent to testify to the matters stated therein.”  Thus, “[a] 

proffer of inadmissible hearsay cannot defeat a motion for summary judgment.” Freeman v. 

District of Columbia, 60 A.3d 1131, 1144 (D.C. 2012); see Gleklen v. Democratic Congressional

Campaign Committee, Inc., 199 F.3d 1365, 1369 (D.C. Cir. 2000) (just as “[v]erdicts cannot rest 

on inadmissible evidence,” “sheer hearsay . . . counts for nothing” at summary judgment).
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B. The DCWPA

The DCWPA is intended to ensure that “employees of the District government are free to 

report waste, fraud, abuse of authority, violations of law, or threats to public health or safety 

without fear of retaliation or reprisal.” D.C. Code § 1-615.51.  The purpose of the DCWPA “is 

to protect employees who possess knowledge of wrongdoing that is concealed … and who step 

forward to help uncover and disclose that information.” Williams v. District of Columbia, 9 A.3d 

484, 489 (D.C. 2010) (quotations and citations omitted).  “Like other whistleblower statutes, it 

was enacted to protect employees who risk their own personal job security for the benefit of the 

public.”  Id. at 490 (quotation, citation, and footnote omitted).  

“The DCWPA provides a specific, burden-shifting structure for the litigation of 

whistleblower claims, which is likewise the standard by which a summary judgment disposition 

must be reviewed.”  Freeman, 60 A.3d at 1140 (quotations, brackets, footnote, and citation 

omitted).  “First, a District government employee must prove by a preponderance of the evidence 

[1] that [he or she] made a protected disclosure, [2] that a supervisor retaliated or took or 

threatened to take a prohibited personnel action against [him or her], and [3] that [his or her] 

protected disclosure was a contributing factor to the retaliation or prohibited personnel action.”  

Id. at 1141 (quotation and footnote omitted); see Williams, 9 A.3d at 488; Wilburn v. District of 

Columbia, 957 A.2d 921, 924 (D.C. 2008).  “If the plaintiff makes the requisite showing, the 

burden shifts to the District to ‘prove by clear and convincing evidence that the alleged action 

would have occurred for legitimate, independent reasons even if the employee had not engaged 

in [protected] activities.’”  Freeman, 60 A.3d at 1141 (quoting § 1-615.54(b), footnote omitted).
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1. Protected disclosures

Section 1-615.52(a)(6) of the Act defines a “protected disclosure” as:

any disclosure of information, not specifically prohibited by statute, without 
restriction to time, place, form, motive, context, forum or prior disclosure made to 
any person by an employee or applicant, including a disclosure made in the 
ordinary course of an employee’s duties by an employee to a supervisor or a 
public body that the employee reasonably believes evidences:

(A) Gross mismanagement;

(B) Gross misuse or waste of public resources or funds;

(C) Abuse of authority in connection with the administration of a 
public program or the execution of a public contract;

(D) A violation of a federal, state, or local law, rule, or regulation . . . .; 
or

(E) A substantial and specific danger to the public health and safety.

“The eligibility of a disclosure for protection under the DCWPA thus hinges not upon 

whether the [conduct] was ultimately determined to be illegal, but whether appellant reasonably 

believed it was illegal.”  Freeman, 60 A.3d at 1141 (quotations, citation, and footnote omitted).  

To determine whether an employee’s belief is reasonable, the Court applies the “so-called 

‘disinterested observer’ test”:  “Could a disinterested observer with knowledge of the essential 

facts known to and readily ascertainable by the employee reasonably conclude that the actions of 

the government evidence illegality[, etc.]?”  Id. at 1151 (brackets omitted, quoting Zirkle v. 

District of Columbia, 830 A.2d 1250, 1259-60 (D.C. 2003), which in turn quoted Lachance v. 

White, 174 F.3d 1378, 1381 (Fed. Cir. 1999)).1  “A purely subjective perspective of an employee 

is not sufficient even if shared by other employees.”  Freeman, 60 A.3d at 1151.  The reference 

to “readily ascertainable facts” is included “not to protect rumor-mongering, but to underscore 
                                                       

1 In construing the DCWPA, D.C. courts find “it helpful to consider how its federal 
counterpart, 5 U.S.C. § 2302 (b)(8)(B) (2008), and similar state whistleblower laws have been 
interpreted.”  Freeman, 60 A.3d at 1141 & n.14.
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that the test requires consideration of all the evidence presented, including that which detracts 

from a reasonable belief.”  Id. at 1152 (quotations and citations omitted).  “An employee cannot 

attain whistleblower status by dispensing with due diligence and remaining unjustifiably ignorant 

of information that would have refuted or cast doubt on his charges.”  Id.

Whether the disclosure is protected depends on the information that the employee 

actually disclosed in a report to a supervisor.  “[T]he basis for determining the nature of … 

charges that a putative whistleblower has made are the statements … in her complaint … not her 

subsequent characterization of those statements in litigation.” Wilburn, 957 A.2d at 925 

(quotations, citation, and brackets omitted).

A protected disclosure includes disclosure of information that an employee reasonably 

believes evidences “[g]ross mismanagement in connection with the administration of a public 

program or the execution of a public contract.”  D.C. Code § 2-223.01(7)(A).  For a disclosure of 

“gross mismanagement” to be protected, “an employee must disclose such serious errors by the 

agency that a conclusion the agency erred is not debatable among reasonable people.”  Wilburn, 

957 A.2d at 925 (quoting White, 391 F.3d at 1382.  “[D]ebatable differences of opinion 

concerning policy matters are not protected disclosures.”  White, 391 F.3d at 1382; see Crews v. 

Department of the Army, 1999 U.S. App. LEXIS 25103, at *5-6 (Fed. Cir. Oct. 8, 1999)

(“Congress further showed its intent that the term ‘gross waste of funds’ is to reflect more than 

just debatable expenditure when it passed the Whistleblower Protection Act of 1989, changing 

the reference from ‘mismanagement’ in the CSRA to ‘gross mismanagement’.”).2 The DCWPA 

“is not a weapon in arguments of policy or a shield for insubordinate conduct.”  Freeman, 60 

                                                       
2 “This non-debatable requirement does not, of course, apply to alleged violations of 

statutes or regulations. In that circumstance, there may be a reasonable belief that a violation has 
occurred, even though the existence of an actual violation may be debatable.”  White, 391 F.3d at
1382 n.2.
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A.3d at 1151-52 (quotation and citation omitted).  “Mere differences of opinion between an 

employee and his agency superiors as to the proper approach to a particular problem or the most 

appropriate course of action do not rise to the level of gross mismanagement.”  Mentzer v. 

Lanier, 677 F. Supp. 2d 242, 250 (D.D.C. 2010) (quoting White v. Department of the Air Force, 

391 F.3d 1377, 1381 (Fed. Cir. 2004)), aff’d, 408 Fed. App. 379 (D.C. Cir. 2010)).  In addition, 

“gross mismanagement” means “a management action or inaction which creates a substantial 

risk of significant adverse impact upon the agency’s ability to accomplish its mission.”  See 

Bowyer v. District of Columbia, 910 F. Supp. 2d 173, 195 (D.D.C. 2012) (quotations and 

citations omitted).

“Gross mismanagement must be more than mere inadvertence or negligence.”  Lopez v. 

U.S. Dep’t of Housing & Urban Development, 1996 U.S. App. LEXIS 24807, at *3 (Fed. Cir. 

Sep. 19, 1996) (citing Ward v. Merit Systems Protection Board, 981 F.2d 521, 525 (Fed. Cir. 

1992)); see Bowyer, 910 F. Supp. 2d at 197 (“simple professional negligence on the part of a 

relatively inexperienced investigator” does not amount to gross negligence); Mentzer, 677 F. 

Supp. 2d at 250 (negligent care of mounted police horses in combination with false and 

fraudulent acts may constitute “a management action or inaction which creates a substantial risk 

of significant adverse impact upon the agency’s ability to accomplish its mission”) (quotation 

and citation omitted).

A protected disclosure also includes disclosure of information that an employee 

reasonably believes evidences an “[a]buse of authority in connection with the administration of a 

public program or the execution of a public contract.”  D.C. Code § 2-223.01(7)(C); see, e.g.

Saint-Jean v. District of Columbia, 846 F. Supp. 2d 247, 253 & 262 (D.D.C. 2012) (disclosure 
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that a government official accepted bribes for paychecks and allowed friends to use public buses 

for personal use is protected disclosure of abuse of authority, as well as gross mismanagement).

Disclosure of conduct that an employee reasonably believes is illegal is protected.  

However, “disclosures of trivial violations do not constitute protected disclosures.”  Langer v. 

Dep’t of the Treasury, 265 F.3d 1259, 1266 (Fed. Cir. 2001) (quoting Herman v. Dep’t of 

Justice, 193 F.3d 1375 (Fed. Cir. 1999)). “The WPA’s aim is to encourage reporting of a 

‘genuine violation of law’ rather than ‘minor or inadvertent miscues occurring in the 

conscientious carrying out of a federal official or employee’s assigned duties.’”  Langer, 265 

F.3d at 1266 (quoting Herman, 193 F.3d at 1381); see Crews, 1999 U.S. App. LEXIS 25103, at 

*5.

An employee does not make a protected disclosure by providing information that is 

already publicly known.  Williams, 9 A.3d at 490.  The 2010 amendments to the DCWPA 

broadened the definition of “protected disclosure” to include “any disclosure of information . . . 

without restriction to … prior disclosure made to any person by an employee.” See D.C. Code. 

§ 1-615.52(a)(6).  This new language “reflects the Council’s focus on protecting employees or 

applicants who risk their job security to disclose information that might have already been 

disclosed by another employee or applicant, not on protecting employees’ or applicants’

conveyance of information that is the subject of discussion among, and that has already been the 

subject of complaints by, concerned members of the general public.”  Williams, 9 A.3d at 490 

n.5.



13

2. Protests to wrongdoers

Courts interpreting the federal WPA have consistently held that a “criticism directed to 

the wrongdoers themselves is not normally viewable as whistleblowing.”  See Willis v. U.S. 

Dep’t of Agriculture, 141 F.3d 1139, 1144 (Fed. Cir. 1998). This principle is rooted in the 

language of the statute that requires a “disclosure.”  Only a “disclosure” is protected under the 

DCWPA and the federal WPA, and “the term ‘disclosure’ means to reveal something that was 

hidden and not known.”  Huffman v. Office of Personnel Management, 263 F.3d 1341, 1349-50

(Fed. Cir. 1001); cf. Williams, 9 A.3d at 489-90 (disclosing what is already known does not serve 

the purposes of the DCWPA).  “When an employee reports or states that there has been 

misconduct by a wrongdoer to the wrongdoer, the employee is not making a ‘disclosure’ of 

misconduct” because “the wrongdoer necessarily knew of the conduct already because he is the 

one that engaged in the misconduct.”  Huffman, 263 F.3d at 1350.

In addition, “[t]he purpose of the statute is to encourage disclosures that are likely to 

remedy the wrong.”  Huffman, 263 F.3d at 1350 (citations omitted); see Wilburn, 957 A.2d at 

297 (citing Huffman for the proposition that the disclosure has to be made to a person in a 

position to remedy the wrong); Williams, 9 A.3d at 489 (DCWPA’s purpose “is to foster an 

environment in which District employees feel free to expose abuses to their superiors who are in 

a position to ‘recommend or take remedial or corrective action[.]’”) (quoting D.C. Code § 1-

615.52 (a)(8)).  “The wrongdoer is not such a person.”  Huffman, 263 F.3d at 1350.  If the 

supervisor contemplating the action that the employee reasonably believes is illegal accepts the 

employee’s argument and does not take the action, the employee has no need to blow the whistle 

on the supervisor because the need for remedial or corrective action has been eliminated.  If the 
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supervisor rejects the employee’s argument and engages in the action, and if the employee then 

acquiesces in the decision, the employee has not blown the whistle at all.

“Extending the WPA to cover reports to a supervisor of the supervisor’s own misconduct 

would also have drastic adverse consequences.”  Huffman, 263 F.3d at 1350.  “[D]iscussion and 

even disagreement with supervisors over job-related duties is a normal part of most 

occupations.”  Id. (quoting Willis, 141 F.3d at 1143).  As a result, “[i]f every complaint made to a 

supervisor concerning an employee’s disagreement with the supervisor’s actions were considered 

to be a disclosure protected under the WPA, virtually every employee who was disciplined could 

claim the protection of the Act.”  Huffman, 263 F.3d at 1350.  “Extending the WPA’s protections 

to such situations would be inconsistent with the WPA’s recognition of the importance of 

fostering the performance of normal work obligations and subjecting employees to normal, non-

retaliatory discipline.”  Id. at 1352 (discussing a broader exception for reporting in the ordinary 

course of duties).  It is “highly unlikely” that the legislature intended this result.  See id. at 1352 

n.4.3

In 2012, Congress amended the federal WPA to provide that “[a] disclosure shall not be 

excluded from” the WPA’s protection because “the disclosure was made to a supervisor or to a 

person who participated in an activity.” Whistleblower Protection Enhancement Act of 2012, 

Pub. L. No. 112-199, § 101(b)(2)(C), 126 Stat. 1465, 1465-66; see Leshinsky v. Telvent GIT, 

S.A., 2013 U.S. Dist. LEXIS 62364, at *38-40 (S.D.N.Y. May 1, 2013) (citing Nasuti v. Merit 

Systems Protection Board, 2013 U.S. App. LEXIS 1039, 2013 WL 163827, at *1 (Fed. Cir. Jan. 

                                                       
3  If a D.C. government employee is discharged due to a reasonable disagreement with 

her immediate supervisor, the employee may have a cause of action under a law or regulation 
other than the DCWPA or for the common law tort of wrongful discharge if the employee is an 
at-will employee and the discharge violates a clear mandate of public policy.  See generally 
Carter v. District of Columbia, 980 A.2d 1217, 1225 (D.C. 2009).  Here, the plaintiffs assert 
claims only under the DCWPA.
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16, 2013)).  The legislative history of the 2012 amendments criticized federal courts for 

“undermin[ing]” the “plain language” of the WPA by excluding disclosures to supervisors.  See

S. Rep. No. 112-155, at 4-5 (2012).

The Court assumes without deciding that the DCWPA should be interpreted consistent 

with the 2012 amendments to the federal WPA – just as the Court would generally interpret the 

DCWPA consistent with a (hypothetical) 2012 Federal Circuit decision if that decision 

overturned prior Federal Circuit decisions interpreting parallel language in the federal WPA not 

to apply to disclosures to wrongdoers.  However, even assuming such an interpretation is 

appropriate prospectively, the Court could not interpret the 2012 amendment to the federal WPA 

to apply retroactively to conduct in 2010.

In Tippett v. Daly, 10 A.3d 1123, 1131 (D.C. 2010) (en banc), the Court of Appeals 

refused to give retroactive effect to a 2009 amendment to a notice provision in the Tenant 

Opportunity to Purchase Act (“TOPA”) that effectively rejected a recent interpretation of TOPA 

by the Court of Appeals and that was intended, according to the legislative history, to clarify the 

statute:

The Council may have clarified TOPA for the future, but it did not purport to 
enact legislation that would govern this case. Given the absence of clearly 
expressed intent to the contrary, we presume that the amendment does not apply 
retroactively. …  Nor did the Council’s action in 2009 provide meaningful 
assistance in discerning the intent of the predecessor Councils which enacted 
TOPA and later added the thirty-day deadline. …  In sum, nothing about the 
recent amendments changes our understanding of what the statute meant in 2001.

Following Tippett, Williams v. District of Columbia, 825 F. Supp. 2d 88 (D.D.C. 2011), refused 

to give retroactive effect to a 2010 amendment to the DCWPA that limited the definition of the 

term “prohibited personnel action.”  Williams held that the amendment was substantive, not 

procedural, because “any meaningful expansion or contraction of that term will have important 
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consequences for the substantive rights and obligations attaching to primary conduct.”  Id. at 95 

(citing Tippett).  Williams rejected the District’s argument that the amendment applied to earlier 

conduct because it “‘merely clarif[ied]’’ the prior state of the law” because the District was 

“laboring under the misapprehension that a ‘clarifying’ act should always be presumed to apply 

retroactively.”  Id. at 96.  Similarly, applying the “general rule” that “statutes are to be construed 

as having only a prospective operation unless there is a clear legislative showing that they are to 

be given a retroactive or retrospective effect,” the D.C. Circuit recently held that a 2009 

amendment to the DCWPA imposing individual liability should not be applied retroactively. See 

Payne v. District of Columbia, 2013 U.S. App. LEXIS 11478, at *17 (D.C. Cir. June 7, 2013)

(quoting Wolf v. D.C. Rental Accommodations Commission, 414 A.2d 878, 880 n.8 (D.C. 1980)).  

Here, the plaintiffs cite nothing to suggest that the U.S. Congress intended the 2012 

amendments to apply retroactively in cases under the federal WPA, much less in cases under the 

DCWPA.  If the D.C. Council had amended the DCWPA in 2012 in the same way and for the 

same reasons that the U.S. Congress amended the federal WPA in 2012, the Court would not 

apply the amendments to the DCWPA retroactively, and retroactive application of the 

amendment to the federal WPA is equally unwarranted.  Expanding the definition of “protected 

disclosure” to include statements to wrongdoers would affect substantive rights and obligations 

of employees and supervisors, so imposing new liability under the DCWPA would be a 

substantive change subject to the presumption against retroactivity.  See Payne, 2013 U.S. App. 

LEXIS 11478, at *19-20; Williams, 825 F. Supp. 2d at 95.

Furthermore, even if the 2012 amendments to the federal WPA generally applied 

retroactively to claims under the DCWPA, they would not apply to the extent that the 

communication to the alleged wrongdoer involved a refusal to obey an allegedly illegal order.  
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As discussed in Section II.B.3 below, to qualify for protection under the DCWPA for refusal to 

obey an illegal order, an employee must prove that the order is illegal, and it is not enough that 

the employee reasonably believes that the order is illegal.  Thus, at a minimum, to the extent that

Officers Rodriguez, Zabavsky, or Fetting contend that they are protected under the DCWPA 

because they refused to obey an illegal order by a wrongdoer, they must prove that the order was 

actually illegal.  Interpreting the 2012 amendment to the federal WPA concerning protests of 

illegal conduct to wrongdoers to apply to refusals to obey illegal orders would nullify the clear 

legislative intent to protect employees who directly refuse to obey an order only if that order is 

actually illegal.

3. Refusal to comply with illegal order

In addition to protecting employees who disclose illegal and other wrongful activity, the 

DCWPA protects an employee who “refuses to comply with an illegal order.” See D.C. Code 

§ 1-615.52(a)(5)(A).  An “illegal order” is defined as “a directive to violate or to assist in 

violating a federal, state or local law, rule, or regulation.”  See id. § 1-615.52(a)(4).

The plaintiffs suggest that a refusal to obey an order is protected if the employee 

reasonably believes the order is illegal, even if it is in fact legal.  See Pl. Opp. at 31.  Although 

the “reasonable belief” standard applies to protected disclosures, it does not apply to refusals to 

obey orders.  To establish that a refusal to obey an order was illegal, the plaintiffs must establish 

that the order was actually illegal, and it is not enough that they subjectively or objectively 

believed it to be unlawful.  In other words, an employee who disobeys a direct order can be 

disciplined for insubordination even if the employee reasonably, but incorrectly, believes the 

order is illegal.



18

4. Prohibited personnel action

The DCWPA provides that “[a] supervisor shall not take, or threaten to take, a prohibited 

personnel action or otherwise retaliate against an employee because of the employee’s disclosure 

or because of an employee’s refusal to comply with an illegal order.”  D.C. Code § 1-615.53. 

The DCWPA defines “prohibited personnel action” broadly to include “recommended, 

threatened, or actual termination, demotion, suspension, or reprimand; involuntary transfer, 

reassignment, or detail; . . . or retaliating in any other manner against an employee because that 

employee makes a protected disclosure or refuses to comply with an illegal order.”  Id. § 1-

615.52(a)(5)(A). 

In D.C. Code § 615.52(a)(8), the DCWPA defines “supervisor” to mean a D.C. 

government employee who either (1) meets the definition of a “supervisor” in § 1-617.01(d) or 

(2) “has the authority to effectively recommend or take remedial or corrective action for the 

violation of a law, rule, regulation or contract term, or the misuse of government resources that 

an employee may allege or report pursuant to this section, including without limitation an agency 

head, department director, or manager.”  Section 1-617.01(d) in turn defines “supervisor” to 

mean “an employee having authority, in the interest of an agency, to hire, transfer, suspend, lay 

off, recall, promote, discharge, assign, reward, or discipline other employees, or responsibility to 

direct them, or to evaluate their performance, or to adjust their grievances, or effectively to 

recommend such action ….”

5. Causation

An employee must prove by a preponderance of the evidence that his protected disclosure

or refusal to comply with an illegal order was a “contributing factor” to the retaliation or 

prohibited personnel action. A “contributing factor” means “any factor which, alone or in 
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connection with other factors, tends to affect in any way the outcome of the decision.”  D.C. 

Code § 1-615.52(a)(2).  “Causation is all-important, because while an employee makes a prima 

facie case by showing that the ‘protected disclosure’ was a ‘contributing factor’ to the 

disciplinary action, a jury must find a direct causal link in order for there to be liability under §1-

615.53.”  Johnson v. District of Columbia, 935 A.2d 1113, 1119 (D.C. 2007) (quotations and 

citation omitted).  “Essentially, then, liability under the Whistleblower Protection Act is 

measured under a ‘but for’ analysis.”  Id. (quotations and citations omitted). 

6. Interference with furnishing information to the D.C. Council

The DCWPA provides that “a person shall not interfere with or deny the right of 

employees, individually or collectively, to furnish information to the Council, a Council 

committee, or a Councilmember.”  D.C. Code § 1-615.53(b).4

This prohibition against interference applies to “a person,” and it is not explicitly limited 

to “supervisors.”  Although the “initial step in statutory interpretation is to first look at the 

language of the statute by itself to see if the language is plain and admits of no more than one 

meaning,” “[t]he court may appropriately look beyond plain meaning … where (1) a review of 

the legislative history or an in-depth consideration of alternative constructions of the statutory 

language reveals ambiguities that the court must resolve; (2) the literal meaning of the statute 

produces absurd results; (3) the plain meaning construction leads to an obvious injustice; or (4) 

refusal to adhere to plain meaning is necessary in order to effectuate the legislative purpose of 

the statute as a whole.”  Dobyns v. United States, 30 A.3d 155, 159 (D.C. 2011) (quotations and 

citation omitted); see Adgerson v. Police & Firefighters’ Retirement and Relief Board, 2013 

D.C. App. LEXIS 498, at *19 (D.C. Aug. 15, 2013) (“the plainness or ambiguity of statutory 

                                                       
4  The statute contains an exception for “cases where the communication would be 

unlawful,” but the defendants do not contend this exception applies in this case.
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language is determined not only by reference to the language itself, but also by considering the 

specific context in which that language is used, and the broader context of the statute as a 

whole,” and “[e]xamining this context includes consideration of [the] entire enactment against 

the backdrop of its policies and objective, … as well as a review of the statute’s legislative 

history”) (quotation and citation omitted); Baltimore v. District of Columbia, 10 A.3d 1141, 1146 

(D.C. 2011) (“there is wisely no rule of law forbidding resort to explanatory legislative history 

no matter how clear the words may appear on superficial examination.”) (quotation and citation 

omitted).

Here, interpreting “a person” literally would lead to absurd and unjust results – for 

example, imposing liability on a doctor who is unable to accommodate a request by a D.C. 

government employee to reschedule a medical appointment so that the employee can attend a 

meeting with Council staff.  Moreover, the basic purpose of the DCWPA is to protect employees 

of the D.C. government from their employer, and interpreting “a person” to mean a supervisor is 

consistent with that purpose and with the other provisions of the Act.

Accordingly, it is appropriate to consider the legislative history of this provision.  The 

relevant Committee report states that “the proposed legislation explicitly prohibits supervisors

from restricting a District employee from furnishing information to the Council,” and the 

section-by-section analysis explains that the addition of subsection (b) to § 1-615.53 “provides 

that supervisors cannot interfere with communications to the Council.”  D.C. Council Committee 

on Government Operations and the Environment, Whistleblower Protection Amendment Act of 

2009, Rep. Bill 18-233, at 6 & 9 (2009) (emphasis added).  That guidance is consistent with the 

general principle embodied in the Act to prohibit supervisors from retaliating against protected 

conduct by their employees.  To avoid otherwise absurd and unfair results, the Court interprets 
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§ 1-615.53(b) to apply only when a supervisor interferes with an employee’s right to provide 

information to the Council.  Consistent with the definition of “supervisor” in § 615.52(a)(8), the 

Court interprets § 1-615.53(b) to apply if any person with “authority to effectively recommend or 

take remedial or corrective action” interferes with an employee’s right to furnish information to 

the Council.

Section 1-615.53(b) prohibits only unjustified and unreasonable interference.  The verb

“interfere” generally connotes unreasonable or unjustified action.  See Grant v. District of 

Columbia, 908 A.2d 1173, 1180 n.13 (D.C. 2006) (a person’s right to follow a chosen trade or 

profession is protected from unreasonable government interference); Holmes v. Amerex Rent-A-

Car, 710 A.2d 846, 848 (D.C. 1998) (the law generally protects legitimate interests from 

“unreasonable interference”); Tanaka v. Sheehan, 589 A.2d 391, 393-94 (D.C. 1991) (right to 

use easement is protected from only unreasonable interference).  Courts often apply a rule of 

reason in interpreting nominally absolute statutory and even constitutional provisions.  See Nova 

University v. Educational Institution Licensure Commission, 483 A.2d 1172, 1182 (D.C. 1984)

(legislatures may curtail speech even though the First Amendment provides categorically that 

Congress “shall make no law … abridging the freedom of speech”); Ellis v. James V. Hurson 

Associates, Inc., 565 A.2d 615, 618 n.12 (D.C. 1989) (blanket statutory prohibition against 

restraints of trade applies only to unreasonable restraints); Brown v. District of Columbia, 727 

A.2d 865, 868 (D.C. 1999) (statutory duty of parents to place children in regular school 

attendance requires only reasonable efforts).  It would be absurd to interpret § 1-615.53(b), for 

example, to require a sergeant to authorize a police officer in hot pursuit of a fleeing drunk driver 

to break off the pursuit so he could attend a routine meeting with Council staff.
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C. Alleged protected disclosures and illegal orders

Officer Zabavsky’s February 22 and December 29, 2010 emails, and the three plaintiffs’

responses to prosecutors’ instructions about their trial testimony, do not constitute protected 

disclosures or refusals to obey illegal orders.  The Court addresses these alleged protected 

disclosures in chronological order.

1. February 22, 2010 email from Officer Zabavsky

Officer Zabavsky claims that the information he disclosed in his February 22, 2010 email 

was information that he reasonably believed evidenced gross mismanagement.  Pl. Opp. 25-27.  

No reasonable jury could interpret this email to disclose “such serious errors by the agency that a 

conclusion the agency erred is not debatable among reasonable people.”  See Wilburn, 957 A.2d 

at 925. Officer Zabavsky merely expresses (1) disappointment that MPD was “keeping us in the 

dark” about why OAG stopped relying on Intoxilyzers and (2) “hope that MPD will finally 

provide some sort of guidance on how to handle cases involving our equipment.”  It is absurd to 

contend that whenever an employee expresses frustration about the scope of information-sharing 

or the pace of decision-making in a large government organization, that employee becomes a 

whistleblower insulated to a significant degree from adverse personnel actions. See Huffman, 

263 F.3d at 1350 (“every complaint made to a supervisor concerning an employee’s 

disagreement with the supervisor’s actions” is not “a disclosure protected under the WPA.”).  

When they learned that MPD’s Intoxilyzer devices were not properly calibrated, both 

MPD and OAG were faced with a serious problem that had significant implications for past,

pending, and future cases.  That MPD and OAG took time to investigate and analyze the issues is 

not evidence of gross mismanagement; to the contrary, it reflects good and responsible

management.  The calibration issue arose only about three weeks before Officer Zabavsky sent 
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his email.  MPD promptly provided information to officers, including a February 4, 2010 

teletype informing them that they should not use the breath testing instruments. See Def. Answer 

to Interrogatory 3, at page 7 (Def. Ex. 2).  On February 25, 2010 just three days after Officer 

Zabavsky’s email, Assistant Chief Patrick A. Burke again notified officers “of a potential 

problem with the accuracy of the instruments” and stated “that the results of the investigation 

would be made public once the research has concluded.”  Zabavsky Feb. 28, 2011 D.C. Council 

Testimony, at RODRIGUEZ-00213 (Pl. Ex. 36).  

In both his email and in his summary judgment papers, Officer Zabavsky did not identify 

any information he had that made it reasonable for him to believe that any delay in resolving the 

issues related to the Intoxilyzer devices and communicating additional information to rank-and-

file officers constituted mismanagement, much less gross mismanagement. Officer Zabavsky 

has not cited any facts supporting a reasonable inference that MPD was taking an unreasonable 

amount of time to review the issue and, among other things, to discuss with other police 

departments operating in the District the use of their breath analysis equipment.  See Potomac 

Development Corp. v. District of Columbia, 28 A.3d 531, 546 (D.C. 2011) (unreasonable to infer 

that delay is extraordinary when legitimate reasons could explain delay).  Nor did Officer 

Zabavsky identify any practical need for officers to know sooner rather than later why MPD had 

suspended use of the Intoxilyzers or why OAG stopped papering DUI cases to the extent they 

were dependent on questionable Intoxilyzer test results.

The plaintiffs suggest that not prosecuting drunk drivers would be “a huge miscarriage of 

justice.”  Pl. Opp. at 4 (quoting Margiotta Dep. 25 (Pl. Ex. 11)); see Pl. Opp. at 26-27.  But as 

Officer Zabavsky’s email stated, the District continued to prosecute drunk drivers – just not 

based on inaccurate and unreliable Intoxilyzer results that could be off by 40 percent.  See
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Zabavsky Dep. 70:17-19 (“I was informed by Mr. Paegle … that these instruments were off by 

as much as 40 percent …”). It would have been gross mismanagement, and a miscarriage of 

justice, for MPD to continue to use its Intoxilyzer machines, and for OAG to try to use their 

results in court, even though the machines were not properly calibrated. Officer Zabavsky did 

not suggest in his email any reasonable basis to believe otherwise. For the same reasons, he did 

not disclose, or have any reasonable basis to believe, that MPD engaged in gross misuse or waste 

of public resources or created a substantial and specific danger to the public safety.  See Pl. Opp. 

at 27.

Whether the disclosure is protected depends on the information that the employee 

actually disclosed in a report to a supervisor – not his subsequent characterization of his report.  

See Wilburn, 957 A.2d at 925.  “[T]he Court cannot merely rubber-stamp the plaintiffs’ post hoc

characterizations and relieve the plaintiffs of their burden to demonstrate that” the alleged 

disclosure was protected.   See Bowyer, 910 F. Supp. 2d at 197 (citing Wilburn, 957 A.2d at 

925).  Here, Officer Zabavsky’s email on its face was not a disclosure of gross mismanagement, 

and he has not identified any information that provides a reasonable basis for any belief that it 

was gross mismanagement.  Although a plaintiff is “not required to use ‘magic words’ to trigger 

the protections of the [DCWPA],” simply including “magic words” is not sufficient to establish a 

claim.  See Williams, 9 A.3d at 488; Kakeh v. United Planning Organization, Inc., 655 

F. Supp. 2d 107, 118 (D.D.C. 2009).  Here, Officer Zabavsky did not use even “magic words.”

2. Prosecutors’ instructions concerning trial testimony

The plaintiffs contend that in mid-2010, OAG prosecutors instructed them to lie on the 

witness stand in order to hide information about problems with MPD’s Intoxilyzers.  This claim 

is best understood as a claim that the plaintiffs refused to follow illegal orders.  See Pl. Opp. at 
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31.  The claim is meritless.  The instructions that the plaintiffs contend OAG prosecutors gave 

them were not illegal, and no reasonable jury could conclude that they were.  Indeed, the 

plaintiffs have not even offered competent evidence from which a reasonable jury could infer 

that the plaintiffs reasonably believed the instructions were illegal.

The plaintiffs also seek to characterize this claim as involving a protected disclosure.  See

Pl. Opp. at 30-31.  The Court rejects that claim for three, independent reasons.  First, each 

plaintiff’s response to these instructions was at most to tell the prosecutor that he would not lie –

not to try to persuade the prosecutor that the instruction was illegal and that the prosecutor 

should withdraw it.  Indeed, Officer Rodriguez testified that he did not respond.  See Rodriguez 

Dep. 229:15-230:8.  Second, none of the plaintiffs made a protected disclosure in mid-2010 

because none of them then reported these alleged improper instructions by line prosecutors to 

any supervisor at OAG or at MPD or to anyone else who “has the authority to effectively 

recommend or take remedial or corrective action.” See D.C. Code § 615.52(a)(8); pages 32-33

below (discussing Officer Zabavsky’s December 31 email to Chief Lanier).  As discussed in 

Section II.B.2 above, a protected disclosure must be made to a person other than the alleged 

wrongdoer, and the prosecutors who gave the instructions were the alleged wrongdoers.5  Third, 

for the reasons discussed in this section, the plaintiffs have not proffered any competent evidence 

that they reasonably believed the instructions were illegal.

To put in context the contention that OAG prosecutors were instructing the plaintiffs to 

conceal information, it is useful to begin by discussing what information was in the public 

domain in mid-2010.  The plaintiffs do not claim that OAG was trying to keep secret the fact that 

                                                       
5  The plaintiffs did not disclose information about illegal activity to a 

“prosecutorial office” as a “public body” within the meaning of D.C. Code § 615.52(a)(7)(D) to 
the extent that they responded to the line prosecutors who allegedly told them to lie.  But see Pl. 
Opp. at 29.
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MPD had problems with its Intoxilyzers, and in fact these problems were publicized months 

earlier.  In mid-2010, the criminal defense bar was well aware of problems with the equipment, 

and defense lawyers were aggressively trying to use those problems to defeat DUI prosecutions.  

See Zabavsky Dep. 81:11-19 (Pl. Ex. 10).  Indeed, it was precisely because defense lawyers 

knew that MPD was having problems with these machines that prosecutors discussed with police 

officers questions that they might get as witnesses about those problems.  Moreover, defense 

lawyers had the right under the Superior Court Rules of Criminal Procedure to obtain through 

discovery any information that related to problems with the machines, or about the truthfulness 

of police officers’ statements about the machines, and that was material to the preparation of 

their defense.  See Sup. Ct. Crim. R. 16(a).  Defense lawyers were aggressively pursuing 

information in discovery.  See Zabavsky Dep. 75:19-20 (“the defense attorneys wanted manuals, 

laws and everything.”).

Nor do the plaintiffs dispute that MPD and OAG were still investigating the problems

with the Intoxilyzers during this period and were going to disclose the results when the 

investigation was completed. On February 25, 2010, Assistant Chief Burke informed officers 

“that the results of the investigation [about the accuracy of the instruments] would be made 

public once the research has concluded.” See Zabavsky Feb. 28, 2011 D.C. Council Testimony, 

at RODRIGUEZ-00213 (Pl. Ex. 38).  On the same day, the D.C. government issued a public

statement:  

The Metropolitan Police Department has recently become aware of a potential 
problem with the accuracy of its alcohol Intoxilyzer machines.  MPD is working 
closely with the Office of the Attorney General to immediately investigate this 
matter.  The machines in question are not in use, and the possible impact of this 
issue is limited to certain DUI cases in a specified time frame.  Result of the 
investigation will be made public, once MPD and OAG’s research and analysis 
have concluded.  
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See Def. Answer to Interrogatory 3, at 8 (Def. Ex. 2).6  Officer Zabavsky admitted that MPD’s 

investigation was not complete in the summer of 2010 and that rumors were rife.  See Zabavsky 

Dep. 81:11-19.

The plaintiffs also do not dispute that (1) none of them had any first-hand knowledge 

about any past or current problems with calibration of the Intoxilyzers, (2) none of them 

personally participated in MPD’s on-going investigation, and so (3) any testimony they gave 

about these problems would be hearsay.  See, e.g., Zabavsky Dep. 70:8-10 (Officer Ilmar Paegle 

was Officer Zabavsky’s source of information about miscalibration); id. 84:19-20 (“I couldn’t 

give you a full overview of the investigation …”); id. 86:18-20 (Officer Zabavsky was not part 

of the investigation team); id. 87:2-8 (Officer Zabavsky did not speak directly with any of the 

investigators).  Nor do the plaintiffs deny that OAG had a legitimate interest in making sure that 

(1) any information provided to defendants or the public at large about the problems with 

Intoxilyzers was accurate, (2) the results of the investigation would not be disclosed until the 

investigation was complete, and (3) any interim or final results of the investigation would be 

disclosed in a orderly and comprehensive way, and not on a piecemeal basis.  The officers also 

understood that the District took the position during this time that any problems with the 

Intoxilyzer machines were not relevant to any pending DUI prosecution because the District was 

not relying on any Intoxilyzer scores in any pending case.  Brown Tr. 155:8-11; Zabavsky Dep. 

75:11-12. Thus, if OAG attorneys were trying to prevent the plaintiffs from disclosing anything, 

it was information that they had heard second-hand about an incomplete MPD investigation and 

that was not directly relevant to any evidence in the case.

                                                       
6  The Court can take judicial notice of this press release, which the presiding judge of the 

Criminal Division distributed to all judges in that Division (including the undersigned) at the 
time it was released.
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In this context, no reasonable jury could conclude from the admissible evidence 

presented by the plaintiffs that any OAG prosecutor instructed any plaintiff to lie to or mislead 

any judge or defendant or defense lawyer – or even that any plaintiff reasonably believed that 

any prosecutor had instructed them to lie or mislead anyone.  See Section II.B.3 above 

(explaining that the “reasonable belief” standard applies to protected disclosures and not to 

refusals to obey illegal orders). The plaintiffs do not offer admissible evidence that any AAG 

directly or indirectly instructed any of them to lie. Officer Rodriguez admits that he was told 

only that he should not testify about any problems with the Intoxilyzers because “You can’t 

testify to something you don’t know.”  Rodriguez Dep. 61:12-14.  Officer Zabavsky gave a 

similar account of what prosecutors told him:  “Do not talk about it.  Say you don’t know, you 

can’t talk about it because it’s not, you know, it would be hearsay and you don’t have specific 

knowledge to it.”  Zabavsky Dep. 70:12-15; see id. 53:22-54:2 (“If they ask you any questions, 

you really don’t know because you’re not the ones who discovered the problem,’ or whatever.”); 

id. at 75:17-20 (“They said it’s not relevant in the sense that, again, be it introducing the breath 

ticket or at times, pretty much every time, I meant the defense attorneys wanted manuals, laws 

and everything.”).  Officer Zabavsky admitted that he understood – without a prosecutor telling 

him – that if the judge overruled the AAG’s objection to a question, he had to answer the 

question and answer it truthfully.  Id. 79:14-22.  The plaintiffs admit that Officer Fetting was not 

given a direct instruction to lie.  Pl. Statement of Disputed Material Facts at 8 ¶ 27; Fetting Dep. 

52:1-2 (Def. Ex. 39).7

                                                       
7  The plaintiffs allege that Officer Fetting refused to lie on September 27, 2010 in a case 

prosecuted by AAG Tamara Barnett.  See Pl. Opp. at 10.  However, Ms. Barnett only informed 
Officers Fetting and Zabavsky that she did not want them to testify after they told her that they 
would answer questions by defense lawyers “if Judge Harnett is going to allow it or not,” and 
although Officer Zabavsky did not testify that day, Officer Fetting ended up volunteering 
information.  Rodriguez Dep. 251:2-6 (emphasis added), id. at 252:20-253:1; Fetting Dep. 46:12-
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No other institution is more committed than the Court to the principle that a witness’

testimony in a courtroom must be the truth, the whole truth, and nothing but the truth.  However, 

a truthful witness is entitled and obligated to respond directly to the questions he is asked and not 

to volunteer inadmissible hearsay information. Indeed, “[a] prosecutor has an obligation to 

caution his or her witnesses against testifying as to specific facts that the prosecutor knows are 

inadmissible.”  Peyton v. United States, 709 A.2d 65, 71 (D.C. 1998) (quotation and citation 

omitted). Like any lawyer, a prosecutor may tell a witness not to volunteer testimony that is 

inadmissible and non-responsive.  See United States v. Sampson, 820 F. Supp. 2d 202, 238 (D. 

Mass. 2011) (it was “proper” for prosecutor to ask that witness “only provide the information 

necessary to answer the questions posed,” and “witnesses are frequently given this instruction,”

which does not go beyond “reasonable witness preparation”); United States v. Franco, 2012 U.S. 

Dist. LEXIS 48523, at *11-12 (N.D. Cal. April 4, 2012) (“An attorney reminding a witness that 

the witness is being called to testify about certain particular events that the witness has 

independent knowledge of is not improper. This is distinctly different than an attorney 

improperly telling a witness to testify about things of which the witness does not have 

independent knowledge.”); see also Gaffney v. United States, 980 A.2d 1190, 1193 & n.5 (D.C. 

2009) (citing Bronston v. United States, 409 U.S. 352, 360 1973) (“the witness [who] speaks the 

literal truth” does not commit perjury, and “[t]he burden is on the questioner to pin the witness 

down to the specific object of the questioner’s inquiry”)); Mangrum v. United States, 418 A.2d 

1071, 1077 (D.C. 1980) (criminal defendant’s argument that a police detective “committed 

perjury by failing to volunteer the disputed information regarding the photographic arrays is 

                                                                                                                                                                                  

17, 47:12-14, 48:12-20 (explaining why he decided to volunteer information).  The plaintiffs 
cannot reasonably complain that a prosecutor did not want to call witnesses who intended to 
answer questions that the trial judge did not allow and who volunteered information in response 
to questions that were allowed.
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totally without merit”).  The lack of evidence that any AAG instructed or encouraged any 

plaintiff to lie explains why the plaintiffs’ usual mantra is not that OAG attorneys suborned

perjury but that they “instructed Officers Rodriguez and Zabavsky to limit their testimony.”  See, 

e.g., Pl. Opp. at 5, 45.  But instructing a witness to limit his testimony to first-hand knowledge is 

not illegal or even improper.8

Based on these facts, no reasonable jury could find that the instructions that the 

prosecutors allegedly gave to the plaintiffs were illegal.  Even if the test were whether the 

plaintiffs reasonably believed they were given illegal orders (and that is not the test – see Section 

II.B.3 above), these police officers could not reasonably believe that it was illegal to instruct a 

witness to limit his testimony to responsive, non-hearsay answers.  See Pl. Opp. at 29-30 (“As 

experienced trial witnesses, the Plaintiffs clearly know the difference between proper witness 

preparation and an improper instruction to limit testimony or lie on the witness stand.”).  

Although the DCWPA does not require an employee to quote specific laws or rules or cases for a 

disclosure to be protected, it does require an employee to prove that his belief that conduct is 

unlawful is reasonable, and the plaintiffs do not cite any law or case or rule or regulation that can 

reasonably be interpreted to prohibit them from limiting a truthful answer to first-hand 

                                                       
8  The plaintiffs discuss an unsuccessful attempt by OAG to persuade the presiding judge 

of the Criminal Division to reassign Magistrate Judge Andrea Harnett, who presided over most 
DUI cases in 2010.  Pl. Opp. at 11-13.  That attempt is irrelevant to any issue in this case.  The 
plaintiffs assert that Mss. Washington and Brown “were attempting to have Judge Harnett 
removed from the bench for a nearly identical reason” relating to limiting officers’ testimony.  
Id. at 52.  The record does not support this assertion.  See Brown Dep. 95:9-96-13 (Pl. Ex. 16) 
(OAG complained about Judge Harnett’s judicial temperament and her decisions requiring OAG 
to provide more information about Intoxilyzer problems than OAG considered relevant to any 
individual trial); Washington Dep. 60:13-61:11 (Pl. Ex. 19).
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knowledge, and to require them to volunteer second-hand information about matters that the 

District reasonably contended were irrelevant.9

Moreover, the exact words that any prosecutor allegedly used are critical to determining 

whether or not any prosecutor suborned perjury or encouraged false or misleading testimony.  

See Bowyer, 910 F. Supp. 2d at 197 (“Direct evidence of the substance of [the plaintiff’s 

statement] is critically important in determining whether it qualifies as a protected disclosure

under the DCWPA.”).  None of the plaintiffs testified that any prosecutor explicitly instructed or 

asked or encouraged him to testify that he did not have even second-hand knowledge about the 

problems with the Intoxilyzers if he were asked that question and the judge overruled the 

prosecutor’s objection.  The plaintiffs do not have to be able to quote the exact words that any 

prosecutor used, but they have to provide more specific testimony than they have to permit a jury 

reasonably to conclude that a prosecutor instructed any plaintiff to lie.10

In sum, it was not illegal, and no police officer could reasonably believe it was illegal, for 

an AAG to instruct, or even encourage, a police officer about to testify as a witness in a criminal 

case not to volunteer second-hand information about an on-going investigation that he was not 

personally involved in and that was not relevant to any issue in the case.  The plaintiffs do not 

                                                       
9  If MPD officers are instructed or trained that their duty to tell the truth, the whole truth, 

and nothing but the truth requires them to volunteer on cross-examination hearsay information 
helpful to the defense, the undersigned has seen no sign of that belief in hearing the testimony of 
hundreds of  MPD police officers in hundreds of jury and non-jury criminal trials, preliminary 
hearings, and other evidentiary hearings.  See also page 45 below (discussing Officers 
Zabavsky’s and Rodriguez’s failure to include relevant information in police paperwork). 

10  If any plaintiff actually believed that any prosecutor had instructed or pressured or 
even encouraged him not to tell the truth on the witness stand, one would think that he would 
promptly report such misconduct to his supervisors at MPD.  Officer Zabavsky provides no 
explanation about why he waited at least six months to report this alleged prosecutorial 
misconduct – and then only in a passing reference in an email about another subject.  See page 
33 below.  The Court of course does not assess the credibility of the plaintiffs in adjudicating the 
summary judgment motion.  See Anderson, 477 U.S. at 255.
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offer any admissible evidence that would permit a reasonable jury to infer that any OAG 

prosecutor did more than this.11

3. December 29, 2010 email from Officer Zabavsky

No reasonable jury could find that Officer Zabavsky’s email on December 29, 2010 

asking Chief Lanier for help “with speeding up an investigation that has been dragging on for 

quite a while” constitutes a protected disclosure. The fact that the investigation is taking longer 

than the subject wants does not by itself evidence gross mismanagement.12  Officer Zabavsky did 

not describe any facts that would place it beyond debate by any reasonable person that IAD 

committed a serious error by not advancing the investigation farther than it did by December 29.  

For example, Officer Zabavsky’s email did describe information that made it reasonable for him 

to believe that IAD was not diligently pursuing the investigation given its workload and staffing.  

Although Officer Zabavsky complained that IAD had not yet questioned him, it may be good 

investigative strategy and tactics to question other witnesses before questioning a potential 

subject of the investigation.  See West Dep. 80:3-17 (Def. Ex. 48).13

                                                       
11  The plaintiffs have no basis to argue that the alleged guidance from prosecutors was 

improper because the prosecutors were interfering with any “right to know” that the public may 
have about problems with Intoxilyzers.  The plaintiffs were not acting as spokesmen for MPD; 
they were testifying as witnesses in criminal cases.  If a plaintiff had been acting as an MPD 
spokesman, and he was instructed by his superiors not to tell the media information he had heard 
about the status of the on-going investigation, that instruction would not be illegal or improper, 
and no MPD spokesman could reasonably believe that it was improper.  MPD, like OAG, could 
responsibly decide to provide information about the investigation in an orderly way.

12  Officer Zabavsky did not allege in his email that the pace of the IAD investigation 
somehow violated a legal requirement that MPD has 90 business days to commence a 
disciplinary proceeding after it becomes aware of the allegation, and MPD became aware of the 
allegations in the Young matter on July 23 when OAG referred the matter to MPD for 
investigation.  See Chairman Baumann’s January 24, 2011 letter, at 5-6 (Pl. Ex. 32).  Of course, 
MPD violates no law, and subjects of investigations benefit, if MPD precludes itself from 
imposing discipline by failing to complete an investigation within 90 days.

13  That IAD did not give this investigation urgent priority is inconsistent with any notion 
that Officer Zabavsky had angered the powers-that-be with his February 22 email and that they 
were looking for ways to retaliate against him.  If Officer Zabavsky’s February 22 email made 
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The plaintiffs contend that the December 29 email constitutes a protected disclosure 

because Officer Zabavsky stated that “[s]ome people over at the OAG’s office would rather us 

stay quite [sic] or even lie on the stand when asked certain question [sic] by the defense 

attorney’s [sic].”  See Pl. Ex. 31; Pl. Opp. at 31-32.  However, Officer Zabavsky made this vague 

statement in passing in a long email that asked Chief Lanier only for help in getting the 

investigation completed.  Officer Zabavsky did not ask Chief Lanier to investigate, or request an 

investigation of, misconduct by OAG. A jury could not reasonably interpret the email to 

constitute a protected disclosure because of this single passing reference irrelevant to the stated 

subject of the email.  In any event, for the reasons explained in Section II.C.2 above, the 

plaintiffs could not reasonably believe that any OAG prosecutor had suborned perjury by them.

4. January 24, 2011 FOP letter

The Court need not decide whether FOP’s January 24, 2011 letter to the D.C. Council 

constituted a protected disclosure because no reasonable jury could find that any personnel 

action taken by MPD after January 24 was retaliatory.  See Section II.E.3 below.  Thus, the Court 

need not resolve whether the plaintiffs are protected as employees who were “perceived” to have 

made a protected disclosure under D.C. Code § 1-615.52(a)(9), whether a jury could reasonably 

infer that any individual defendant who read the letter perceived these three officers to be 

whistleblowers (see Washington Dep. 130:13-18 (Pl. Ex. 19)), or whether it is “of great 

importance” that the purpose of FOP’s letter “was not to disclose wrongdoing” but “to protect 

Plaintiffs” (see Def. Mem. 18) when D.C. Code. § 1-615.52(a)(6) provides that a disclosure may 

be protected regardless of “motive.”

                                                                                                                                                                                  

him enemies within MPD who were determined to pay him back for his temerity, one would 
think that they would jump at the opportunity afforded by OAG’s referral to take retaliatory 
action as quickly as possible.
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D. Interference with testimony at a D.C. Council hearing

For two reasons, the defendants are entitled to judgment as a matter of law on the 

plaintiffs’ claim that OAG interfered with Officer Zabavsky’s appearance before the D.C. 

Council on February 28, 2011:  (1) admissible evidence does not support a reasonable inference 

that Special Assistant Attorney General James C. duPont interfered with Officer Zabavsky’s 

right to furnish information to the Council; and (2) the prosecutor has immunity for his decision 

about whether to release Officer Zabavsky as a witness at trial.

1. Section 1-615.53(b)

The evidence does not support a reasonable inference that Mr. duPont unreasonably

interfered with Officer Zabavsky’s right to furnish information to the Council at its hearing on 

February 28, 2011.  The Court therefore concludes as a matter of law that the District did not 

violate D.C. Code § 1-615.53(b).  The Court assumes without deciding that Mr. duPont qualifies 

as Officer Zabavsky’s “supervisor” in this context because Mr. duPont had the authority to “take 

remedial or corrective action” within the meaning of § 615.52(a)(8) by releasing Officer 

Zabavsky as a witness in the three criminal trials scheduled for that day.14

For the reasons discussed in Section II.B.6 above, § 1-615.53(b) prohibits only 

unreasonable interference with an employee’s right to furnish information to the Council, so it 

permits OAG to enforce reasonable scheduling requirements that accommodate both the 

employee’s job obligations and the Council’s interest in obtaining information.  The plaintiffs do 

                                                       
14  The Court need not decide whether Officer Zabavsky’s testimony, if he had given it in 

person, would constitute a protected disclosure.  See Def. Mem. at 38 (arguing that the DCWPA 
protects duplicative disclosures only if they are unintentionally duplicative); Pl. Opp. at 38-39 
(contending that Officer Zabavsky would have provided more specific and detailed information 
than prior protected disclosures); page 12 above (discussing D.C. Code. § 1-615.52(a)(6)). It is 
also unnecessary to decide whether the February 28 testimony of any plaintiff constituted a 
protected disclosure because the plaintiffs do not claim that any defendant took a prohibited 
personnel action after that date.
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not dispute that (1) Officer Zabavsky was a necessary government witness in three DUI cases 

scheduled for trial on February 28; (2) Officer Zabavsky did not follow the usual procedure by 

asking the prosecutor before the scheduled trial date to seek a continuance of the trial; (3) Officer 

Zabavsky gave the prosecutor only 30 minutes’ notice on the day of his testimony that he wanted 

to leave at 10 a.m.; (4) Mr. duPont’s and OAG’s standard practice was not to release trial 

witnesses until expected plea agreements were finalized because the trial judge could dismiss the 

case if the defendant ended up not pleading guilty and the government was no longer ready for 

trial; (5) the plea agreement that resolved the last of the three cases in which Officer Zabavsky 

was committed to testify was not finalized until after noon; and (6) the prosecutor promptly 

released Officer Zabavsky when the last plea agreement was finalized.  See duPont Decl. ¶¶ 4-7 

(Def. Ex. 23); Zabavsky Dep. 189:2-7 (Officer Zabavsky did not follow the “normal process to 

notify the prosecutors” by “alert[ing] them in an e-mail with a request for a continuance”); id. 

198:14-16 (the prosecutor “wouldn’t let me leave until, like I said, everything was done in this 

particular case”); Pl. Statement of Disputed Material Facts at 15 ¶ 61 (citing no admissible 

evidence for any claim that his continued presence was not required or that the plea agreements 

were finalized before Mr. duPont excused him); Def. Mem. at 54-55.

The plaintiffs provide no evidence that OAG made a decision to “detain Officer 

Zabavsky to prevent him from testifying before the D.C. Council.”  See Pl. Mem. at 66.  Rather, 

the evidence demonstrates that Officer Zabavsky could have provided notice to OAG before 

February 28, 2011 that he was scheduled to testify before the Council as well as in court on that 

morning, that he chose not to provide reasonable and customary notice to OAG, and that OAG 

made a reasonable decision to follow its normal practice so that Officer Zabavsky’s failure to 

provide reasonable notice would not jeopardize several pending drunk driving cases scheduled 



36

for trial on that day.  When Officer Zabavsky asked to leave the courthouse as soon as possible, 

Mr. duPont’s response was that “he would see what he could do.”  Zabavsky Dep. 194:19-21.

What Mr. duPont did was reasonable and appropriate in the circumstances.

Officer Zabavsky has not argued, and could not argue, that if he were in hot pursuit of a 

fleeing drunk driver when he needed to head to the Wilson Building to testify before the Council, 

his sergeant could not lawfully order him to complete the pursuit. See page 21 above. Here, if 

Officer Zabavsky had left his post at the courthouse, there was likewise a significant risk that 

drunk drivers would escape conviction and punishment because the cases in which he was a 

necessary witness would be dismissed.  The plaintiffs offer no evidence that OAG would have 

refused to accommodate Officer Zabavsky’s desire to testify before the Council if he had 

followed the standard protocol and made that request before the morning of February 28, 2011.  

On this record, a reasonable jury could not conclude that Officer Zabavsky was late to the 

Council hearing because Mr. duPont acted unreasonably, and the only finding that the evidence 

would support is that Officer Zabavsky was late because he did not follow the standard

procedure to request before the day of trial that the three trials be rescheduled.

Officer Zabavsky testified that when he told Mr. duPont that he had to go to the Council, 

Mr. duPont responded “We know.” Zabavsky Dep. 193:2-194:8.  That testimony supports a 

reasonable inference that Mr. duPont had information before Officer Zabavsky checked in with 

him that Officer Zabavsky was scheduled to testify before the Council.  Ms. Brown’s testimony 

that she provided a copy of FOP’s January 24, 2011 letter to everyone in the Criminal Section of 

OAG supports a reasonable inference that Mr. duPont believed that Officer Zabavsky would 

provide information to the Council that was critical of OAG.  See Pl. Opp. at 55.  However, it 

does not follow that Mr. duPont knew that the timing of the hearing conflicted with the timing of 
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the three trials on February 28, or that he was obligated to anticipate that Officer Zabavsky 

would make a last-minute, untimely request to be excused early. OAG was not required to 

excuse Officer Zabavsky’s failure to provide the standard and reasonable notice of an obligation 

that conflicted with his obligations to testify in three criminal trials, or to release him even 

though his absence would jeopardize the successful prosecution of the three DUI cases.

Moreover, the plaintiffs have presented no evidence from which a reasonable jury could 

infer that Mr. duPont thought that needless interference with Officer Zabavsky’s live testimony

would serve any useful purpose – and would not backfire by providing fodder for a predictable 

whistleblower case.  Mr. duPont had no reason to believe that Officer Zabavsky had any 

sensational or even significant new allegations that were not contained in FOP’s January 24 

letter, that other officers could not provide, or that Officer Zabavsky could not provide in written 

testimony.  OAG did not, and indeed could not, prevent Officer Zabavsky from testifying

because he could, and indeed did, present written testimony.  See Zabavsky Written Testimony 

(Def. Ex. 21).  In fact, Officer Zabavsky arrived before the hearing ended, and although a jury 

could reasonably infer from admissible evidence that it was then too late for him to testify in 

person, see Pl. Opp. at 55, the plaintiffs offer no evidence that Mr. duPont knew that he would 

arrive too late to testify.15

2. Prosecutorial immunity

Mr. duPont’s decision to require Mr. Zabavsky to remain at the courthouse so he would 

be available as a trial witness is protected by the doctrine of prosecutorial immunity.  

                                                       
15 Although the plaintiffs describe the alleged interference as retaliatory, the Court does 

not understand them to argue that the alleged interference is a prohibited personnel action.  In 
any event, for the same reasons no reasonable jury could infer that Mr. duPont’s actions violated 
§ 1-615.53(b), no reasonable jury could infer that he acted in retaliation for prior protected 
disclosures by Officer Zabavsky or by either or both of the other plaintiffs.
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“It has long been the case that prosecutorial decisions are discretionary, and prosecutors

have immunity in making such decisions.” Hall v. Williams, 738 A.2d 262, 265 (D.C. 1999)

(citing Heckler v. Chaney, 470 U.S. 821, 831 (1985)); see Feb. 10, 2012 Memorandum Opinion 

at 15 (Edelman, J.).  Prosecutors enjoy absolute immunity when they act within the scope of their 

prosecutorial duties.  See Van de Kamp v. Goldstein, 555 U.S. 335, 342 (2009); Imbler v. 

Pachtman, 424 U.S. 409, 420 (1976).  Prosecutorial immunity shields a prosecutor for conduct in 

“initiating a prosecution and in presenting the State’s case,” so long as that conduct is “intimately 

associated with the judicial phase of the criminal process.”  Imbler, 424 U.S. at 430, 431.  

Prosecutorial immunity does not cover administrative decisions not related to the prosecutor’s 

preparation for judicial proceedings, like whether to refer allegations of police misconduct to 

MPD for investigation.  See Buckley v. Fitzsimmons, 509 U.S. 259, 273 (1993). However, when 

a prosecutor performs functions in his prosecutorial role, “judicial scrutiny of the motives for the 

prosecutor’s actions” is not permitted.  See Ireland v. Tunis, 113 F.3d 1435, 1447 (6th Cir. 

1997); Robison v. Via, 821 F.2d 913, 920 (2d Cir. 1987) (in “the realm of absolute immunity …

evaluation of motive and reasonableness is forbidden.”).  The prosecutorial functions covered by 

absolute immunity include interviewing witnesses in preparation for trial, Buckley, 509 U.S. at 

273, and plea bargaining, Cady v. Arenac County, 574 F.3d 334, 341 (6th Cir. 2009).

A prosecutor’s decision about whether to release a trial witness before a case is finally 

resolved falls comfortably within the class of prosecutorial decisions that are protected by 

absolute immunity.  This “behavior … would involve preparation for trial … and would be 

intimately associated with the judicial phase of the criminal process because it concerned the 

evidence presented at trial.”  See Van de Kamp, 555 U.S. at 344 (quotations, brackets, and 

citations omitted); Moore v. Valder, 65 F.3d 189, 194 (D.C. Cir. 1995) (decisions about how to 
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present the government’s case are central to the prosecutor’s task and are protected by 

prosecutorial immunity) (quoting Imbler, 424 U.S. at 431). Neither judges nor juries may 

second-guess such a decision by the prosecutor. 

In denying the defendants’ motion to dismiss on this ground, Judge Edelman ruled that 

“the allegation that an Assistant Attorney General detained Plaintiff Zabavsky in court despite 

the fact that the case had been dismissed, [Complaint] at ¶ 33, does not fall under this ambit of 

protection; the purported detention was unrelated to the prosecution of the case, which had 

allegedly already been dismissed.”  Feb. 10, 2012 Memorandum Opinion at 14-15.  That was a 

fair reading of the factual allegation in ¶ 33 of the complaint.  The case, however, is now at a 

very different stage, and the admissible evidence establishes that Mr. duPont released Officer 

Zabavsky as soon as the last of the three cases was finally resolved, and that he kept Officer 

Zabavsky at the courthouse only while at least one of the cases was pending.  In these 

circumstances, prosecutorial immunity applies.

E. Alleged adverse personnel actions and causation

With the sole exception of IAD’s recommendations concerning Officer Rodriguez when 

it completed its investigation into the Young matter, all of the alleged prohibited personnel 

actions occurred in 2010 when (for the reasons discussed in Section II.C above) no reasonable 

jury could find that any plaintiff made a protected disclosure.  The Court therefore need not 

address whether the plaintiffs have offered admissible evidence from which a reasonable jury 

could infer that any alleged protected disclosure was a “but for” contributing factor to the alleged 

adverse personnel actions taken in 2010.  Nor need the Court decide whether the evidence 

requires any reasonable jury to find by clear and convincing evidence that the adverse actions
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taken in 2010 would have occurred for legitimate, independent reasons even if the plaintiffs had 

not engaged in protected activities.

However, because the issue is fully briefed and the plaintiffs chose to sue individuals as 

well as the District, the Court addresses whether the plaintiffs offered admissible evidence from 

which a reasonable jury could infer that any individual defendant would not have taken any 

alleged adverse personnel action but for the protected disclosure or refusal to obey an illegal 

order.  See Johnson, 935 A.2d at 1121 (to avoid summary judgment in whistleblower case, 

plaintiffs must provide “admissible evidence which, if credited, could convince a reasonable trier 

of fact that a motive to retaliate” contributed to the adverse personnel action).  The record 

evidence does not support a reasonable inference that any individual defendant retaliated against 

any plaintiff for any conduct that the plaintiffs claim is protected by the DCWPA.

1. OAG’s referral of the Young matter to IAD

OAG referred the Young matter to IAD for investigation on July 23, 2010.  See Hildum 

Memorandum (Pl. Ex. 17).  No reasonable jury could conclude that retaliation for any alleged 

protected disclosure was a reason why OAG decided in July 2010 to ask IAD to investigate 

Officers Rodriguez and Zabavsky in connection with the Young matter, because (for the reasons 

discussed in Section II.C above) the plaintiffs did not make any protected disclosure before then.  

But even if the plaintiffs had proffered evidence from which a reasonable jury could find that 

Officer Zabavsky’s February 22, 2010 email or the plaintiffs’ responses to alleged suborning of 

perjury by line prosecutors were protected disclosures or refusals to obey illegal orders, the 

plaintiffs have not offered admissible evidence of facts that would permit a reasonable jury to 

conclude that these disclosures or refusals, individually or in combination, were a “but for”
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contributing factor to the decision of Mr. Hildum or Ms. Washington or Ms. Brown, to refer the 

Young matter to IAD.

The plaintiffs offer no direct evidence of causation – for example, evidence of any 

statement by any defendant that he or she referred the Young matter to IAD for investigation on 

July 23, 2010 because of Officer Zabavsky’s February 22 email.  The question is therefore 

whether any circumstantial evidence is sufficient to support a reasonable inference that any 

alleged protected disclosure or refusal to obey an illegal order before July 23, 2010 was a 

contributing factor to OAG’s decision to refer the Young matter to IAD for investigation.  The 

answer is no.

First, any reasonable jury would conclude that the July 23 referral originated with an 

action untainted by any protected disclosure.  The sequence of events began in mid-July when 

AAG Peter Saba informed his superiors that there was a significant discrepancy involving 

Officer Zabavsky’s written report, and that a defense lawyer was aware of this discrepancy.  See

Saba Decl. ¶¶ 6 & 8-12 (Def. Ex. 7).  The plaintiffs raise no genuine dispute that the information 

that Mr. Saba provided to his superiors raised a serious issue that warranted investigation, or that 

Mr. Hildum had no reason to question the accuracy of the information provided by Mr. Saba.  

The plaintiffs offer no evidence that Mr. Saba was even aware of Officer Zabavsky’s February

22 email or any refusal by any plaintiff to give false or misleading testimony.  See, e.g., Tierney 

v. U.S. Dep’t of Justice, 95 Fed. Appx. 986, 990 (Fed. Cir. 2004) (“Even if the letters were 

protected disclosures, they could not have contributed to the decision to remove petitioner if the 

agency officials making the decision were not aware of the letters at the time.”); cf. McFarland 

v. George Washington University, 935 A.2d 337, 358 (D.C. 2007) (endorsing in a non-DCWPA 

retaliation case “the general principle that the plaintiff must provide evidence that the decision-
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makers who took the adverse action knew about his protected activity”).  The MPD Adverse 

Action Panel that ruled in Officer Rodriguez’s favor found that Mr. Saba was “credible” in his 

testimony about his conversation with Officers Zabavsky and Rodriguez.  Hearing Panel 

Findings at 30.  The Court remains of the view that it would be tantamount to dereliction of duty 

if Mr. Hildum had swept this problem under the rug.  See April 17, 2013 Order at 3-4.16

The plaintiffs emphasize that the referral of the Young matter was the only referral that 

any deponent recalled involving tampering with a urine sample, and the only referral of an MPD 

officer that Mr. Hildum or Ms. Washington or Ms. Brown made to MPD for investigation.  Pl. 

Opp. at 43-44.  However, one would hope that tampering with evidence or other misconduct by 

MPD officers would occur rarely, and the fact that this particular issue had not arisen previously 

does not mean that the Young matter should not be referred for investigation.  The plaintiffs 

offer no admissible evidence that OAG in general or any individual OAG defendant in particular 

had failed to refer to IAD prior complaints about officers, except for the Miller matter which the 

plaintiffs agree OAG should have referred to IAD on a timely basis.  See Section II.E.2 below.

Second, the referral of the Young matter to IAD occurred five months after Office 

Zabavsky sent the February 22, 2010 email.  While the temporal proximity of an adverse 

personnel action to a protected disclosure may lend support to an inference of a causal 

relationship, “a stretch of four months realistically cannot constitute temporal proximity in the 

                                                       
16  As Officer Rodriguez admits, he did not make any protected disclosure before January 

24, 2011 when FOP sent its letter to the D.C. Council. See Rodriguez Dep. 12:17-13:8 & 15:22-
16:2.  Officer Rodriguez’s conduct was the focus of the referral of the Young matter as much as, 
or perhaps more than, Officer Zabavsky’s conduct; after all, IAD concluded that the charge 
against Officer Rodriguez was sustained (albeit in part because of his lack of candor during the 
IAD investigation) and the charge against Officer Zabavsky was not.  In these circumstances, it 
would at least have been odd for OAG to ask IAD to investigate one of the two officers but not 
the other.  The fact that the referral of Officer Rodriguez could not have been retaliatory because 
he made no protected disclosure in 2010 is another reason why a jury could not reasonably 
conclude that the referral of Officer Zabavsky was retaliatory.
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ordinary sense of that phrase.” Johnson, 935 A.2d at 1120; see Freeman, 60 A.3d at 1144-45.  

Here, the interval was five months.  Moreover, Officer Zabavsky’s February 22 email did not 

give OAG any plausible reason to retaliate against him: Officer Zabavsky asked only for 

guidance from his superiors at MPD; and as far as the record reveals, Officer Zabavsky quietly 

acquiesced in the status quo after he sent his email.  His complaints were directed more at MPD 

than OAG.  Also inconsistent with a retaliatory motive is that Mr. Hildum was careful to note in 

his memorandum to Assistant Chief Anzallo that “[t]he officers do not appear to have misled us 

on this point,” Hildum Memorandum (Pl. Ex. 17), and Mr. Hildum decided not to refer to MPD 

another, unrelated allegation of misconduct by Officer Rodriguez that Ms. Brown asked him to 

refer at the same time.  Hildum Dep. 101:5-105:12 (Pl. Ex. 18).

The plaintiffs contend that Ms. Brown “was angry that Officer Zabavsky had mentioned 

her in [the February 22, 2010] email.” Pl. Opp. at 44 (citing Zabavsky Dep. 173:10-19).  

However, the plaintiffs have not established that the hearsay statements by AAGs to Officer 

Zabavsky about Ms. Brown’s statements are admissible.  In any event, Ms. Brown had no reason 

to be upset that she was mentioned in the email:  her decision to talk to Officer Zabavsky about 

OAG’s policy indicates that she intended MPD to be aware of the policy; Ms. Brown and Mr. 

Hildum agreed that Officer Zabavsky’s report of his conversation with Ms. Brown about OAG’s 

new policy was accurate (see 2/22/10 email from Ms. Brown to Mr. Hildum (Pl. Ex. 12)); and 

the District publicly confirmed that information in a public statement just three days later.  See

page 26 above.

Third, although the alleged suborning of perjury was temporally proximate to OAG’s 

referral of the Young matter to IAD, no reasonable jury could conclude that any disagreement 

with OAG prosecutors was a contributing factor to OAG’s referral of the Young matter.  The 
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plaintiffs offer no admissible evidence from which a jury could reasonably infer that at the time 

of the referral, Mr. Hildum or Ms. Washington or Ms. Brown had been told that any officer 

accused any AAG of suborning perjury.  It may be reasonable to infer that these supervisors of 

the AAGs prosecuting DUI cases were aware that the AAGs instructed officers not to volunteer 

hearsay answers or not to answer questions to which their objections had been sustained.  

However, plaintiffs do not offer any competent evidence that would permit a reasonable jury to 

find that any AAG informed his superiors that he instructed a witness to suborn perjury.  It 

would be speculative for a jury to infer that any AAG informed his superiors that he instructed a 

witness to lie on the stand – an order that any prosecutor would know is illegal and unethical and 

should lead to suspension and dismissal.  Indeed, none of the plaintiffs informed his superiors at 

MPD that any AAG had given him an order he believed to be illegal, see note 10 above, and if 

the victims of alleged illegal conduct did not think their superiors should know about the 

problem, it is not reasonable to infer that the perpetrators would inform their superiors. Officer 

Rodriguez’s wholly vague testimony that “everybody kind of knew our position in reference to 

how we felt about testifying in court” (Rodriguez Dep. 75:21-22) does not come close to 

admissible, first-hand evidence establishing that specific supervisors were aware of the plaintiffs’

complaints that AAGs were pressing them to lie on the witness stand.  See Zabavsky Dep. 99:4-

18 (“I mean I wouldn’t know, offhand, whether it gets back …”).  OAG attorneys could not 

retaliate against an action of which they were unaware.  See Tierney, 95 Fed. Appx. at 990.

Fourth, the inference of a causal relationship is negated by a legitimate explanation for 

the referral to IAD.  See Johnson, 935 A.2d at 1120 (“an inference of retaliation cannot rest 

solely on ‘temporal proximity’ (even if it is established) where the opportunity for retaliation 

conflicts with the opponent’s explicit evidence of an innocent explanation of the event”). For the 



45

reasons discussed earlier in this section, Mr. Saba’s request for an investigation of the Miller 

matter is untainted by any possible retaliatory motive, and Mr. Hildum and other OAG officials 

had no reason to question the recollection of Mr. Saba, whom the MPD panel found “credible”

(Def. Ex. 12 at 30).  Moreover, Officer Zabavsky admitted that when he prepared his report in 

the Young case, Officer Rodriguez had informed him that Officer Rodriguez thought there was a 

problem with the urine sample.  See Hearing Panel Findings at 17, 23, 30 (“Officers Rodriguez 

and Zabavsky each testified that Mr. Saba was told that they believed the urinalysis was water 

because a female officer was not watching.”); Rodriguez Dep. 176:1-4 (Officer Rodriguez 

believed the sample was compromised when he received it from Officer Winter).  Although one 

police report has a cryptic handwritten comment that the urine sample was cold and the sides 

wet, Pl. Ex. 15 at RODRIGUEZ-000065, other police paperwork states without qualification that 

Officer Winters witnessed the collection of the sample, see Def. Ex. 30, and Officer Zabavsky’s

sworn statement reported only that Officer Rodriguez collected and sealed the sample:  “Officer 

Rodriguez then, after having D-1 [Terran Young] void her bladder, collected a urine sample from 

D-1.  The sample was sealed by Officer Rodriguez and turned over to Officer Zabavsky.”17  At a 

minimum, some of the reports submitted by Officers Zabavsky and Rodriguez were misleadingly 

incomplete, and investigation was objectively warranted.

Indeed, Officer Zabavsky testified that in his opinion, what caused senior officials at 

OAG to retaliate was not any protected disclosure or refusal to lie but his association with 
                                                       

17 The complete PD 163, and the sworn Gerstein statement based on the narrative portion 
of the PD 163, do not appear to be part of the summary judgment record.  The incomplete 
version of the PD 163 included in Att. 5 to both Pl. Ex. 15 and Def. Ex. 6 does not include the 
portion of the narrative section that discusses the urine sample.  The Court reviewed the Gerstein 
for Case No. 2010 CTF 4684 in the Court’s electronic docket; that review is consistent with Rule 
2.9(C) of the Code of Judicial Conduct, which generally prohibits independent judicial 
investigations, because Rule 2.9(C) explicitly authorizes a judge to take judicial notice and 
Officer Zabavsky discussed the Gerstein in his deposition and both parties provided copies of a 
portion of the PD 163 that MPD uses to generate the Gerstein.
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another police officer, Ilmar Paegle.  Zabavsky Dep. 99:19-100:5.  Thus, the plaintiffs are wrong 

when they assert, “There was simply no legitimate reason why these Defendants would want to 

remove these award winning officers from making arrests other than the problems caused by 

their truthful testimony and the OAG’s animosity towards them as a result of this and the 

positions taken in the protected disclosures.”  Pl. Opp. at 52.

It would be not just ironic but perverse if the DCWPA were interpreted and applied to 

impose liability on a D.C. government employee who disclosed to the supervisor of another D.C. 

government employee information that the first employee reasonably believed constituted 

evidence of wrongdoing by the other employee.  Yet that is exactly what Mr. Hildum did:  he 

informed MPD of specific evidence that he reasonably believed showed that officers may have 

engaged in wrongdoing; and he asked MPD to conduct an investigation (in which the officers 

would have substantial and effective procedural protections).  The plaintiffs do not dispute that 

the information provided by Mr. Saba made it reasonable for Mr. Hildum to believe that Officers 

Rodriguez or Zabavsky engaged in misconduct.  OAG attorneys have the same right to inform 

appropriate officials of possible wrongdoing by MPD officers that MPD officers have to inform 

appropriate officials of possible wrongdoing by OAG prosecutors.  Of course, for both OAG 

attorneys and MPD officers, this right is subject to the prohibition against requesting 

investigations for retaliatory reasons.  However, the need to avoid chilling the willingness of 

D.C. employees to make referrals for investigation is one reason why allegations of retaliation 

cannot be based on speculation and must instead be supported by reasonable inferences from 

admissible evidence.  Here, the plaintiffs have not provided such evidence.
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2. OAG’s provision of information about the Miller matter

Even if admissible evidence supported a reasonable inference that any plaintiff made a 

protected disclosure or refused to obey an illegal order in 2010 (and it does not), admissible 

evidence would not support a plausible inference that OAG referred the Miller matter to IAD on 

December 23, 2010 in retaliation for any protected disclosure or refusal.

The Court observes at the outset that the plaintiffs do not offer any direct evidence of 

causation in the form of an admission by any defendant.  Nor do they allege that any of them 

made a protected disclosure or refused to obey an illegal order between September and 

December 23, 2010 when Ms. Washington ordered Ms. Brown to provide the file to IAD, so no 

close temporal proximity exists between the alleged adverse action and any protected disclosure 

or refusal to obey an illegal order.

There is no genuine dispute that OAG could and should have referred the Miller matter to 

IAD in 2009 long before issues between OAG and the plaintiffs arose, and that Officers 

Rodriguez and Zabavsky agreed that OAG should refer it and thought that OAG had referred it.  

Officer Rodriguez’s position in 2009 when OAG informed him about the complaint was that 

OAG should “‘give it to IAD or the Department, whatever,’ you know, I wasn’t worried about 

it.”  Rodriguez Dep. 129:12-13; Rodriguez Feb. 28, 2011 D.C. Council Testimony, at 

RODRIGUEZ-00221 (“Nor I or Officer Zabavsky had any objection to the letter being turned 

over [in 2009] and we left the office, believing that an investigation would be started.”).  Nor do 

the plaintiffs offer any admissible evidence that Ms. Washington did not honestly (albeit 

mistakenly) believe that the case had previously been referred to IAD. Washington Dep. 12:11-

13 (Def. Ex. 41). The plaintiffs do not dispute that if OAG had followed its usual practice, it 

would have referred the matter to MPD for investigation in 2009, and they do not offer any 
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admissible evidence that OAG’s failure to refer the Miller matter to IAD in 2009 was not an 

oversight but instead was a deliberate decision that the complaint should be ignored.

If referral of the matter to IAD for investigation was appropriate in 2009, it was also 

appropriate in 2010 to provide information about the case to IAD in response to IAD’s request 

for information about other misconduct allegations involving these officers, including cases from 

2009.  See 1/6/11 West email (Def. Ex. 33).  To determine whether a pattern of misconduct 

existed, IAD requested that OAG provide information about other cases involving the officers –

specifically cases involving female arrestees in DUI cases and urine samples.  Brown Dep. 

138:1-140:22; see West Dep. 46:22-48:16.  MPD did not take a urine sample from Ms. Miller, 

who was a female arrestee in a DUI case (see 6/8/11 IAD Investigative Report), but IAD Agent 

Tajanna West specifically requested additional information after Ms. Brown informed her about 

the case, and Ms. Brown sent the file in response to Investigator West’s request.  See 12/23/10 

Brown email (Pl. Ex. 29) & 6/16/11 emails (Pl. Ex. 30); Anzallo Dep. 110:19-111:11 (Pl. Ex. 

20).18

The plaintiffs contend that it is suspicious that OAG sent the Miller file to IAD in 

December 2010 without first giving Officers Rodriguez and Zabavsky an opportunity to 

persuade OAG that the allegations were baseless.  Pl. Opp. at 44.  That is basically an argument 

that OAG should conduct a preliminary investigation and make an assessment of the merits of 

the allegation before OAG asks IAD to investigate possible misconduct by an MPD officer.  

However, Officers Rodriguez and Zabavsky worked for MPD, not OAG, and they in fact agree 
                                                       

18 The plaintiffs provided no admissible evidence from which a jury could reasonably 
infer that IAD’s request for this information about the Miller matter was retaliatory.  The 
plaintiffs assert that the IAD investigator admitted that the request was not standard practice, Pl. 
Opp. at 58, but her testimony was that standard investigations vary in this respect.  West Dep. 
53:17-22 (Pl. Ex. 21).  Nor is it probative whether Commander Lojacono violated IAD’s 
confidentiality rules.  See Pl. Opp. 58.  Among other things, the plaintiffs offer no admissible 
evidence that any such violation was retaliatory.
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with OAG that it was MPD’s responsibility to conduct the investigation.  Rodriguez Dep. 90:3-

22 (MPD, not other agencies, should investigate officers accused of wrongdoing, and OAG 

should refer matter to MPD); Hildum Dep. 108:5-7 (“And I could not investigate it, so I thought 

the best place to send it was IAD.”); Brown Dep. 73:16-19 (OAG should refer complaints to IAD 

because OAG does not have the mechanism or resources to investigate them).  Moreover, 

Officers Rodriguez and Zabavsky acknowledged that when Ms. Brown first raised the issue with 

them in 2009, she heard Officer Rodriguez’s denial and then their lack of objection to a referral 

to MPD.

For the same reasons, the Court rejects the plaintiffs’ argument that providing the 

information was inappropriate because Ms. Brown told Officer Rodriguez that she did not 

believe Ms. Miller’s allegations, although she also stated that she was required to report it.  See

Pl. Opp. at 17 (citing Rodriguez Dep. 129:20-22); Rodriguez Feb. 28, 2011 D.C. Council 

Testimony, at RODRIGUEZ-00221 (“Brown advised that she did not believe the complaint, but 

that she felt obligated to turn it over to MPD’s Internal Affairs division.”).  Here again, providing 

the information to IAD was appropriate, and indeed required, because it was MPD’s job, and not 

OAG’s job, to decide whether the allegations were believable.  Moreover, Ms. Brown was under 

the impression that Ms. Miller or her lawyer had already referred the matter to IAD for 

investigation.  See 6/8/11 IAD Investigative Report at 4.  Similarly, the plaintiffs emphasize that 

Mr. Hildum refused to refer the Miller matter to IAD in July 2010 because of concerns that it 

was untimely and that the factual allegations were not credible.  Pl. Opp. at 57 (citing Hildum 

Dep. 104).  However, in July 2010, Mr. Hildum was concerned about referring the Miller matter 

because it was unrelated to the Young matter, but in December 2010, IAD had requested 
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information about other complaints against these officers.  Moreover, as discussed above, it was 

IAD’s job, and not OAG’s, to assess the credibility of the allegations.

The plaintiffs criticize OAG’s decision to provide to IAD information about the Miller 

matter because MPD could not take disciplinary action against Officer Rodriguez because of the 

passage of time.  Pl. Opp. at 17.  However, OAG provided this information in response to IAD’s 

request.  Even if MPD could no longer take disciplinary action, the subject-matter of the Miller 

case could be relevant to the pending Young investigation and a pattern of misconduct.

The plaintiffs emphasize that OAG provided information about the Miller matter one 

week after the meeting where Ms. Washington and Ms. Brown wanted to know what it would 

take to stop Officers Zabavsky and Rodriguez from making DUI arrests and what it would take 

to revoke the officers’ police powers, and were told that it would take an allegation of serious 

misconduct.  Pl. Opp. at 16-17, 52, 56-57.  However odd or inappropriate the question may have 

been, the plaintiffs offer no admissible evidence that supports a reasonable inference that Ms. 

Washington and Ms. Brown had an agenda that resulted from protected disclosures months 

earlier.  The plaintiffs themselves offer legitimate, non-retaliatory reasons why OAG no longer 

wanted the plaintiffs to be on DUI cases.  See pages 44-46 above and 54-55 below.

In these circumstances, no reasonable jury could infer that a “but for” cause of OAG’s 

decision to provide information to IAD about the Miller matter on December 23, 2010 was any 

alleged protected disclosure.

3. IAD’s handling of the Young matter

No reasonable jury could conclude that the reason for MPD’s decision in 2010 to conduct 

an investigation of Officers Rodriguez and Zabavsky in connection with the Young matter was

retaliation for any protected disclosure because these officers did not make any protected 
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disclosure or refuse to obey an illegal order before then. See Sections II.C  & II.D above. Thus, 

no reasonable jury could find that anything that MPD did in that investigation was even 

arguably retaliatory until FOP’s January 24, 2011 letter to the D.C. Council, which the Court 

assumes without deciding constitutes a protected disclosure.  See Section II.C.4 above.

It was shortly after January 24, 2011 that IAD completed its investigation and 

recommended Officer Rodriguez’s termination and revocation of his police powers.  See 2/15/11 

Revocation of Police Powers (Pl. Ex. 33); 2/25/11 Final IAD Investigative Report (Pl. Ex. 15). 

However, FOP sent the January 24 letter four months after IAD began its investigation and only 

three weeks before these adverse personnel actions.  Officer Rodriguez offers no evidence from 

which a reasonable jury could infer that IAD would have reached a different conclusion if FOP

had not sent its letter to the D.C. Council in the final stages of IAD’s investigation – in other 

words, that IAD was going to conclude that Officer Rodriguez did nothing wrong and then 

changed its recommendation only after FOP sent the January 24 letter.  See Smith v. County of 

Suffolk, 2013 U.S. Dist. LEXIS 26973, at *41-42 (E.D.N.Y. Feb. 27, 2013) (no reasonable 

inference of retaliation “when the adverse action is part of, or the culmination of, a disciplinary 

process that was already underway prior to the protected activity”) (quotation and citation 

omitted).  Moreover, Officer Zabavsky figured as prominently in the January 24 letter as Officer 

Rodriguez did, and IAD found that its investigation did not establish any misconduct by Officer 

Zabavsky.  In addition, the IAD agents who conducted the investigation agreed with IAD’s 

conclusions and recommendations, and the plaintiffs do not claim, much less offer admissible 

evidence, that any IAD investigators, like Agent West, had any retaliatory motives.  See Furline 

v. Morrison, 953 A.2d 344, 356 (D.C. 2008) (endorsing the uniform holding of federal courts
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that “an employer can avoid liability by conducting an independent investigation of the 

allegations against an employee” and not relying on a biased individual in any material way).19

The plaintiffs present no admissible evidence that calls into question the validity of 

MPD’s innocent explanation for conducting the investigation in the first place:  IAD had a duty 

to investigate all complaints of alleged misconduct by police officers (see MPD General Order 

(Def. Ex. 10); Pl. Statement of Disputed Material Facts at 10-11 ¶ 40); and that duty

encompassed a substantial allegation of a serious discrepancy concerning Officer Zabavsky’s 

report. See pages 41-42 and 44-5 above.  The plaintiffs acknowledge that the trigger for IAD’s 

investigation was the referral from OAG.  See Pl. Opp. at 48. The plaintiffs offer no evidence 

that MPD was aware that OAG had any reason to retaliate against the plaintiffs for any protected 

disclosure before September 2010, so MPD had no reason to question the validity of the 

information provided by OAG.  In these circumstances, it would have been irresponsible for IAD 

to ignore the referral and refuse to investigate the matter.

Assistant Chief Anzallo was aware of Officer Zabavsky’s February 22 email.  See Pl. 

Opp. at 72.  However, Assistant Chief Burke had simply forwarded to Assistant Chief Anzallo a 

copy of the email, which raised issues outside Assistant Chief Anzallo’s area of responsibility, 

and the plaintiffs offer no admissible evidence that Assistant Chief Anzallo read or reacted to the 

email. In any event, Officer Zabavsky’s email was sent seven months before IAD began its 

investigation of the Young matter, so there is no temporal proximity.  See Johnson, 935 A.2d at 
                                                       

19 The plaintiffs contend that “some level of influence” by a person whose 
recommendations are retaliatory is enough to taint the decision.  Pl. Opp. at 47.  To prevail on a 
claim based on the involvement of a biased subordinate in a decision by disinterested officials 
with no discriminatory ax to grind, “a plaintiff must establish more than mere ‘influence’ or 
‘input’ in the decision making process.”  Furline, 953 A.2d at 356 (citation and footnote 
omitted).  “Rather, the issue is whether the biased subordinate’s discriminatory reports, 
recommendation, or other actions caused the adverse employment action.”  Id. (quotation and 
footnote omitted).  The plaintiffs offer no evidence that any official biased against them because 
of protected activity caused IAD to make the recommendation it did.
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1120.  A jury would not have any non-speculative basis to infer that this February 22 email was a 

significant contributing factor to any decision by Assistant Chief Anzallo months later relating to 

the investigation that OAG requested – or relating to any other action by MPD.  In addition, the 

plaintiffs do not contend that they told anyone at MPD until December 29, 2010 that any AAG 

had instructed them to lie on the witness stand, so that alleged disclosure could not have 

provoked any retaliatory personnel action before that date.  

The facts here are comparable to those in Johnson, where two MPD officers filed a 

DCWPA claim “in connection with an internal investigation and temporary revocations of their 

police powers,” and the Court of Appeals held that the police officers provided no sufficient 

evidence that MPD’s stated reasons for the investigation were pretextual.  See 935 A.2d at 1115, 

1121.  In Johnson, MPD “came forth with a logical and well-documented explanation for why 

the formal investigation was initiated”:  a complainant made “a firm allegation” that officers 

acted improperly; MPD took “tangible investigative steps to confront the source of the 

complaint,” and “the investigative actions of the police officials dovetailed with the facial reason 

for the investigation.”  Id. at 1121.  “Obviously, a formal investigation was in order, because if 

the allegation proved to be credible, there was a clear basis for criminal prosecution and, most 

likely, termination from employment.”  Id.  The same principles apply to referrals from OAG of 

a complaint with “firm allegations” of misconduct.

4. Assignment to IDSU and training

It is undisputed that OAG recommended to MPD that MPD not put Officers Rodriguez, 

Zabavsky, or Fetting in leadership positions in MPD’s DUI enforcement program:  Mss. 

Washington and Brown recommended against putting the plaintiffs in leadership positions; and 

Mr. Hildum and Ms. Washington informed Deputy Chief Burke of Officer Fetting’s hit-and-run 
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conviction.  See Pl. Opp. at 49 (citing Pl. Ex. 26-27); id. at 60 (citing Burke Dep. 52:4-53:14).  

Nor is there any genuine dispute that MPD relied on these recommendations and information 

from OAG, or that MPD did not pay for certain training because these officers were no longer 

candidates for these leadership positions.  However, no reasonable jury could infer that OAG 

made, or MPD followed, these recommendations in retaliation for any protected disclosure or 

refusal to obey an illegal order earlier in 2010, even if the plaintiffs provided sufficient evidence 

of such a disclosure or refusal (which they have not).

The plaintiffs offer no admissible evidence that any input by Mr. Hildum or Ms. 

Washington or Ms. Brown into MPD’s decisions in October 2010 concerning the plaintiffs’

training and assignment was the result of Officer Zabavsky’s February 22, 2010 email or any 

response by the officers to OAG prosecutors’ alleged attempt to suborn perjury in mid-2010.  

There is no temporal proximity to the February 22 email sufficient to support an inference of a 

causal relationship to events  eight months later.  Moreover, no reasonable jury could conclude 

that any disagreement with OAG prosecutors in the summer was a contributing factor because 

the plaintiffs offer no admissible evidence from which a jury could reasonably infer that Mr.

Hildum or Ms. Washington or Ms. Brown had been told that any officer accused any AAG of 

suborning perjury. See page 44 above.  Moreover, the plaintiffs themselves identify legitimate, 

non-retaliatory reasons why OAG no longer wanted the plaintiffs to be on DUI cases.  Officer 

Zabavsky admitted that he and Officer Fetting told a prosecutor that they would answer 

questions even if the trial judge did not allow them (see note 7 above), and that would explain 

why OAG was not anxious to rely on these officers as witnesses.  See also Washington Dep. 

93:894:3 (Pl. Ex. 41) (the magistrate judge with the docket with the overwhelming majority of 

DUI cases was continuing all cases in which Officers Zabavsky and Rodriguez were witnesses, 
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even if the government was prepared to go forward and did not plan to use Intoxilyzer results); 

see pages 44-46 above. 

The plaintiffs allege that Assistant Chief Anzallo retaliated against protected activity 

when he made recommendations in October 2010 relating to training and to assignments to the

IDSU.  Assistant Chief Anzallo’s only involvement was that he informed Assistant Chief Burke, 

who was the decision-maker, that Officers Zabavsky and Rodriguez were under investigation 

and he recommended that “you find other officers to play a role in the new Intoximeter program 

… [e]ven though their infraction may turn out to be mninor [sic], you want the program to be 

very clean.  I am afraid that OAG would not support these guys and would cast doubts about 

MPD’s program and efforts.”  10/14/10 Anzallo email (Pl. Ex. 24).  The factual bases for Deputy 

Chief Anzallo’s recommendation were accurate and reasonable.  Officers Zabavsky and 

Rodriguez were in fact under investigation at that time, and the plaintiffs do not dispute that 

MPD legitimately wanted the new leadership of the program to be above reproach.  Moreover, 

the plaintiffs offer no evidence that Assistant Chief Anzallo knew or had any reason to believe 

(incorrectly) that any OAG attorney recommended against these officers in retaliation against 

whistleblowing by either officer.  In addition, for the reasons explained in the preceding section, 

no reasonable jury could infer that Officer Zabavsky’s February 22 email was a contributing 

factor in any decision or recommendation that Assistant Chief Anzallo made months later.

The plaintiffs also offer no evidence that supports a reasonable inference that Assistant 

Chief Burke, who is not a defendant, made the decisions he made about assignment to the IDSU 

and training in retaliation for any whistleblowing.  Assistant Chief Burke acted about eight 

months after he saw Officer Zabavsky’s February 22 email, Def. Mem. 47, so there is no 

temporal proximity – and no evidence that months later Assistant Chief Burke even recalled the 
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email, which on its face is not memorable.  No evidence contradicts Assistant Chief Burke’s 

testimony that he was seriously considering Officers Zabavsky and Rodriguez for leadership 

positions at IDSU, and that it was only after he learned that they were under investigation that he 

decided they were not the best candidates.  See Pl. Statement of Disputed Material Facts at 13 

¶ 53.  Moreover, the plaintiffs do not offer any admissible evidence contradicting Assistant Chief 

Burke’s position that he actually and reasonably concluded that the controversy about MPD’s 

drunk driving program meant that any officers in leadership positions had to be above reproach.  

See Pl. Statement of Disputed Material Facts at 13 ¶ 53 (“Admit” that “Assistant Chief Burke 

would not select individuals to participate in trainings or for positions of leadership in IDSU who 

may cast a cloud over the program or create any credibility issues for the program …, including 

anyone who was the subject of a pending investigation, … or who had an LAC conviction ….”).  

With respect to Officer Fetting, the plaintiffs do not dispute that Assistant Chief Burke asked 

Officer Fetting whether anything in his past would raise questions, that Officer Fetting did not 

disclose his hit-and-run conviction in response, and that Assistant Chief Burke could, and did, 

reasonably and legitimately conclude that Officer Fetting’s conviction and lack of candor made it 

inappropriate to select him for a leadership position.  See Pl. Statement of Disputed Material 

Facts, at 9 ¶ 29 (admitting that Officer Fetting had a hit-and-run conviction).  That MPD could 

no longer discipline Officer Fetting for his criminal conduct (see id. at 9 ¶ 30) does not mean that 

Officer Fetting could appropriately conceal it or that Assistant Chief Burke could not consider it 

in deciding whether to put him in a leadership position.  Assistant Chief Burke relied on views

from lawyers at OAG, but that was appropriate because the plaintiffs offer no evidence that 

Assistant Chief Burke had any information suggesting that OAG’s recommendation was made in 

retaliation for whistleblowing activity. See Pl. Opp. at 49 (“Notably, Assistant Chief Burke was 
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not informed that the complaint that led to the investigation of Officers Rodriguez and Zabavsky 

was the July 23, 2010 memorandum referred by the OAG Defendants.”).

III. CONCLUSION

For these reasons, the Court orders that:

1. The defendants’ motion for summary judgment is granted.

2. Judgment is entered for the defendants and against the plaintiffs.

       __________________________________________
                                 Anthony C. Epstein
                                            Judge
                               Signed In Chambers
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