
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

No. 08-23 1 (EGS)

GOVERNMENT'S EMERGENCY MOTION FOR A STAY
OF THE JANUARY 14, 2009 ORDER

DIRECTING THAT THE ATTORNEY GENERAL PERSONALLY SIGN
A DECLARATION UNDER OATH BY NOON TODAY

On January 15, the United States of America, by and through its undersigned attorney,

respectfully asked this Court to vacate its January 14, 2009 order directing that Attorney General

Michael B. Mukasey personally sign by noon today a declaration under oath detailing precisely

(1) who within every office of the Department of Justice knew about the complaint filed by

Agent Joy, (2) what those individuals and offices knew, and (3) when those individuals and

offices received the relevant information. Defendant Stevens filed an opposition to the

government's motion this morning. The government's motion is still pending. The government

respectfully asks this Court to stay its order pending a decision on the government's motion.

Further, if the Court denies the government's motion, the government asks the Court to stay

compliance with its order for two weeks for the following reasons:

1. Although we are in the process of collecting the information requested by the Court,

we have not yet completed that task. Additional time is also needed to gather all the information

requested. The Joy Complaint has now been released to the public with minor redactions. Thus,

the number of persons within the Department of Justice with knowledge "of the complaint filed
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by Agent Joy"is potentially quite broad. Even if we narrow our inquiry to individuals who

received a copy of the complaint before it was released to the public, we must canvas multiple

components within Main Justice, the Office of the United States Attorney for the District of

Alaska, and the FBI. We note, however, that because, as the government explained in its filing

yesterday, the Department has not determined that Agent Joy "was not entitled to whistleblower

protection," we have no documents that are responsive to the portion of the Court's order

directing the Attorney General to address "all decisions, correspondence, and communications

within the Department of Justice related to "the determination that [Agent Joy] was not entitled

to whistleblower protection."

2. As set forth in our Motion for Reconsideration and to Vacate, there is a strong

presumption against compelling high Executive Branch officials, such as the Attorney General,

to testify or provide information under oath. This is especially true where, as here, the official

lacks first-hand knowledge of the information sought. If the Court denies the government's

motion, the Solicitor General needs time to review this Court's order directing the Attorney

General to provide a sworn declaration, and to decide whether to seek review of that order in the

United States Court of Appeals for the District of Columbia. Moreover, should he decide to seek

such review, time will be needed to file the appropriate papers and to obtain a decision from the

circuit court.

3. Although Attorney General Michael B. Mukasey leaves office shortly, the information

the Court has directed us to provide does not turn on his presence.
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CONCLUSION

For the above reasons, the Court should stay the portion of the January 14 order directing

the Attorney General to submit a declaration by noon until it rules on the government's Motion

to Reconsider and to Vacate. If the Court denies the government's motion, we request a stay for

two weeks to provide the Solicitor General with time to consider and pursue appellate remedies.

Respectfully submitted,

PATTY MERKAMP STEMLER
Chief, Appellate Section

/s/ Patty Merkamp Stemler
Criminal Division
U.S. Department of Justice
Suite 1264
950 Pennsylvania Ave., N.W.
Washington, D.C. 20530
Tel: 202-514-2611
Fax: 202-305-2121
patty.merkamp . stemler@usdoj.gov
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CERTIFICATE OF SERVICE

Thereby certify that on this 16th day of January,2009, I caused a copy of the foregoing
"GOVERNMENT'S EMERGENCY MOTION FOR A STAY" to be delivered electronically to
the following:

Brendan V. Sullivan, Jr., Esq.
Robert M. Caiy, Esq.

Williams & Connolly LLP
725 Twelfth Street, N.W.
Washington, D.C. 20005

Is! Patty Merkamp Stemler
Patty Merkamp Stemler
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA

V.

THEODORE F. STEVENS,

Defendant.

No. 08-231 (EGS)

IPROPOSED1 ORDER

The government's Motion for a Stay of the portion of the Court's January 14 order

directing the Attorney General to submit a declaration by noon on January 16, 2009, is granted

pending further action by the Court.

ORDERED this ____ day of 2009

THE HONORABLE EMMET G. SULLIVAN
UNITED STATES DISTRICT JUDGE
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