
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
LINDSAY HUTHNANCE, ) 
  ) 
 Plaintiff, ) 
  ) 
v.  ) No. 06-cv-1871 (RCL) (JMF) 
  ) Trial:  March 7, 2011 
  )  
DISTRICT OF COLUMBIA, et al., ) 
  ) 
 Defendants. ) 
_________________________________) 

PLAINTIFF’S EMERGENCY MOTION TO STRIKE SUPPLEMENTAL DISCOVERY 
RESPONSES AND FOR THE IMPOSITION OF SANCTIONS 

In a breath-taking example of trial by ambush, Defendant District of Columbia purports 

to change, on the very eve of trial, many of the long-settled facts on which Plaintiff has relied in 

building her case.  The prejudice to Plaintiff is immense.  These are game-changing additions, 

subtractions, and alterations made well after the close of discovery; well after not one, but two, 

pretrial conferences; and after the close of the last business day before the fourth trial date in 

this case.   Because every one of the changes Defendant District of Columbia attempts to make at 

this final moment is based on facts that it knew or should have discovered years ago, and at least 

in the preparation for the prior three trial dates, its supplemental discovery responses should be 

stricken and the Defendant District of Columbia should be bound to the answers and admissions 

that Plaintiff has reasonably relied upon in preparing, at great expense, for this and several prior 

trials. 

By e-mails sent after 7:00 p.m. on Saturday, March 5, 2011 and a fax sent at 10:40 p.m., 

more than 24 hours after the close of the last business day before trial, the District transmitted its 

Third Supplemental Responses to Plaintiff’s First Set of Interrogatories, 1st  Supplemental 
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Responses to Plaintiff’s Second Set of Interrogatories, and 1st Supplemental Responses to 

Plaintiff’s First Set of Requests for Admission.  In addition, the District also informed Plaintiff at 

this same late date that it intends to amend its exhibit list.  Not content with leaving Plaintiff a 

mere 36 hours to respond to game-changing amendments to discovery responses, the District 

filed yet another purported supplement to Plaintiff’s First Set of Requests for Admission, at 6:53 

p.m. tonight (Sunday, March 6, 2011), even as this motion was being drafted. 

Plaintiff is now engaged in the final stage of her preparation for trial and is unable to 

prepare a comprehensive legal brief, much less to reconfigure her case, communicate the 

changed evidence to her witnesses, and scrap and redraft major portions of her intended direct 

and cross-examinations.  Thankfully, a lengthy list of legal citations is not needed to justify the 

striking of the District’s final “Hail Mary” pass.1 

A. The District’s Apparent Attempt to Amend Exhibit List 

At 7:21 p.m. last night, we received the following e-mail from counsel for the District: 

Gentlemen, 

We are sending you this blank form PD 67 in an abundance of caution to the 
extent that Mr. Glover had not previously provided it to you.  As you will see, 
the PD 67 is double-sided.  We are making efforts to obtain the original PD 67 
signed by Ms. Huthnance (i.e., front & back). 

Cordially, 

Dwayne C. Jefferson | Assistant Attorney General 

                                                 
1  Indeed, the District’s failure to provide justification for its extreme delay in offering the 
purported supplements is enough to require exclusion.  See Fed. R. Civ. P. 37(c)(1) (mandating 
exclusion of “information or evidence” not “timely” disclosed as required by Fed. R. Civ. P. 
26(e), “unless the failure was substantially justified or harmless”); Am. Stock Exchange, LLC v. 
Mopex, Inc., 215 F.R.D. 87, 93 (S.D.N.Y. 2002) (“The burden to prove substantial justification 
or harmlessness rests with the dilatory party.”). 
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The PD-67 is the Collateral/Bond Receipt that Plaintiff signed in connection with being 

released pursuant to the District’s “post-and-forfeit” procedure.  It has been an exhibit listed on 

both parties’ exhibit lists for over one year, since March 3, 2010.  The District has made binding 

admissions about the Collateral/Bond Receipt and its failure both to comply with D.C. law and to 

apprise Plaintiff of all of her rights respecting release.  Specifically, the District has admitted that 

the Collateral/Bond Receipt does not apprise Plaintiff, or similarly-situated arrestees, that they 

could be entitled to citation release. 

This is important because citation release, as opposed to post-and-forfeit release, 

guarantees that an arrest will be reviewed outside MPD – at least by a prosecutor and perhaps 

even a judge.  The District’s police oversight entity – the CCRB – noted in a report critical of 

MPD’s disorderly conduct arrest practices that post-and-forfeit release has the effect of 

“contributing to a greater potential for improper disorderly conduct arrests [to] go unnoticed.”  It 

also found evidence that an overwhelmingly high number of disorderly conduct arrests result in 

post-and-forfeit release because MPD fails to notify arrestees that they have another means of 

prompt release that ensures those same arrests would receive greater and independent scrutiny.  

Indeed, in one of the interrogatory responses that it seeks to unfairly change at the very last 

minute, the District reveals that in the year Plaintiff was arrested 1,194 disorderly conduct arrests 

were resolved by “post-and-forfeit” and 0 were resolved by citation release. 

The District produced the PD-67 many years ago as a one-sided document.  Plaintiff has 

operated on the assumption that the PD-67 is one-sided and that the only side has no information 

about citation release as the District admitted and its 30(b)(6) witness confirmed.  Both sides 

have used a one-sided PD-67 in depositions and both sides have listed a one-sided PD-67 as a 

trial exhibit.  Plaintiff’s Fifth Amendment claim is based on the understanding that the PD-67 is 
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one-sided and upon the admissions and evidence the District has furnished confirming that the 

PD-67 is silent about citation release. 

Now, however, the District suggests (apparently by virtue of a blank PD-67 that is 

currently in use) that the PD-67 is two-sided and that the second side does have information 

about citation release.  Apparently, the District intends to introduce evidence of the blank form 

(or, if it can ever locate the allegedly two-sided original that it now acknowledges it failed to 

produce years ago) to contradict the admissions and evidence on which Plaintiff has relied in 

building her case.   

This cannot be countenanced.  The deadline for identifying exhibits is long past.  What’s 

more, the sought-after change is hugely prejudicial and would work a contradiction of long-since 

conclusively established facts appearing in the District’s responses to Plaintiff’s first set of 

admissions.  See Elion v. Jackson, 2006 WL 2583694 (D.D.C. 2006) (applying Rule 37(c)(1) and 

excluding evidence, and testimony regarding evidence, not produced timely in discovery because 

preclusion is required and mandatory as there was no substantial justification for the non-

production); Johnson v. United Parcel Service, Inc., 236 F.R.D. 376, 377-78 (E.D. Tenn. 2006) 

(exclusion of evidence disclosed for the first time two weeks before trial was “automatic and 

mandatory … unless non-disclosure was justified or harmless”; holding non-disclosure was not 

justified and not harmless because aggrieved party could not “investigate and conduct discovery 

on the issues raised by the new documents” in the short time before trial).  That there may be 

more evidence about the PD-67 that could have been helpful to the District’s case is irrelevant.  

The District has no one else to blame but itself for the notorious and well-documented discovery 

malpractice which led to such results.  Plaintiff cannot be asked to pay yet another high price for 

the District’s inattention to its litigation responsibilities.  Indulging a different conclusion would 
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make it impossible for an opponent to build a case from evidence provided by the District – 

directly undermining the very plan of the Federal Rules of Civil Procedure and its central aim of 

eliminating trial by ambush — of which the current example is one of the worst kind. 

B. The District’s Attempt to Change Its Interrogatory Answers 

Even though the case has been up for trial on three prior occasions – and was in each 

prior instance continued days before the trial – the District’s lawyers have chosen a time well 

after the close of the final business day before trial to determine that they do not like the verified 

answers that have been given.  This is particularly odd since Plaintiff identified all of the 

District’s discovery responses as trial exhibits in March 2010.  At least one thing is clear:  either 

the District’s lawyers did not bother to look at their own discovery responses until the days 

before trial or they have launched their supplement to ambush Plaintiff and do injury to her case.  

Whether indolence and inattention or willful malpractice, either alone is more than enough to 

justify striking the District’s responses made in flagrant disregard of the rules. 

The District’s “supplements” to its discovery responses contravene the very rule the 

District invokes to justify them.  The duty to supplement discovery responses under F.R.C.P. 

26(e) is a shield to protect the opposing party from the wrongful withholding of information and 

evidence during the trial preparation period.  That duty cannot be invoked to immunize exactly 

the conduct it is designed to prevent.  For this reason, Rule 26(e) requires that supplementation 

be “timely.”  The District’s “supplements” are inexcusably belated.  They admit of no plausible 

justification, are highly prejudicial, and should be stricken under Rule 37(c)(1).  See U.S. ex rel. 

Fago v. M & T Mortg. Corp., 518 F. Supp. 2d 108, 116 (D.D.C. 2007) (striking supplemental 

interrogatory answers filed after the close of discovery in support of a party’s summary judgment 

filings, because the defendant could not be permitted to “sandbag the Plaintiff by responding to 
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the interrogatory only after discovery had closed”); Charles Alan Wright & Arthur R. Miller, 

Federal Practice and Procedure, § 2284; see also Holiday Inns, Inc. v. Robertshaw Controls 

Co., 560 F.2d 856, 857-58 (7th Cir. 1977) (affirming exclusion of contention, disclosed for the 

first time in a supplementary interrogatory response four days before trial, as violation of FRCP 

26(e) requirement that answers be supplemented “seasonably”). 

To make things perfectly clear, these are not typographical errors or minor oversights.  

The changes the District would make if allowed are significant and prejudicial.  They would 

require Plaintiff to re-craft portions of her case, abandon theories and arguments, and rewrite 

large swaths of direct and cross-examinations.  Worse still, there is little reason for believing 

they are based on a reliable source.  A police official with no connection to the facts surrounding 

Plaintiff’s arrest purports to verify the Supplemental Responses without any explanation for why 

the original responses were incorrect.  To have responded to Plaintiff’s interrogatories nearly 

three years ago, the District had to conduct a factual investigation.  And that factual investigation 

resulted in responses on which Plaintiff has, ever since, relied. 

The changes the District purports to make cannot be explained if the District took 

seriously its obligation to answer interrogatories in 2008.  The nature of the questions and 

answers are not such that an innocent misunderstanding could have been the cause of the need 

for modification.  To ascertain where Officer X was during the arrest, the District would have 

had to interview Officer X.  And if it did, why is it now saying (as it is for all three officers 

involved in Plaintiff’s arrest) that each of them was in a different location than originally 

reported – especially when the change has evidentiary significance.  For example, in its original  

responses, the District asserted that Officer Antonio informed both Plaintiff and her companion 
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at the scene that Plaintiff could be bailed out at the station, upon payment of the $25 bond 

associated with the “post-and-forfeit” release procedures.  Now, it asserts that “no officer 

informed [Plaintiff’s companion] that Plaintiff' s release could be secured by payment of a 

$25.00 bond on the scene.” 

Finally, and perhaps most offensive of all, the District would change critical arrest data 

on which Plaintiff’s Monell claims are based hours before trial.  After ferocious litigation, 

including two hearings before Magistrate Judge Facciola on Plaintiff’s Motion to Compel, the 

District provided disorderly conduct arrest figures for 2004-2008.  Those numbers were 

consistent with the very high numbers found by the CCRB which, among other things, concluded 

that the high rate of disorderly conduct arrests in the District of Columbia are 2.5 to 4 times the 

average for comparable municipalities.  Those numbers were provided to Plaintiff’s expert.   

Now the District would decrease its arrest figures by some 40% and, presumably, attempt 

to use the new and unexplained data to show an improvement in arrest statistics from which a 

jury would be invited to infer a concerted effort to remedy the constitutional shortcomings that 

would have otherwise justified the imposition of municipal liability.  The admission of such 

evidence would, in addition, violate Fed. R. Evid. 403 as it would be impossible, in light of the 

District’s inability to explain its data, for the jury to know how to make use of such information. 

Additionally, we note that the District’s attempt to ambush Plaintiff and unfairly damage 

her carefully built Monell claims, suggests one more undisclosed change.  Plaintiff is not calling 

Inspector Keith Williams, the sponsor of the new figures.  She took discovery from him, 

including a follow-up deposition to exclude the possibility that he had information important to 

her case.  The District, on the other hand, had already orally removed Inspector Williams from 

its witness list at the parties’ March 19, 2010, Pretrial Conference before Judge Kennedy.  It has 
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never moved to rescind that decision.  Consequently, Plaintiff knew in preparing her case that, 

unless she affirmatively sought to call Inspector Williams, he would not appear at trial, and so 

forewent further steps in investigation and preparation in reliance thereon.  The District has not 

indicated that they will attempt to call Inspector Williams, but we raise this in an abundance of 

caution lest it be argued that the District’s machinations to change the state of evidence 

concerning arrest data portended a change in the District’s witness list that has long since been 

foreclosed. 

In summary, the District’s attempt to change the state of the evidence at this late date 

should be denied.  If the District failed to conduct an adequate factual investigation before 

responding, that is the District’s problem – especially where its inattention results in changes far 

too late in the game.  Plaintiff respectfully requests that the Court issue an order precluding the 

substitution of the District’s original responses with any of the inexcusably belated 

“supplemental” responses.  Moreover, Plaintiff requests that the Court preclude Inspector 

Williams from testifying at trial. 

C. The District’s Attempt to Rescind and Change Its Binding Admissions 

Finally, the District attempts to rescind and change 7 binding admissions upon which 

Plaintiff has relied – and has, indeed, built her case – since October 2008.  Pursuant to Fed. R. 

Civ. P. 36(b), “[a] matter admitted under this rule is conclusively established unless the court, on 

motion, permits the admission to be withdrawn or amended.”  Although the Rule gives the court 

discretion to permit withdrawal or amendment, exercise of such discretion is predicated upon a 

finding that amendment is necessary to prevent a manifest injustice (see Fed. R. Civ. P. 16(e)), a 

finding that it would “promote the presentation of the merits of the action,” and a finding that it 

would not prejudice the party who requested the admission.  Id.; see also Pedroza v. Lomas Auto 
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Mall, Inc., 258 F.R.D. 453, 465-71 (D.N.M. 2009) (refusing to permit defendant to withdraw 

admissions one week before trial, as the change “at the eleventh hour will cause substantial 

prejudice to Plaintiffs” and “would … not serve to further resolution on the merits but would 

instead create an artificially unbalanced scenario favoring [defendant]”); Armstrong v. Exec. 

Office of the President, 877 F.Supp. 690, 697 n.8 (D.D.C. 1995) (denying permission to amend 

response to requests for admission made after discovery closed, and after the filing of dispositive 

motions), overruled on other grounds by 90 F.3d 553 (D.C. Cir. 1996).  Plaintiff’s purported 

attempt to rescind and change its binding admissions fail on multiple grounds. 

First, the District has failed to move to withdraw or amend its binding admissions.  

Second, because rescinding its binding admissions would require the amendment of the final 

pretrial order, if it had moved for relief, the District would have had to show that manifest 

injustice requires modification of the Final Pretrial Order.  This it cannot do.  On the history of 

the District’s conduct in this case, as well as a pattern and practice of inattention to discovery 

obligations and court orders, there is nothing unjust about holding the District to its admissions – 

especially where, through a reasonable exercise of diligence in advance of any of the three prior 

trial dates, the bases for these purported changes could have been easily identified.  Again, 

Plaintiff cannot be held responsible for the consequences of the District’s failure to pay adequate 

attention to its defense of this case sooner than the very eve of trial.  Finally, a rescission of the 

District’s binding admissions is highly prejudicial to Plaintiff.   

For instance, the District admitted that whether or not to offer citation release is a matter 

committed to the arresting officer’s discretion.  This admission is an important component of 

Plaintiff’s case, as it establishes that officers can control whether or not their unlawful disorderly 

conduct arrests receive review – that is, by funneling disorderly conduct arrestees to “post-and-
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forfeit” where there is no scrutiny of bad arrests.  Plaintiff would have to significantly revamp 

her case were this admission rescinded as the District purports to do.   

Several of the admissions the District now seeks to change could have only been made 

after speaking with specific witnesses.  Yet now, the District claims that those same witnesses 

can neither confirm nor deny the truth of those admissions.  To the extent that this suggests that 

the District did not exert adequate care in obtaining the information to make these admissions 

initially, that is a problem of the District’s own making.   

For example, the arresting officer claims that she initially stopped Plaintiff to issue her a 

ticket for disorderly conduct, rather than to arrest her.  Based on discovery we received from the 

District including a list of offenses (excluding disorderly conduct) for which tickets could be 

written, we believed that the officer’s claim was false.  Consequently, Plaintiff propounded a 

request for admission that tickets could not be written for disorderly conduct which the District 

admitted.  Plaintiff has relied on the District’s admission in developing her case and preparing 

her witnesses, including her expert.  In connection with its flurry of activity last night, the 

District also just now produced, for the very first time, a General Order that would have been 

responsive to Plaintiff’s discovery requests.  It purports to show that, at least in 1971, tickets 

could be given for disorderly conduct.  We know that, at least at some point in time, it became 

impermissible to issue a ticket for disorderly conduct.  We don’t know if that General Order 

remained in effect on the night of Plaintiff’s arrest.  But that does not matter.  The time for 

producing evidence and identifying new exhibits is long gone; so too is the time for rescinding 

admissions based on ambiguous documents that should have been produced long ago. 
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D. Sanctions 

The District’s eve-of-trial attempts to ambush Plaintiff are highly improper and 

unjustified.  They put counsel to considerable work at the very time we needed to be finalizing 

our preparation for an imminent trial.  Whether the District is responsible for putting its lawyers 

in the position of begging repeated and utterly unsupported indulgences, or the faults are their 

own is of no moment.  Lawyers cannot ignore their obligations in the name of client service.  In 

private practice, our engagement letters permit a lawyer to withdraw from a representation, 

among other things, rather than to act contrary to ethical obligations or to take legally 

indefensible positions.   

Until OAG attorneys are held personally accountable for the discovery malpractices they 

conduct in the District’s name and with the impunity of the sovereign power, the sad history of 

the District’s litigation misconduct will never end.  For this reason, and most especially because 

it has distracted counsel from their trial preparations, we respectfully request that the attorneys of 

record be made to pay the cost of the hours expended reviewing the District Supplemental 

Responses and drafting the instant motion. 

CERTIFICATION PURSUANT TO LCVR 7(M) 

On March 6, 2011, undersigned counsel telephoned Dwayne Jefferson, counsel for 

Defendants, at 8:30 P.M., but was unable to reach him.  Undersigned counsel left a voice 

message regarding the instant motion.  Given the late hour and the imminence of trial, the 

Motion is filed without further attempts to meet and confer. 

CONCLUSION 

For all of the foregoing reasons, the Motion should be granted, the District’s purported 

supplemental responses to Plaintiff’s Interrogatories and Requests for Admission should be 
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stricken, the purported copy of a blank, two-sided PD 67 form should be excluded, and the Court 

should order that Defendants may not call Inspector Keith Williams to testify. 

 

Respectfully submitted, 
 

DATED:  March 7, 2011 
/s/ Jeffrey D. Skinner    
John Moustakas (DC Bar # 422076) 
jmoustakas@goodwinprocter.com  
Jeffrey D. Skinner (DC Bar # 494808) 
jskinner@goodwinprocter.com  
Andrew S. Hudson (DC Bar # 996294) 
ahudson@goodwinprocter.com  
Goodwin|Procter LLP 
901 New York Avenue, NW 
Washington, DC 20001 
Tel: (202) 346-4000 
Fax: (202) 346-4444 

 
Arthur B. Spitzer (DC Bar #235960) 
Frederick V. Mulhauser (DC Bar # 455377) 
American Civil Liberties Union  
    of the National Capital Area 
1400 20th Street, NW, Suite 119 
Washington, DC 20036 
Tel: (202) 457-0800 
Fax: (202) 452-1868 
 
Attorneys for Plaintiff Lindsay Huthnance
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