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Introduction 

The parties’ opening briefs demonstrate that there is significant agreement between the 

Department of Justice and the ACLU about the remainder of this case. Both sides agree that the 

only remaining issue is whether the Department can lawfully withhold under Exemption 7(C) of 

the Freedom of Information Act (FOIA), 5 U.S.C. § 552(b)(7)(C), the case names and docket 

numbers of six prosecutions that resulted in acquittals or dismissals. See Memorandum in 

Support of United States Department of Justice’s Second Motion for Summary Judgment (DOJ’s 

Memorandum) at 1 (Apr. 27, 2012), ECF No. 58-1; Plaintiffs’ Second Motion for Summary 

Judgment and Opposition to Defendant’s Second Motion for Summary Judgment (ACLU’s 

Cross-Motion) at 2 (May 25, 2012), ECF No. 59.1  

Both sides also agree about the general legal standards applicable to this case. See DOJ’s 

Memorandum at 9–11; ACLU’s Cross-Motion at 1 (“DOJ has adequately set out . . . the general 

legal standards governing summary judgment in Freedom of Information Act cases.”). 

Exemption 7(C) permits withholding unless a significant public interest in disclosing the case 

names and numbers of the acquittals and dismissals outweighs the privacy interest in 

nondisclosure. See DOJ’s Memorandum at 10–11. 

And both sides agree about the pertinent facts and procedural history. See DOJ’s 

Memorandum at 1–8; ACLU’s Cross-Motion at 1 (“DOJ has adequately set out the procedural 

history of this litigation”). Most relevant from the procedural history is that this Court has 

already answered the remaining issue in this case. In its ruling on the parties’ previous cross-

motions for summary judgment, this Court held that “the privacy interests of persons who have 

                                                 
1 See also Plaintiffs’ Second Motion for Summary Judgment and Opposition to Defendant’s 

Second Motion for Summary Judgment at 2 (May 25, 2012), ECF No. 60. The version of the 
ACLU’s cross-motion and opposition filed as ECF No. 60 is identical to the one filed as ECF 
No. 59, so this memorandum does not reference them separately.  
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been acquitted . . . or whose charges have been dismissed, outweigh the public interest in 

disclosure of their names and case numbers.” Memorandum Opinion at 6 (Mar. 26, 2010), ECF 

No. 39, reported at ACLU v. Department of Justice, 698 F. Supp. 2d 163, 166 (D.D.C. 2010). 

That ruling does not end the case, however, as it was vacated by the Court of Appeals—not 

because of any legal or logical errors in the ruling, but because the record was silent about 

whether there even were any withheld prosecutions resulting in acquittals or dismissals. To 

prevent a potential advisory opinion, the Court of Appeals vacated and remanded the issue to this 

Court to develop the factual record about whether any of the withheld prosecutions had ended in 

acquittals or dismissals. See ACLU v. U.S. Department of Justice, 655 F.3d 1, 17 (D.C. Cir. 

2011). Both sides now agree that there are 6 such cases: 2 acquittals and 4 dismissals. See DOJ’s 

Memorandum at 7–8; ACLU’s Cross-Motion at 1. With the record thus developed in accordance 

with the Court of Appeals’ limited remand, there is no reason for this Court not to re-adopt its 

prior ruling that the acquittals and dismissals can lawfully be withheld. 

Finally, both sides agree that acquitted and dismissed defendants have some privacy 

interest in withholding the names and case numbers of their prosecutions. See ACLU, 655 F.3d at 

17 (“both parties agree that the disclosure of information regarding acquittals[ or] dismissal of 

charges . . . raises greater privacy concerns than the disclosure of information regarding public 

convictions or public pleas”). And both sides agree that the Court of Appeals recognized a 

significant public interest in the disclosure of the names and numbers of the cases resulting in 

convictions or guilty pleas. See DOJ’s Memorandum at 5–6; ACLU’s Cross-Motion at 10.  

On three points, however, the parties part company. First, the parties disagree about the 

strength (though not the existence) of the privacy interests at stake. The Department explained in 

its opening brief that there are strong privacy interests in preventing the disclosure of law 
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enforcement records that associate private citizens who are not under indictment with alleged 

criminal activity for which they have not been convicted. See DOJ’s Memorandum at 12–18. The 

ACLU counters that these interests are weak, see ACLU’s Cross-Motion at 2–9, though its 

analysis is marred by a misreading of certain cases and by its conflation of the privacy interests 

of acquitted and dismissed defendants with the privacy interests of convicted defendants. (This 

conflation is surprising given that “both parties agree” that the privacy interests of the acquitted 

and dismissed are stronger than those of the convicted. ACLU, 655 F.3d at 17.) 

Second, the parties disagree about the strength of the public interest in disclosure. As the 

Department explained in its opening brief, the public-interest inquiry looks at the incremental 

public benefit of releasing the particular withheld records. The Court of Appeals recognized a 

significant public interest in releasing the names and case numbers of prosecutions resulting in 

convictions or public guilty pleas, in order to shed light on the scope and effectiveness of cell 

phone tracking as a tool of law enforcement. Id. at 13. The Department subsequently released to 

the ACLU the names and numbers of the 214 prosecutions resulting in convictions or public 

guilty pleas. With 214 prosecutions available for analyzing the impact of cell phone tracking as a 

tool of law enforcement, the incremental value of releasing 6 more prosecutions is minimal. See 

DOJ’s Memorandum at 18–21. The ACLU rejoins by speculating that these 6 prosecutions may 

have involved governmental misconduct. See ACLU’s Cross-Motion at 11–12. But such 

speculation insufficient as a matter of law to overcome legitimate privacy interests in 

nondisclosure.  

Last, the parties disagree about the burden of production of various facts that the ACLU 

contends are relevant to the 7(C) balancing test. Specifically, the ACLU claims that summary 

judgment for the Department is inappropriate because the Department has not put on the record 
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“seventeen specific facts” about the withheld prosecutions, such as what crimes the prosecutions 

were for, and whether public news reports discussed the prosecutions. See id. at 13–16. But 

extensive case law holds that it is the requester, not the federal agency, who bears the burden of 

production for most of these facts. In any event, none of these facts turns out to be relevant to the 

7(C) analysis, so their absence from the record does not disturb the propriety of summary 

judgment in this case.  

In sum, there is a strong privacy interest in withholding the requested information about 

the 6 acquittals and dismissals, and there is no significant countervailing public interest in 

disclosure of this information. Thus, this Court should reinstate its previous holding that the 

Department can lawfully withhold under Exemption 7(C) the case names and docket numbers of 

the prosecutions that ended in acquittal or dismissal. 

Argument 

I. Persons who have been acquitted or who have had all charges against them 
dismissed have a substantial privacy interest in nondisclosure. 

Withholding the case names and docket numbers of the prosecutions that ended in 

acquittal or dismissal advances at least four distinct privacy interests: it (1) protects the acquitted 

and dismissed defendants from the embarrassment and opprobrium of being linked to criminal 

charges; (2) avoids reviving dormant memories of these prosecutions and allows these 

individuals a chance to move on rather than being thrust involuntarily back into the public eye; 

(3) aids these individuals in reintegrating into their communities; and (4) keeps unsolicited 

advances by third-parties at bay. See DOJ’s Memorandum at 12–18.  

In the ACLU’s view, the privacy interests here are minimal. See ACLU’s Cross-Motion at 

2–9. Yet two significant errors plague the ACLU’s analysis of the relevant privacy interests. First, 

the ACLU conflates individuals who have been acquitted or who have had their criminal charges 
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dismissed with convicted criminals. See ACLU’s Cross-Motion at 2–4, 8–9. Second, the ACLU 

misreads the cases cited by the Department. See id. at 4–7. 

As to the first error, the ACLU begins its analysis of the privacy interests by noting that 

the Supreme Court recognized in U.S. Department of Justice v. Reporters Committee for 

Freedom of the Press, 489 U.S. 749 (1989), that private citizens have a strong privacy interest in 

nondisclosure of law enforcement records in which they are identified. See ACLU’s Cross-

Motion at 2. The ACLU attempts to distinguish Reporters Committee by quoting the Court of 

Appeals’ opinion, which ruled that the “privacy interests at stake in this case . . . are considerably 

weaker than those at issue in Reporters Committee.” Id. (quoting ACLU, 655 F.3d at 8). The 

ACLU goes on to quote liberally from the Court of Appeals’ opinion in an attempt to further 

distinguish the privacy interests in Reporters Committee and to argue that the privacy interests in 

the present case are weak. See id. at 2–4, 8–9. 

What the ACLU’s brief neglects to mention is that all of these quotations are from the 

portion of the Court of Appeals’ opinion addressing the privacy interests of convicted defendants 

rather than the portion addressing the privacy interests of acquitted or dismissed defendants. 

ACLU’s reliance on these dicta undermines its analysis because the Court of Appeals expressly 

held that the privacy interests of acquitted and dismissed defendants are stronger than those of 

convicted defendants. ACLU, 655 F.3d at 7. In fact, the ACLU itself concedes that “the 

disclosure of information regarding acquittals, dismissal of charges, or sealed cases raises greater 

privacy concerns than the disclosure of information regarding public convictions or public 

pleas.” Id. at 17. Specifically, the Court of Appeals found that convicted defendants have privacy 

interests both in avoiding the “embarrass[ment]” and “stigma[]” of being associated with a 

criminal prosecution and in “successful reintegration into the community,” but that these 
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particular “interests are weaker than for individuals who have been acquitted or whose cases 

have been dismissed.” ACLU, 655 F.3d at 12.2 

Moreover, in the course of distinguishing the privacy interests in Reporters Committee 

from the privacy interests of convicted defendants in this case, the Court of Appeals pointed out 

that disclosing information about convicted defendants would not result in the disclosure of 

“nonconviction data,” which Reporters Committee found to be entitled to special protection. Id. 

at 8 (quoting Reporters Committee, 489 U.S. at 754 n.2). As the Department’s previous brief 

explained, Reporters Committee concluded that one of Congress’s reasons for enacting 

Exemption 7(C) was to stanch the flow of information from the federal government about 

nonconviction data (e.g., arrests without prosecutions; unsuccessful prosecutions). See DOJ’s 

                                                 
2 The ACLU attempts to wish away this conclusion, asserting that “people who have not been 

convicted do not need to reintegrate into the community, because they have not been removed 
from the community. Prison is where we send convicts, not defendants whose charges are 
dismissed. It may be true that new publicity about a past charge will impose a certain amount of 
‘stigma’ and ‘embarrassment’ on a person who was acquitted, but surely much less than on a 
person who was convicted.” ACLU’s Cross-Motion at 8–9 (brackets, citations, and quotation 
marks omitted). But the Court of Appeals expressly rejected these arguments when it held that 
the privacy interests of acquitted and dismissed individuals in avoiding disclosure of their 
criminal prosecutions are greater than the privacy interests of convicted criminals precisely 
because the unconvicted individuals have a stronger interest in avoiding the embarrassment and 
stigma of being associated with an unsustained criminal prosecution and in successfully 
reintegrating into their community. 

The ACLU’s assertion also reflects a surprisingly cramped notion of the degree of disruption 
that can attend criminal indictment—and the subsequent reintegration into society that might be 
necessary—particularly when the indicted individual is ultimately not convicted of any charges. 
For one thing, it is simply wrong to say categorically that defendants whose charges were 
dismissed were never incarcerated; some may have been held in prison as pretrial detainees. See, 
e.g., Ashcroft v. Iqbal, 556 U.S. 662, 667–68 (2009) (discussing the maximum security 
conditions of incarceration for pretrial detainees); United States v. Salerno, 481 U.S. 739 (1987) 
(discussing the Bail Reform Act of 1984, which established rules for when courts can release 
indicted defendants on bail); Bell v. Wolfish, 441 U.S. 520 (1979) (discussing a federal pretrial 
detention facility). For another, even if the individual is not detained, a criminal indictment may 
result in the loss of employment, financial difficulties, and disruptions to familial and social 
relationships. Acquitted and dismissed defendants have a significant interest in being let alone to 
rebuild their lives without being confronted repeatedly with old and unsustained criminal 
charges. 
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Memorandum at 13–14 (discussing Reporters Committee, 489 U.S. at 754 n.2 & 767). The Court 

of Appeals’ emphasis on the absence of nonconviction data in the disputed records it was 

analyzing reaffirms the conclusion in Reporters Committee that there is an important privacy 

interest in protecting information about unsuccessful prosecutions in a person’s criminal history. 

If anything, this special solicitude with respect to nonconviction data means that the privacy 

interests at stake here are higher than those at issue in Reporters Committee: Here the withheld 

information consists purely of nonconviction data that is always entitled to strong protection, 

whereas in Reporters Committee the withheld rap sheets contained both nonconviction data and 

conviction data. In short, under both the Court of Appeals’ opinion in this case and Reporters 

Committee, there are strong privacy interests in protecting information about acquitted and 

dismissed defendants, which is the only kind of information still at issue in this case. 

In addition to misreading the Court of Appeals’ opinion, the ACLU misreads the other 

cases the Department cites about the strength of the privacy interests in protecting nonconviction 

information and in withholding case names and docket numbers. 

For instance, the Department cited a number of cases holding that individuals have a 

“‘strong interest’ . . . ‘in not being associated unwarrantedly with alleged criminal activity.’” 

Fitzgibbon v. CIA, 911 F.2d 755, 767 (D.C. Cir. 1990) (emphasis added) (quoting Dunkelberger 

v. Department of Justice, 906 F.2d 779, 781 (D.C. Cir. 1990)); see also DOJ’s Memorandum at 

12–13 (citing additional cases). The ACLU rejoins that these cases all involved criminal suspects 

and investigatory targets rather than individuals who were indicted but not convicted. See 

ACLU’s Cross-Motion at 5. That is true, but beside the point.  

The underlying principle that there is a strong privacy interest in not being associated 

unwarrantedly with alleged criminal activity is applicable in this case because it is just as 
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unwarranted for the government to broadcast an allegation that an unindicted individual has 

engaged in criminal activity as it is for the government to publicize the prosecution of an 

individual on criminal charges after the individual has been acquitted or had the charges 

dismissed. In both situations, the government tarnishes a person by associating them with alleged 

criminal conduct without an assurance that there is legally sufficient evidence to convict the 

person of a crime.3 If anything, it is more unwarranted to publicize charges after they have been 

dismissed or a jury has acquitted a defendant than it is to publicize criminal investigations 

because in the former instance a court of law has affirmatively found wanting the legal or 

evidentiary basis for the criminal charges, whereas in the latter situation the government may 

eventually indict the target of the investigation. Because individuals have a “‘strong interest’ . . . 

‘in not being associated unwarrantedly with alleged criminal activity,’” and because it is 

unwarranted for the government to publicly associate a person not under indictment with 

criminal activity that the person has not been convicted of, it follows that acquitted and 

dismissed defendants have a “strong interest” under Fitzgibbon and similar cases. 

Next, the ACLU attempts to distinguish Long v. U.S. Department of Justice, 450 F. Supp. 

2d 42 (D.D.C. 2006), Leadership Conference on Civil Rights v. Gonzales 404 F. Supp. 2d 246, 

                                                 
3 It is a different scenario when an individual is under indictment. Then the government 

necessarily believes it can prove beyond a reasonable doubt that the individual engaged in the 
alleged criminal activity, so it may not be unwarranted for the government to publicize the 
criminal charges. Indeed, making criminal proceedings public is generally essential to 
safeguarding the right to a fair trial because public scrutiny prevents abuses of judicial power. 
See Press-Enterprise Co. v. Superior Court, 478 U.S. 1, 11–13 (1986); In re Oliver, 333 U.S. 
257, 270 (1948). But once a defendant is acquitted or the charges are dismissed, there is no 
longer any good reason to continue publicizing the criminal prosecution. The ACLU’s criticism 
that the Department is inconsistent when it both publicizes pending cases and asserts the privacy 
interests of acquitted and dismissed defendants, see ACLU’s Cross-Motion at 8, thus falls flat. 
The fact that the Department may hold press conferences and issue press releases about 
prosecutions while the criminal charges are still pending is irrelevant to whether publicity is 
warranted for prosecutions after a court has found wanting the evidentiary or legal basis for the 
indictment. 
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(D.D.C. 2005), and Harrison v. Executive Office for U.S. Attorneys, 377 F. Supp. 2d 141 (D.D.C 

2005), the three cases the Department cited in which courts held that individuals have a privacy 

interest under Exemption 7(C) in the nondisclosure of case names and docket numbers. But each 

of the ACLU’s asserted distinctions is based on a misreading of the relevant case.4 

In Long, the court held that prosecuted individuals have a privacy interest in the names 

and docket numbers of their criminal prosecutions under Exemption 7(C). 450 F. Supp. 2d at 64–

71. The ACLU points out that “some of the information” sought by the requesters in Long was 

“not publicly available,” ACLU’s Cross-Motion at 6 (quoting Long, 450 F. Supp. 2d at 68),5 

which leads the ACLU to conclude that Long is irrelevant for determining the privacy interests in 

case names, docket numbers, and other public material. But the court in Long specifically noted 

that “much of the withheld information is readily available to the public,” including the “names 

of litigants, the court number, and the nature of the criminal offense or civil actions.” Id. at 66. 

                                                 
4 The ACLU also misconstrues Brady-Lunny v. Massey, 185 F. Supp. 2d 928 (C.D. Ill. 2002), 

in which the court ruled that withholding a list of names of federal inmates in a state penitentiary 
is proper under Reporters Committee. In reaching its conclusion, the court explained that 
“[s]ome of the inmates under federal control are merely witnesses and detainees who have not 
been charged with or convicted of crimes. Releasing their names to the press or any other 
information seeker would stigmatize these individuals and cause what could be irreparable 
damage to their reputations.” Id. at 932 (emphasis added). The ACLU reads the italicized 
language as indicating that all of the witnesses and detainees both have not been charged with 
and have not been convicted of crimes. See ACLU’s Cross-Motion at 5. But the actual language 
in the opinion is “or” not “and,” which indicates that there were pretrial detainees who either had 
not been charged with or had not been convicted of crimes. This point is also borne out 
elsewhere in the opinion where the court explains that the “term ‘[i]nmate means all persons in 
the custody of the Federal Bureau of Prisons or Bureau contract facilities, including persons 
charged with or convicted of offenses against the United States.’” Brady-Lunny, 185 F. Supp. 2d 
at 931 n.2 (quoting 28 C.F.R. § 500.1(c)) (emphasis added). The court recognized that these 
charged-but-not-convicted detainees have significant privacy interests in preventing disclosure of 
their names. Id. at 932. 

 
5 In addition to seeking public data, such as case names and docket numbers, the Long 

requesters also sought nonpublic data, such as information about which law enforcement agency 
initiated an investigation or referred a matter for prosecution. See Long, 450 F. Supp. 2d at 67. 
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Indeed, the “litigant names” and “other court docket information” at issue were publicly 

available both on PACER and via the National Archives and Records Administration. Id. 

Although some of the withheld information was nonpublic, the court still found that there was a 

strong privacy interest in withholding all of the information—including the publicly available 

case names and docket numbers—under Exemption 7(C). Id. at 64–71.6 Just as there was a 

strong privacy interest in withholding case names and docket number in Long, so there is one 

here. 

In Leadership Conference, the court held that “[i]ndividuals subject to law enforcement 

actions have an obvious privacy interest under Exemption 7(C)” in withholding “names, court 

case numbers, and geographic locations” appearing on documents filed in court. 404 F. Supp. 2d 

at 258–59. The ACLU asserts that the court allowed the withholding only to protect the privacy 

interests of unindicted complainants and targets. See ACLU’s Cross-Motion at 7 (citing 

Leadership Conference at 258). But, of course, if all these “targets” were unindicted, then there 

would be no “court case numbers” to withhold. This is why the court held that the “individuals 

subject to law enforcement actions”—a phrase that encompasses both investigatory targets and 

indicted defendants—have an “obvious” privacy interest in withholding “court case numbers.” 

Finally, in Harrison the court found that the Department of Justice could withhold a list 

of case names and docket numbers under Exemption 7(C) and Reporters Committee, even 

                                                 
6 The ACLU also attempts to distinguish Long because the court ultimately found no public 

interest to outweigh even a minimal privacy interest. See ACLU’s Opposition at 6 (citing Long, 
450 F. Supp. 2d at 69–70). But whether or not a public interest exists says nothing about the 
existence or strength of a privacy interest. The Department is citing Long not to show how to 
properly balance the privacy and public interests in this case but rather to show that there is a 
recognized privacy interest under Exemption 7(C) in withholding publicly available case names 
and docket numbers. 
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though the names and numbers were matters of public record. 377 F. Supp. 2d at 144–45, 148. 

The court explained: 

Plaintiff argues that the case captions, the names and addresses of those 
prosecuted, and the identities of the attorneys are not exempt from disclosure 
because such information could be obtained through a search of the records of the 
state and federal courts. In cases involving personal data on private citizens in law 
enforcement records, ‘the privacy interest . . . is at its apex.’ Reporters Committee, 
489 U.S. at 780. For that reason, the categorical withholding of information 
identifying third parties in law enforcement records is ordinarily [allowed]. See 
SafeCard Services, 926 F.2d at 1206. The fact that there might have been prior 
disclosure of personal information does not eliminate the privacy interest in 
avoiding further disclosure by the government. See Favish, 541 U.S. at 171; 
Kimberlin v. Department of Justice, 139 F.3d 944, 949 (D.C. Cir. 1998); Edmonds 
v. FBI, 272 F. Supp. 2d 35, 53 (D.D.C. 2003). 

Id. at 148. The court went on to find that the withheld list of case names and docket numbers was 

a compilation of computerized information that, like the rap sheets in Reporters Committee, 

could not otherwise be readily ascertained from a single clearinghouse of information, and thus 

was entitled to protection under Exemption 7(C). The ACLU argues that because Harrison found 

the withheld list to be a compilation, that case does not “resemble[]” the present case. See 

ACLU’s Cross-Motion at 7.7 But the ACLU’s distinction ignores the finding in Harrison, 

excerpted in the block quote above, that privacy interests are at their “apex” with respect to law 

enforcement information—which include “case captions” and other case information—when 

such information identifies private citizens. And these privacy interests are at their apex even if 

the withheld information “could be obtained through a search of the records of the state and 

                                                 
7 The ACLU also attempts to distinguish Harrison on the grounds that the court did not find a 

public benefit to disclosure. See ACLU’s Cross-Motion at 7. But just as with Long, the 
Department is citing Harrison not to show the proper outcome of the 7(C) balancing test but 
rather to show that there is a strong privacy interest in withholding case names and numbers of 
public prosecutions. See note 6 above. Whether or not Harrison found a public interest does 
nothing to diminish the privacy interest that Harrison found to be at its “apex” for law 
enforcement records identifying private citizens, which include the case names and docket 
numbers of public prosecutions. See Harrison, 377 F. Supp. 2d at 148. 
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federal courts.” Thus, Harrison stands for the proposition that there is a strong privacy interest in 

case names and docket numbers that identify prosecuted individuals.8 

II. The incremental public interest in releasing the 6 withheld prosecutions is negligible. 

The public-interest inquiry focuses “not on the general public interest in the subject 

matter of the FOIA request, but rather on the incremental value of the specific information being 

withheld.” Schrecker v. U.S. Department of Justice (Schrecker II), 349 F.3d 657, 661 (D.C. Cir. 

2003); accord Consumers’ Checkbook, Center for the Study of Services v. U.S. Department of 

Health & Human Services, 554 F.3d 1046, 1059–60 (D.C. Cir. 2009).9 In this case, the Court of 

Appeals found that the only relevant public interest in disclosure is to shed “light on the scope 

and effectiveness of cell phone tracking as a law enforcement tool.” ACLU, 655 F.3d at 13. With 

214 responsive prosecutions already released, adding 6 more to the mix would shed little 

                                                 
8 Moreover, the information the ACLU is requesting in this case is a compilation: it is a list 

compiling the names and docket numbers of prosecutions that meet certain parameters. See DOJ 
Memorandum at 2–3, 7 (describing these parameters). The ACLU could in theory recreate this 
list by wading through all of the prosecutions listed on PACER, but such a task would of course 
be Herculean. Thus, to the extent that Harrison found a strong privacy interest in the withheld 
list of case names simply because it was a “compilation,” the same is true here. 

 
9 Perhaps because it cannot satisfy Schrecker II’s incremental-value standard, the ACLU 

chides the D.C. Circuit for creating it. After asserting that “it is difficult to understand what that 
standard is supposed to mean,” the ACLU argues that the standard cannot mean that the release 
of some responsive records could ever diminish the public interest in the release of other 
responsive records. ACLU’s Cross-Motion at 12 n.7. Yet this very Court has already concluded 
otherwise. In Citizens for Responsibility & Ethics in Washington v. U.S. Department of Justice, a 
FOIA requester (CREW) sought information from the Department of Justice about media 
requests to interview former lobbyist Jack Abramoff while he was incarcerated. 822 F. Supp. 2d 
12, 14 (D.D.C. 2011). The Department released some records to CREW but withheld or redacted 
others. Id. at 14–16. CREW contended that there was a strong public interest in disclosure of all 
of the requested information, including the withheld information, but this Court rejected that 
contention, holding that “any public interest asserted by CREW has been satisfied by the 
documents and portions of the documents already released and therefore there is no public 
interest in the limited redacted or withheld information that would justify its disclosure.” Id. at 
22. There is nothing surprising in this result. If the pertinent information in a withheld record is 
already publicly known, then there obviously is less of a public interest in the release of that 
record. See, e.g., VoteHemp, Inc. v. DEA, 237 F. Supp. 2d 55, 59–60 (D.D.C. 2002). 
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additional light on the “scope” or “effectiveness” of cell phone tracking as a law enforcement 

tool. See DOJ’s Memorandum at 18–21. 

In response, the ACLU points to no concrete benefits that would result specifically from 

the disclosure of the 6 withheld prosecutions. Instead, the ACLU relies on conjecture. It 

speculates that there is an incremental public benefit in releasing the 6 withheld prosecutions 

because they are more likely to have involved governmental misconduct related to the use of 

warrantless cell phone tracking than are the 214 prosecutions that have already been released. As 

the ACLU puts it: the “plaintiffs cannot know in advance whether the dismissals or acquittals in 

these six cases were connected to the government’s use of warrantless cell phone tracking, but 

the odds of governmental misconduct in an unsuccessful prosecution are obviously far greater 

than the odds of governmental misconduct in a successful prosecution.” ACLU’s Cross-Motion 

at 11–12. 

This proposition is triply speculative. First, it assumes that some of the identified 

prosecutions involved governmental misconduct. Second, it assumes that the probability of 

misconduct is greater in the 6 withheld prosecutions than in the 214 released prosecutions. Third, 

it assumes that if there is misconduct, it relates to the government’s use of cell phone tracking as 

a law enforcement tool. Needless to say, the ACLU supplies not one shred of evidence 

supporting any of these assumptions—which is perhaps why the ACLU attempts to bolster the 

authority of the proposition by asserting that it is “obviously” true. 

Such speculation is legally inadequate to demonstrate a significant public interest. As the 

Supreme Court explained in National Archives & Records Administration v. Favish, a requester 

alleging that governmental misconduct justifies the release of records withheld under Exemption 

7(C) “must produce evidence that would warrant a belief by a reasonable person that the alleged 
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government impropriety might have occurred.” 541 U.S. 157, 174 (2004). “[C]ourts must insist 

on a meaningful evidentiary showing” because “[a]llegations of government misconduct are 

‘easy to allege and hard to disprove.’” Id. at 175 (quoting Crawford-El v. Britton, 523 U.S. 574, 

585 (1998)); accord, e.g., Oguaju v. United States, 378 F.3d 1115, 1117 (D.C. Cir. 2004). The 

Favish standard is “demanding.” Blackwell v. FBI, 646 F.3d 37, 41 (D.C. Cir. 2011). 

“Unsubstantiated assertions of government wrongdoing . . . do not establish ‘a meaningful 

evidentiary showing.’” Boyd v. Criminal Division of the U.S. Department of Justice, 475 F.3d 

381, 388 (D.C. Cir. 2007) (quoting Favish, 541 U.S. at 175). 

Not only is the ACLU’s proposition speculative, but it is also misleading. A “presumption 

of legitimacy [is] accorded to the Government’s official conduct,” Favish, 541 U.S. at 174 (citing 

U.S. Department of State v. Ray, 502 U.S. 164, 178–79 (1991)), yet the ACLU has not supplied 

any evidence that even a single one of the released prosecutions—which the ACLU has had 

substantial time to analyze10—involved any kind of misconduct. So, by presumption, the amount 

of governmental misconduct—especially misconduct related to the use of cell phone tracking—

in the released cases is zero. Thus what the ACLU is really arguing is that the “odds” of 

governmental misconduct in the 6 withheld prosecutions are bigger than zero. How much bigger, 

the ACLU does not even attempt to guess. Such a “bare suspicion” of governmental misconduct 

is simply not enough to show that there is a valid public interest in disclosure under Exemption 

7(C). Favish, 541 U.S. at 174; accord, e.g., Sussman v. U.S. Marshals Service, 494 F.3d 1106, 

1115 (D.C. Cir. 2007) (“bare and undeveloped allegations” are insufficient).  

                                                 
10 The 214 prosecutions ending in convictions and guilty pleas were released to the ACLU on 

February 24, 2012. See U.S. Department of Justice’s Second Statement of Material Facts Not in 
Dispute ¶ 7 (Apr. 27, 2012), ECF No. 58-2. The ACLU thus had three months to review these 
cases before filing its cross-motion on May 25, 2012, but its brief contains no mention of any 
misconduct in the released prosecutions. 
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In sum, the ACLU has shown no incremental public benefit in release of the withheld 

prosecutions. Because there is a legitimate privacy interest in withholding these records under 

Exemption 7(C), and because “something, even a modest privacy interest, outweighs nothing 

every time,” Horowitz v. Peace Corps, 428 F.3d 271, 278 (D.C. Cir. 2005) (quoting National 

Ass’n of Retired Federal Employees v. Horner, 879 F.2d 873, 879 (D.C. Cir. 1989)), it follows 

that it is lawful for the Department to withhold under Exemption 7(C) the 6 prosecutions that 

resulted in acquittal or dismissal. 

III. The seventeen specific facts that the ACLU notes are absent from the record are 
either irrelevant to determining whether summary judgment is appropriate or are 
the responsibility of the ACLU to produce. 

Finally, the ACLU contends that summary judgment for the Department is not warranted 

because the Department has not advanced evidence regarding “seventeen specific facts that may 

or may not be true about each of the 6 cases at issue and that, if true, would weigh in favor of 

disclosure.” ACLU’s Cross-Motion at 14. The seventeen facts, which are listed in Plaintiffs’ 

Second Statement Regarding Material Facts ¶¶ 1–17 (Apr. 25, 2012), ECF No. 59-1, fall into 

three broad groups: 

• Publicity Facts: whether the 6 prosecutions were discussed in press releases, 
press conferences, or media reports. (Facts 2, 3, 4, 5, 7, 8) 
 

• Prosecution Facts: what the charged offenses were; whether the prosecuted 
individuals learned that they had been subject to cell phone tracking; and whether 
the prosecutions went to trial, resulted in judicial opinions, or involved judicial 
proceedings in which evidence gathered by cell phone tracking was used or in 
which cell phone tracking was discussed. (Facts 1, 6, 9, 10, 11, 12, 13, 14) 
 

• Personal Status Facts: whether the prosecuted individuals are currently in 
federal custody, on the nationwide list of registered sex offenders, or are deceased. 
(Facts 15, 16, 17) 
The suggestion that these seventeen facts must be part of the record is fanciful. The 

ACLU does not cite a single authority showing that a court has ever considered, let alone 
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required, evidence about sixteen of these seventeen facts when resolving cases involving 

Exemption 7(C). (The one exception is whether the individuals who are the subjects of the 

withheld records are alive or deceased.) The ACLU’s assertion that these seventeen facts must be 

on the record is merely an attempt to distract from the main issues in this case. (And why these 

seventeen facts? Why not seventeen others—say, facts about whether the prosecuted individual is 

a celebrity or public figure, or facts about the privacy interests of the prosecuted individuals’ 

relatives? The ACLU gives no principled basis for how it determined that these seventeen facts, 

but not others, are essential to a 7(C) analysis. If this Court agrees that these facts must be on the 

record before it can render a decision, future litigants will bombard it with a never-ending string 

of factual demands in FOIA exemption cases.) In any event, even assuming a court would 

consider some or all of these seventeen facts in a 7(C) analysis, each is either a fact for which the 

ACLU bears the burden of production or is irrelevant in this particular case. 

A. Publicity Facts 

The ACLU claims that the Department must provide evidence of whether the 

prosecutions at issue were the subject of press releases, press conferences, or media coverage 

because “if a defendant’s indictment is already notorious, there will be no unwarranted invasion 

of his or her privacy in providing the docket number of his case to plaintiffs.” ACLU’s Cross-

Motion at 15 (emphasis in original). 

But “a party who asserts that material is publicly available carries the burden of 

production on that issue,” Davis v. U.S. Department of Justice, 968 F.2d 1276, 1279 (1992), “for 

otherwise the party opposing disclosure would theoretically have to identify all public sources 

not reproducing the information,” Niagara Mohawk Power Corp. v. U.S. Department of Energy, 

169 F.3d 16, 18 (D.C. Cir. 1999). Accord, e.g., Marino v. DEA, 729 F. Supp. 2d 237, 244 (D.D.C. 

2010); Shores v. FBI, 185 F. Supp. 2d 77, 86 (D.D.C. 2002). Thus, if the ACLU wishes to 
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contend that the privacy interests at stake here were diminished or eliminated because the names 

and case numbers of the prosecutions have previously been publicly broadcast, it is for the 

ACLU to introduce such evidence. 

Furthermore, such publicity information is irrelevant. A “person’s privacy interest in law 

enforcement records that name him is not diminished by the fact that the events they describe 

were once a matter of public record.” Martin v. Department of Justice, 488 F.3d 446, 457 (D.C. 

Cir. 2007) (citing Reporters Committee, 489 U.S. at 779–80). So even if the Department did have 

the burden to produce evidence about the press coverage of the withheld prosecutions, such 

evidence would not affect the privacy interest at stake, and thus its absence is no impediment to 

granting summary judgment to the Department. 

B. Prosecution Facts 

The ACLU argues that the Department must produce the prosecution facts because “these 

facts would be quite relevant to the public interest . . . of disclosure in these cases.” ACLU’s 

Cross-Motion at 16. The ACLU does not argue that these prosecution facts affect the privacy 

interests in withholding the prosecutions. See id. at 15–16.  

It is well settled that “the requester under FOIA has the burden of demonstrating a valid 

public interest.” Citizens for Responsibility & Ethics in Washington v. U.S. Department of 

Justice, 822 F. Supp. 2d 12, 23 (D.D.C. 2011) (citing Carter v. U.S. Department of Commerce, 

830 F.2d 388, 390–91 nn. 8 & 13 (D.C. Cir. 1987)); accord, e.g., King v. U.S. Department of 

Justice, 830 F.2d 210, 234 (D.C. Cir. 1987) (it is the requester’s “burden to support adequately 

her public interest claim with respect to the specific information being withheld” (citation, 

brackets, emphasis, ellipsis, and quotation marks omitted)); People for the Ethical Treatment of 

Animals v. National Institute of Health, 2012 U.S Dist. Lexis 49823, at *27 (D.D.C. Apr. 10, 

2012). As the Supreme Court explained in Favish, “[w]here the privacy concerns addressed by 
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Exemption 7(C) are present, the exemption requires the person requesting the information to 

establish a sufficient reason for the disclosure.” 541 U.S. at 172; accord, e.g., Boyd, 475 F.3d at 

386–87. The ACLU provides no authority for the proposition that the agency, rather than the 

requester, bears the burden of production with respect to facts concerning the public interest in 

disclosure. See ACLU’s Cross-Motion at 15–16. 

It is sensible for the requester to bear this burden of production. There are an infinite 

number of potential public benefits that a requester could posit being served by the disclosure of 

a record; government agencies invoking Exemption 7(C) cannot reasonably be expected to 

anticipate and assess them all. Instead, it is up to the requester to propose and document the 

particular public interest at stake, and the government can then counter that particular public 

interest through appropriate evidence. 

Placing this burden of production on the requester jibes with the numerous decisions 

holding that a speculative public interest does not warrant disclosure under FOIA when there is a 

legitimate privacy interest. See, e.g., Ray, 502 U.S. at 179 (“Mere speculation about hypothetical 

public benefits cannot outweigh a demonstrably significant invasion of privacy.”); Lazardis v. 

U.S. Department of Justice, 766 F. Supp. 2d 134, 145 (D.D.C. 2011) (a plaintiff’s speculative 

claims about the potential for using withheld documents to prove government misconduct 

“provide no counterweight to the strong third-party privacy interests shielded by exemption 

7(C)”). If the burden of production were on the agency rather than the requester, then it would 

not matter if the requester’s proposed public interest were “hypothetical” or “speculative” as the 

agency would still have to disprove it. Because Ray, Lazardis, and similar cases come out the 

other way, they show that the requester bears the burden of producing evidence about the 

asserted public interest in disclosure. 
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Thus even if the prosecution facts sought by the ACLU were relevant to the public 

interest in disclosure, it is the ACLU’s burden to produce such facts.  

C. Personal Status Facts 

Finally, the ACLU asserts that the Department must provide information about whether 

the prosecuted individuals are “currently in federal custody on another conviction,” are 

“currently on the nationwide list of registered sex offenders (‘Megan’s List’),” or are deceased. 

ACLU’s Cross-Motion at 14, 16. The ACLU argues that such facts “would be quite relevant to 

the privacy side of the balance, as, for example, a defendant whose name is—by federal decree—

posted on the Internet as a convicted criminal probably has relatively little to suffer by disclosure 

of the fact that he was acquitted or had charges against him dismissed in some other 

prosecution.” Id. at 16. 

Whether the prosecuted individuals are currently in custody on other charges or are 

registered sex offenders is utterly irrelevant to the privacy interests at stake in this case. Indeed, 

the Supreme Court specifically upheld the withholding of criminal rap sheets in Reporters 

Committee because there is a strong privacy interest in controlling the flow of information about 

oneself, including information about past criminal prosecutions. 489 U.S. at 762–71. In light of 

that holding, the ACLU’s assertion that “a convicted criminal probably has relatively little to 

suffer by disclosure of the fact that he was acquitted or had charges against him dismissed in 

some other prosecution” cannot be accepted.  

The contention that prior convictions are relevant to the 7(C) privacy analysis is 

essentially an argument that the Department must produce on the record a criminal rap sheet of 

every person for whom it asserts a privacy interest under Exemption 7(C). Doing so would 

amount to burning the village to save it, as releasing this information might itself be an 

unwarranted invasion of personal privacy. Moreover, if the Department were to produce rap 
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sheets (even with names redacted) for each of the individuals who were prosecuted in the 6 

withheld prosecutions and then this Court were to order the release of those prosecutions, it 

would likely not be a difficult task to sort out which rap sheet corresponded to which individual. 

The ACLU and the public would then have complete criminal dossiers on each of the individuals 

for whom privacy interests were asserted, which would obviously be a substantial invasion of 

privacy under Reporters Committee. Unsurprisingly, the ACLU cites no case in which a court has 

ever considered an individual’s other convictions or status as a sex offender in determining the 

propriety of withholding information under Exemption 7(C) or in which a court has required the 

withholding agency to produce such evidence before judgment could be entered.  

As for whether the prosecuted individuals are alive or deceased, it is true that courts have 

looked at whether an agency invoking Exemption 7(C) to withhold information about certain 

individuals has ascertained whether those individuals are alive or deceased. See, e.g., Davis v. 

Department of Justice, 460 F.3d 92 (D.C. Cir. 2006); Schrecker II, 349 F.3d at 662; Schrecker v. 

U.S. Department of Justice (Schrecker I), 254 F.3d 162, 166–67 (D.C. Cir. 2001). That is because 

there is less of a privacy interest in information about the dead than in information about the 

living—although a person’s death does not eliminate the privacy interest altogether. See 

Schrecker I, 254 F.3d at 166; see also Favish, 541 U.S. at 170–71 (a decedent’s relatives can 

have a strong privacy interest in withholding information under Exemption 7(C)). 

The life status of the prosecuted individuals is irrelevant to this case, however, because 

the Department is categorically withholding information about all prosecutions that ended in 

acquittal or dismissal (which is why the Department has not introduced into the record any 

evidence about the particulars of the withheld prosecutions). As the Supreme Court explained in 

Reporters Committee, “categorical decisions may be appropriate and individual circumstances 
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disregarded when a case fits into a genus in which the balance characteristically tips in one 

direction.” 489 U.S. at 776. Such is the situation here. The privacy interests discussed above are 

sufficiently strong that it is always appropriate to withhold under Exemption 7(C) information in 

law enforcement records that identifies individuals who have been acquitted or who have had all 

charges against them dismissed, even if they are deceased, unless disclosure is likely to expose 

governmental misconduct. See Sussman, 494 F.3d at 1115 (“Names of private individuals are 

thus generally exempt from disclosure [under Exemption 7(C)] except, for example, where they 

are required to confirm or refute allegations of improper government activity.”); Nation 

Magazine v. U.S. Customs Service, 71 F.3d 885, 896 (D.C. Cir. 1995) (“Disclosure of the 

identities of private citizens mentioned in law enforcement files constitutes an unwarranted 

invasion of privacy and is thus exempt under 7(C).”); SafeCard Services, Inc. v. SEC, 926 F.2d 

1197, 1206 (D.C. Cir. 1991) (“We now hold categorically that, unless access to the names and 

addresses of private individuals appearing in files within the ambit of Exemption 7(C) is 

necessary in order to confirm or refute compelling evidence that the agency is engaged in illegal 

activity, such information is exempt from disclosure.”); see also pages 5–8, above (explaining 

the strong privacy interests in nondisclosure data and in not being associated unwarrantedly with 

alleged criminal activity).  

In any event, so long as a legitimate privacy interest exists in withholding information 

withheld about an individual under Exemption 7(C), whether that individual is alive or deceased 

need not be considered unless the requester has shown both that a significant public interest 

exists and that releasing the withheld information is likely to advance that interest. See Vest v. 

Department of the Air Force, 793 F. Supp. 2d 103, 122–23 (D.D.C. 2011); Clemente v. FBI, 741 

F. Supp. 2d 64, 85 (D.D.C. 2010). It is undisputed that there are legitimate privacy interests in 
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withholding the names and numbers of the 6 prosecutions at issue in this case (the only dispute is 

about whether the privacy interests are strong or weak). See page 2, above. Because the ACLU 

has not shown that there is a significant public interest at stake, “the effect of an individual’s 

death on their privacy interests need not be factored into an Exemption 7(C) balancing test.” 

Vest, 793 F. Supp. 2d at 122 (quoting Clemente, 741 F. Supp. 2d at 85) (brackets omitted). To put 

this point another way: “even if a particular privacy interest is minor, nondisclosure remains 

justified where, as here, the public interest in disclosure is virtually nonexistent.” Davis, 968 F.2d 

at 1282. 

Conclusion 

For the foregoing reasons, the Department of Justice respectfully requests that the Court 

grant summary judgment in its favor. 
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