
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
____________________________________  
      ) 
UNITED STATES OF AMERICA  ) 
      ) 
  v.    ) Case No. 09-CR-64 (RWR) 
      ) 
FRASER VERRUSIO,   ) 
      ) 
 Defendant.    ) 
____________________________________) 

 
GOVERNMENT’S MEMORANDUM IN OPPOSITION TO  
JOHN SASSAMAN’S MOTION TO QUASH SUBPOENA 

 
 The United States of America (the “Government”), through undersigned counsel, 

respectfully submits this memorandum in opposition to the Motion of John Sassaman to Quash 

Subpoena (“Mot.”), which seeks testimony from Sassaman, a former Senior Counsel with the 

Committee on Standards of Official Conduct of the U.S. House of Representatives (“House 

Ethics Committee” or “Committee”) at a pretrial hearing before this Court.  Sassaman argues 

that the testimony sought from him is barred by the Speech or Debate Clause, and therefore that 

this Court may not enforce the subpoena without the Committee’s consent, which it is refusing to 

provide.1

 Contrary to Sassaman’s assertion, his testimony is not protected by the Speech or Debate 

Clause.  The Government recognizes that, when the Ethics Committee exercises its disciplinary 

authority under the Discipline Clause of the Constitution, such action constitutes an “other 

   

                                                 
1 The Government’s efforts to negotiate the voluntary appearance of a witness to testify 
about prescribed topics that would be acceptable to all parties were not successful.   
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matter[] which the Constitution places within the jurisdiction of either House”, and that the 

Speech or Debate Clause would preclude testimony about particular instances of such activity.  

However, the Government does not intend to question Sassaman about any acts, decisions or 

statements that he (or any other Ethics Committee representative) actually undertook or made, let 

alone any acts taken in the exercise of the Committee’s constitutional disciplinary authority.  

Instead, the Government seeks background testimony describing:  

 (a)  the financial disclosure statement which is the subject of Count Three; 

 (b)  the federal statute and implementing House rules and procedures concerning  

  financial disclosure reports and gifts; 

 (c)  the Committee’s responsibilities concerning those legal provisions; 

 (d)  the use of financial disclosure statements in the public domain; and 

 (e) acts the Committee might have taken had it learned about the information 

withheld from Verrusio’s financial disclosure statement. 

Because such testimony would not disclose any legislative acts, Sassaman’s Speech or Debate 

Clause assertion must fail. 

BACKGROUND 
 
 This matter stems from the Government’s efforts to adduce evidence concerning Count 

Three of the Indictment.  That count charges the defendant Verrusio with making a false 

statement in violation of 18 U.S.C. § 1001(a)(2)2

                                                 
2 18 U.S.C. § 1001(a)(2) provides in pertinent part that: 

 by falsely certifying on his 2003 House 
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financial disclosure statement that the information he provided was accurate and complete, even 

though Verrusio did not disclose the nature, value and source of valuable gifts he received from  

lobbyists who had business before Verrusio’s Committee and were seeking official action from 

him.  

 Count Three alleges that Federal law (and the financial disclosure statement itself) 

required Verrusio to: (i) report whether he had received during 2003 from a single source gifts 

with an aggregate value of more than $285; (ii) identify the source of any such gifts; and (iii) 

describe and report the value of the gifts.  (Indict. ¶ 32).  The disclosure form, which was 

required to be filed with the Clerk of the House of Representatives, informed filers that 

completion of the form was required under the Ethics in Government Act of 1978; that the form 

would be reviewed by the Committee on Standards of Official Conduct or its designee; that any 

individual who knowingly and willfully falsifie[d] the statement was subject to prosecution 

under 18 U.S.C. § 1001; and the form would “be made available to any requesting person.”  (Id. 

¶¶ 31-32).    

 To convict Verrusio of the offense charged in Count Three, the Government must prove 

the following elements beyond a reasonable doubt: (1) Verrusio made a statement or 

representation; (2) that was false, fictitious or fraudulent; (3) was material; (4) was made 

knowingly and willfully; and (5) concerned a matter within the jurisdiction of the legislative 

branch.  See Brogan v. United States, 522 U.S. 398, 400 (1998); United States v. Pickett, 209 F. 

Supp. 2d 84, 87 (D.D.C. 2002), rev’d on other grounds, 353 F.3d 62 (D.C. Cir. 2004).  A 

                                                                                                                                                             
 [W]hoever, in any matter within the jurisdiction of any department or agency of the 
 United States knowingly and willfully … makes any false, fictitious or fraudulent 
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statement is material if it either actually influenced or had a natural tendency to influence a 

decision or function of a federal agency.  See United States v. Gaudin, 515 U.S. 506, 509 (1995); 

In re Sealed Case, 162 F.3d 670, 673 (D.C. Cir. 1998).  

 The Government initially contacted Counsel for the House of Representatives (“House 

Counsel”) on February 26, 2009, about voluntarily producing a witness associated with the 

Ethics Committee to testify about the House’s financial disclosure requirements and related 

subjects.  On March 24, 2009, House Counsel advised that the Ethics Committee would refuse to 

produce a witness.  Thereafter, the Government turned to Kent C. Cooper, a former FEC official 

and executive director of the Center for Responsive Politics, to testify about the pertinent topics.  

On January 18, 2010, Verrusio filed a motion in limine to preclude Cooper’s testimony.  

Verrusio argued that the testimony was irrelevant, prejudicial, and pertinent to matters that were 

either within the understanding of the jury or the sole province of the Court, and that Cooper 

lacked the requisite expertise to provide the testimony in question.   In opposition, the 

Government argued that Cooper’s testimony was relevant to Count Three, including the elements 

of materiality, jurisdiction, knowledge and intent, and that Cooper’s testimony would provide the 

jury with useful background information necessary to properly understand the case.  The 

Government asserted that Cooper was qualified to testify as an expert by virtue of his knowledge 

and work experience. 

 On March 18, 2010, the Court heard oral argument on the issue of whether Cooper’s 

proposed testimony was the proper subject of expert testimony under Fed. R. Evid. 702.  At the 

conclusion of the hearing, the Court found that: 

                                                                                                                                                             
 statements or representations … shall be [punished under this title]. 
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  [The financial disclosure form] is [not] the kind of form that’s so plain that an  
  ordinary juror would be able to appreciate all of its meanings, all of what it  
  requires, and I don’t think that it would be inappropriate to allow someone with  
  proper qualifications and experience to go through the entries on the form to  
  explain what the form is and what – how it’s to be filled out. … I don’t know that  
  I can go much beyond finding that testimony concerning the financial disclosure  
  form and what it is, who’s supposed to file it, information that it collects, where it  
  gets filed, what agencies of the Congress have responsibilities for handling or  
  using the form, and what kinds of decisions could be influenced by those agencies 
  by entries or omissions from that form would be appropriate lines of testimony  
  offered by the government, testimony from some properly qualified expert with  
  experience and the Daubert and Kumho … standards. 
 
(Mot. Hr’g Tr., March 18, 2010, docket no. 31, at 44-45).  The Court withheld ruling on the rest 

of Verrusio’s motion pending a Daubert hearing.  (Id. at 45).  Mr. Cooper subsequently informed 

the Government that he would no longer be available to testify in this prosecution.   

 On April 10, 2010, the Government again contacted House Counsel and sought to 

negotiate the voluntary appearance of a witness who would to testify about the following:   

(1)        the House annual financial disclosure report, including what it is, who is required 
to file it, what information is supposed to be disclosed therein (including in its 
various schedules), where it is supposed to be filed, and how it is supposed to be 
used;  

 
(2) the House’s financial disclosure, gift, travel disclosure rules;  
 
(3) how the reports are supposed to be used by different components of the House of 

Representatives, including the Ethics Committee;   
          
(4) how the information in the financial disclosure reports is supposed to be, and is in 

fact, used in the public domain; and   
 
(5)  what action the Ethics Committee might have taken had it been presented with 

certain information omitted from Verrusio’s 2003 financial disclosure statement. 

 In discussions with House Counsel, the Government offered not to ask the witness about 

items (4) and (5) above, even though the Government is legally entitled to all of the requested 
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testimony.  The House Ethics Committee rejected the Government’s request in its entirety.  The 

Government issued a trial subpoena to John Sassaman, a former Senior Counsel with the House 

Ethics Committee on May 17, 2010, after this Court had set a Daubert hearing for June 24, 2010.  

Sassaman filed his motion to quash on June 8, 2010.3

Testimony Sought From Sassaman 

   

 The following is a concise and provisional summary of the testimony the Government is 

seeking from Sassaman.  Although much of this material is set forth in Sassaman’s own pleading 

(see Mot. at 2-5), this summary could expand or be modified in the event the Government is 

allowed access to Sassaman.  The testimony referring to House Rules and Code of Ethics 

pertains to the provisions in effect in 2003. 

 A. The House Financial Disclosure Statement 

 The Government would ask the witness to describe the House financial disclosure 

statement, including who was obligated to file it, what information the filer was required to 

report, particularly regarding the receipt of gifts, the certification requirement, and the warnings 

about the consequences of deliberately falsifying the report.4

                                                 
3 Because the protections of the Speech or Debate Clause belong to Senators and Congressman 
who are engaged in legislative action, the Government does not concede that Sassaman has 
standing to file this motion. 

 

 
4 This Court has previously recognized the need for testimony about this subject.  See Mot. Hr’g 
Tr., Mar. 18, 2010, at 10-11 (“I don’t think that as a judge I can read [the financial disclosure 
form] and know without some kind of background or additional information what was or wasn’t 
reportable or excludable and so on.”); id. at 44 (“I don’t think that this is the kind of a form that’s 
so plain that an ordinary juror would be able to appreciate all of its meanings, all of what it 
requires . . .”). 
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 We expect Sassaman would testify that the House financial disclosure statement is a form 

that certain senior House staffers, among others, must file each year.  The statement, which is six 

pages long, consists of a front page and five schedules.  On the front page, the staffer must enter 

certain initial information, including a declaration of whether the staffer received any reportable 

gifts.  Reportable gifts are defined as any gifts whose combined value was $285 or more, except 

that gifts worth $114 or less did not need to be counted towards the $285 threshold.  If the staffer 

had received such a gift, he or she would have to fill out an appropriate schedule, declaring who 

provided the gift, describing the gift, and indicating the value of the gift.    

 We further expect Sassaman would testify that the staffer must sign and date the 

statement in a certification box.  By signing the statement, the staffer certified that, “the 

statements I have made on this form and all attached schedules are true, complete and correct to 

the best of my knowledge and belief.”   The certification box also advised the filer that: 

  This Financial Disclosure Statement is required by the Ethics in Government Act  
  of 1978, as amended.   The Statement will be available to any requesting person  
  upon written application and will be reviewed by the Committee on Standards of  
  Official Conduct or its designee.  Any individual who knowingly and willfully  
  falsifies, or who knowingly and willfully fails to file this report may be subject to  
  civil penalties and criminal sanctions (See 5 U.S.C. app. 4, § 104 and [18] U.S.C.  
  § 1001). 
 
 B. The House Rules Concerning Financial Disclosure and Gifts  

 The Government would ask Sassaman to describe the pertinent House Rules concerning 

financial disclosure and gifts, including the rules requiring certain individuals to file annual 

financial disclosure reports, how the rules define a reportable gift and what information must be 

reported about the receipt of such gifts, whether Verrusio was required to file financial disclosure 

reports, and whether, assuming he received the things of value ascribed to him by the indictment, 
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he was required to report those items as gifts on his financial disclosure form.  The Government 

would also ask Sassaman whether, assuming Verrusio received the things of value ascribed to 

him by the indictment, House rules prohibited him from doing so.    

 We expect Sassaman would testify that House rules required certain senior staffers to file 

the annual financial statement described above.  The rules required the staffers to report the 

receipt of certain gifts, declare who provided the gifts, briefly describe the gifts, and indicate the 

value of the gifts.   Reportable gifts were defined as gifts whose combined value was $285 or 

more, except that gifts worth $114 or less did not need to be counted towards the $285 threshold.  

By virtue of his position on the House Transportation Committee, Verrusio was required to file a 

financial disclosure report for 2003.  Assuming hypothetically that Verrusio received the things 

of value ascribed to him by the indictment, Verrusio was required to report those items as gifts 

on his financial disclosure form.   

 In addition to the House rules concerning the reporting of gifts, the rules prohibited 

staffers from accepting certain gifts.   The definition of gifts included transportation, lodging and 

meals.  The threshold amount for the prohibition on receiving gifts was lower than the threshold 

amount for the reporting of gifts.  Assuming that Verrusio received the things of value ascribed 

to him by the indictment, House rules prohibited him from doing so.   
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C. Background of the Pertinent House Rules 

 We would ask the witness to describe the pertinent parts of the Ethics in Government Act 

of 1978 (“EIGA”), including the provisions describing the role of the Clerk of the House and the 

Ethics Committee in administering and enforcing the statute.5

 We expect he would testify that the House issued the rules described above pursuant to 

EIGA, which establishes the duty of certain senior staffers to file annual financial disclosure 

statements.  We also expect Sassaman would testify that EIGA requires that the financial 

disclosure statements be filed with the Clerk of the House.  The Clerk is also obligated to make 

the statements available to the public within thirty days after the statement is filed. 

   

 EIGA empowers the House to issue ethical rules for its members and employees, and 

designates the Ethics Committee as the supervising ethics office for the House.  EIGA charges 

the Committee with responsibilities concerning the obligation to file of financial disclosure 

statements and the prohibitions upon receiving gifts.    

 D.  The Role and Responsibility of Ethics Committee Concerning Financial 

Disclosure and Gifts  

 We would ask the witness to describe the Ethics Committee’s role and responsibility with 

respect to financial disclosure and gifts, including reviewing the reports, providing legal advice, 

                                                 
5  The government reaffirms its commitment not to seek testimony about the legislative intent or 
purpose of the relevant statute and implementing rules.  See Mot. Hr’g Tr., Mar. 18 2010, at 34 
(Mr. Sprung: “We do not intent to elicit from Mr. Cooper or any other expert any sort of detailed 
or sustained explanation of the legislative intent or purpose [and] we agree that that sort of thing 
is probably beyond the scope of relevant evidence in this case.”); id. at 44 (The Court: “I think 
the government’s conceded that it will not try to bring in testimony from this witness concerning 
how the Ethics in Government Act was passed or what prompted it or why the Congress decided 
to pass it.”). 
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investigating alleged violations of the pertinent House rules, imposing discipline, and referring 

matters to law enforcement.   

 We expect that Sassaman would testify that, under EIGA, the Ethics Committee had the 

responsibility to review the reports for accuracy and completeness, and to inquire into alleged 

violations of the Code of Official Conduct, including the requirements concerning financial 

disclosures and the gift rule.  Assuming that Verrusio received the things of value ascribed to 

him by the indictment, the Ethics Committee had the authority to initiate an appropriate 

investigation.  

 The Committee had the authority to report to appropriate law enforcement authorities any 

substantial evidence of a violation by a House staffer of a law applicable to the performance of 

the staffer’s duties that may have been disclosed in a Committee investigation.  The Committee 

also had the authority to provide advice to members and staff concerning financial disclosure and 

gift issues.  The Committee provided this advice in response to specific inquiries and through the 

House Ethics Manual, which contained information and guidance relevant to these issues.  

 E. Availability of Financial Disclosure Statements in the Public Domain 

 We expect that Sassaman would testify that staffers’ financial statements are public 

records, and that the public may inspect and obtain copies of the statements from the Clerk of the 

House.  Representatives of the mass media and watchdog groups have reported about 

information disclosed on annual financial statements. 
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 F. Action the Ethics Committee May Have Taken Had It Learned About the 

Information Withheld from Verrusio’s Financial Disclosure Report  

  We would ask the witness to describe the actions or decisions the Ethics Committee 

could have made with regard to the information omitted from Verrusio’s 2003 financial 

disclosure report, and to testify about whether Verrusio’s alleged omissions could have 

influenced any of those actions or decisions.   

 We expect that Sassaman would testify that, assuming that the Ethics Committee had 

learned about this information in a timely manner, the Committee could have consulted with 

Verrusio, directed him to amend his financial statement, commenced an appropriate 

investigation, taken disciplinary action against him, or referred the matter to law enforcement. 

 G. Potential Cross Examination 

 On cross examination, the defense may, among other things, seek to elicit testimony 

about how the Committee has handled or is handling the Verrusio matter or other purportedly 

similar matters.  The Government intends to file a motion in limine to preclude such questioning 

under Rules 401 and 403 of the Federal Rules of Evidence.   

LAW 

I. The Speech or Debate Clause 

 The Speech or Debate Clause provides that, “[f]or any Speech or Debate in either House, 

[Senators and Representatives] shall not be questioned in any other Place.”  U.S. Const. Art. I, § 

6, Cl. 1.  The Clause gives Members three protections.  First, it grants them civil and criminal 

immunity for legislative acts.  See Doe v. McMillan, 412 U.S. 306, 311-12 (1973); United States 

v. Johnson, 383 U.S. 169, 184-85 (1966).  Second, and most importantly here, the Clause 
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guarantees that a Member, or his or her alter ego, “may not be made to answer” questions about 

his or her legislative acts.  United States v. Gravel, 408 U.S. 606, 616 (1972).  Third, the Clause 

bars the compelled disclosure of legislative-act evidence against a Member.  United States v. 

Rayburn House Office Bldg., 497 F.3d 654, 655-56 (D.C. Cir. 1995); United States v. Helstoski, 

442 U.S. 477, 487 (1979).   

 Consistent with its text, “[t]he heart of the Clause is speech or debate in either House.”  

Gravel, 408 U.S. at 625.  The Supreme Court has also interpreted the Clause to preclude inquiry 

into all “legislative acts,” in light of the Clause’s purpose “to prevent intimidation of legislators 

by the Executive and accountability before a possibly hostile judiciary.”  Id. at 617, 624-25.  

Nonetheless, the Clause “does not extend beyond what is necessary to preserve the integrity of 

the legislative process.”  United States v. Brewster, 408 U.S. 501, 517 (declining to extend the 

privilege “beyond its intended scope, its literal language, and its history, to include all things in 

any way related to the legislative process”). 

 Where a claim of testimonial privilege is raised, as is the case here, the court must 

determine whether the proposed testimony involves actions that fall with the “sphere of 

legitimate legislative activity.”  If it does, then Sassaman “shall not be questioned in any other 

Place” about those activities since the prohibitions of the Speech or Debate Clause are absolute.  

See Eastland v. U.S. Servicemen’s Fund, 421 U.S. 491, 501 (1975).   

  “A legislative act has consistently been defined as an act generally done in Congress in 

relation to the business before it.”  Gravel, 408 U.S. at 625.  To constitute a legislative act, the 

act must be “an integral part of the deliberative and communicative processes by which Members 

participate in committee and House proceedings with respect to the consideration and passage or 

Case 1:09-cr-00064-RWR   Document 41    Filed 06/24/10   Page 12 of 20



 13 

rejection of proposed legislation or with respect to other matters which the Constitution places 

within the jurisdiction of either House.”  Id. at 624-25. 

ARGUMENT 

I. The Testimony Sought from Sassaman Is Not Protected by the Speech or Debate 
Clause Because It Would Not Disclose any Legislative Acts. 

 
 Sassaman asserts that all of the testimony the Government is seeking is privileged under 

the Speech or Debate Clause.  In so doing, he asks this Court to extend the privilege well beyond 

literal speech or debate and the core legislative activities the Clause was designed to protect.  In 

fact, the testimony sought from Sassaman does not concern any acts or decisions actually 

undertaken by any Committee Member or staff, let alone any acts integral to the Committee’s 

communications and deliberations comprising the exercise of its constitutional disciplinary 

authority.  The fact that the Government requested Sassaman as a witness because of his prior 

Committee position and duties (Mot. at 13-14), or that the Committee exercises constitutional 

authority in wielding its disciplinary powers (Id. at 14), does not change this result. 

 To support his argument, Sassaman cites Boehner v. McDermott, No. 98-0594 (D.D.C. 

Aug. 20, 2002 order); United States v. McDade, No. 92-CR-249 (E.D. Pa. Aug. 4 1995 order); 

and United States v. Hansen, No. 83-CR-75 (D.D.C. Mar. 2, 1984 order).  (Mot. at 14).6

                                                 
6 Sassaman also cites FEC v. Wright, 777 F. Supp. 525 (N.D. Tex. 1991), although the reason is 
unclear.  In Wright, the Federal Election Commission petitioned for an order to compel a 
Congressman to answer questions regarding the sales of a book he authored.  The court rejected 
the Congressman’s argument that such questioning would violate the Speech or Debate Clause 
and ordered him to answer the questions.   

  

Sassaman does not describe the facts of these cases or explain how the unpublished decisions 

support his position.  Unlike here, each of these cases involved, in pertinent part, a concrete 
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historical act that a Committee or its staff took in the exercise of its constitutional authority – a 

Committee’s decision not to consider a piece of evidence (Boehner), a Committee staff’s use of 

documents in the course of official business (Hansen), and a Committee staff’s issuance of a 

legal opinion in response to a Member request (McDade).   

 For example, in Boehner, a civil suit brought to recover damages based upon alleged 

violations of federal and state wiretapping statutes and House confidentiality rules, the 

defendant, a Congressman, sought to depose Ethics Committee Members about whether a 

surreptitiously taped conversation “was ever a committee record or was otherwise considered in 

any way by the committee.”  No. 98-0594 (D.D.C. Aug. 20, 2002 Order) at 3.  The Court 

quashed the subpoenas on the ground, among others, that the Committee’s ultimate decision not 

to consider an available piece of evidence was a act integral to the exercise of Congress’ 

Rulemaking and Discipline Clause authority that was protected by the Speech or Debate Clause.  

Id. at 8-9. 

 Additionally, McDade, a prosecution of a Congressman for conspiracy, gratuities and 

racketeering, involved an Ethics Committee’s motion to quash a subpoena seeking, among other 

things, Committee records concerning the defendant’s request for an advisory legal opinion on 

the House’s travel and gift rules.  The Court held that the Committee’s issuance of the legal 

opinion in response to a Member’s request was a protected legislative act, because it constituted 

“an integral part of the deliberative and communicative process by which the House determines 

its rules.”  No. 92-CR-249 (E.D. Pa. August 4, 1995 Order), at A-4-5.7

                                                 
7 Other parts of the McDade decision undermine Sassaman’s position.  For example, the court 
rejected as overbroad the House’s claim that, because the Committee carries out the House’s 
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 Finally, Hansen is a 1984 decision arising out of the prosecution of a Congressman for 

violating the federal false statement statute by allegedly making false statements concerning his 

financial status on House financial disclosure forms.  The Clerk of the House and the Ethics 

Committee’s staff director filed a motion to quash subpoenas issued seeking testimony and 

documents from them.  The issue was whether the Speech or Debate Clause precluded the 

subpoenaed evidence concerning the Committee’s “internal use” of Hansen’s financial disclosure 

statements.  Cr. No. 83-00075 (D.D.C. March 2, 1984 Order) at 4.  The Court found that, 

because the questions “relate[d] to the deliberative and communicative processes with respect to 

matters constitutionally placed within the jurisdiction of either House[,]” the subpoenas were 

barred by the Speech or Debate Clause.  Id.  

 Accordingly, the authority Sassaman cites – which taken together stand for the 

undisputed proposition that concrete legislative acts taken by a Committee are protected by the 

Speech or Debate Clause – does not justify Sassaman’s assertion that the Clause protects his 

testimony which would not involve any such acts or deliberations actually undertaken by any 

Committee Member or staff.  Instead, as demonstrated below, none of the testimony is barred by 

the Speech or Debate Clause. 

  

 

                                                                                                                                                             
constitutional rulemaking powers, all of its communications are protected by the Speech or 
Debate Clause.  No. 92-CR-249, at A-4.  The Court also held that transmittal letters attached to 
copies of rules or forms which the Committee sent to the defendant were not privileged, 
reasoning that, “[i]n sending out these letters Congress is merely providing its members with the 
finished product.  It is not engaging them in debate over the content of the Rules or the 
punishment of a member.”  Id.   
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 A. House Annual Financial Disclosure Report (Item A) 

The House financial disclosure form itself and the information required to be reported 

therein is obviously not a legislative act covered by the Speech or Debate Clause.8

 B. House Rules Concerning Financial Disclosure and Gifts and Pertinent  

  The 

Government is not planning to question Sassaman about any protected Congressional 

deliberations which went into the creation of the form or that arose out of the filing of any 

forms.   

 
Background Information (Items B & C)  
 
 Sassaman can describe the disclosure and gift rules without disclosing any acts performed 

by himself or the Committee in the exercise of its disciplinary authority.  Sassaman will not be 

asked if Committee Members or staff ever engaged in communications about or opined on 

whether Verrusio complied with the rules, nor will Sassaman be questioned about any 

Committee investigations, deliberations, or discipline arising out of Verrusio’s financial 

statement.  The House rules relevant to this case, like the rules admitted into evidence in United 

                                                                                                                                                             
 
8 Nor is the process of completing and submitting the form a legislative act, as Sassaman 
concedes (Mot. at 13 fn. 10).  Compliance with reporting requirements, such as financial 
disclosure, like many other duties of Congressional Members and staff, is not protected by the 
Speech or Debate Clause.  In United States v. Hansen, 566 F. Supp. 162 (D.D.C. 1983), aff’d 
mem. (D.C. Cir. 1993), the defendant argued that the Speech or Debate Clause barred his 
prosecution for false statements on financial disclosure forms filed under the Ethics in 
Government Act.  The Court rejected this argument, finding that prosecution for false statements 
on the forms did not require any inquiry into how the defendant voted or debated or anything he 
did in the chamber or committee; nor would it indirectly impair any legislative function.  566 F. 
Supp. at 170.  The Court concluded therefore that statements on the forms “are simply outside of 
the deliberative and communicative functions of the House.”  Id.  The courts reached the same 
conclusion in United States v. Rose, 790 F. Supp. 340 (D.D.C. 1992), and United States v. 
Myers, 692 F.2d 823, 849 (2d Cir. 1982). 
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States v. Rostenkowski, 59 F.3d 1291 (2d Cir. 1291), “have no direct connection to the 

legislative process.”  Id. at 1306 (rejecting as overbroad the defendant’s contention that a 

prosecution that “in any way depend[s] upon reference to the content of the House Rules” would 

impair the legislative act of rulemaking by deterring the enactment of such rules).   

 Likewise, the legal requirement that the Clerk of the House publish financial disclosure 

statements is not a legislative act.  As explained above, insofar as a Member’s act of submitting a 

financial disclosure report is not a protected legislative act, the Clerk’s act of publishing the 

forms is no more so.  See Hutchinson v. Proxmire, 443 U.S. 111, 133 (1979) (holding that press 

releases and newsletters are not protected under the Clause because “the transmittal of [certain] 

information by individual Members in order to inform the public . . . is not part of the legislative 

function or the deliberations that make up the legislative process”). 

 C. Role and Responsibility of the Ethics Committee in House Regulation of 

Financial Disclosure and Gifts (Item D) 

 The legally prescribed role and responsibility of the Ethics Committee in House 

regulation of financial disclosure and gifts is not privileged.  Once again, Sassaman can describe 

these matters without disclosing whether, and if so how, Committee members discharged their 

duties in any particular instance.  For example, in United States v. McDade, 827 F. Supp. 1153 

(E.D. Pa. 1993), aff’d on other grounds, 28 F.3d 283 (3d Cir. 1994), the court held that 

legislative status, including status as a member or ranking member of a committee, is not a 

legislative act.  827 F. Supp. at 1167; see also United States v. Rostenkowski, 59 F.3d 1291, 

1303 (D.C. Cir. 1995) (same).  The court reasoned that the Supreme Court’s repeated use of the 
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terms “legislative act,” “legislative motivations,” and “legislative activities” indicates that a 

legislative act must involve “some sort of deliberate behavior” and “could [not] possibly include 

status, which is not behavior at all, but merely a condition or circumstance.”  827 F. Supp. at 

1167.  The court also held that, in contrast to testimony about specific legislative acts, the Clause 

does not prevent general educational or background testimony “along the lines of ‘this is how 

Congress works’ or ‘this is how committees work’ in general.”  Id. at 1169.    

 D. Availability of Financial Disclosure Reports in the Public Domain (Item E) 

 This category of testimony concerns only non-governmental actors, not any activity of 

Congress.  The fact that the mass media and watchdog groups publicize information contained in 

financial disclosure reports cannot constitute protected legislative activity.  See Gravel, 408 U.S. 

at 625-26 (holding that the subsequent publication of classified government documents also 

contained within a congressional subcommittee record is not a legislative act because the private 

publication of the documents is “in no way essential to the deliberations of the Senate”). 

 E. Future Action the Ethics Committee May Have Taken Had It Learned the 

Information Withheld from Verrusio’s Financial Disclosure Report (Item F)  

 How the Ethics Committee might have acted had it learned the information withheld 

from Verrusio’s financial disclosure report does not comprise legislative activity.  The Supreme 

Court has repeatedly held that the Clause prohibits only testimony that a Member, or his or her 

alter ego, performed a legislative act.  Indeed, “[i]t is clear from the language of the Clause that 

protection extends only to an act that has already been performed.  A promise to deliver a 

speech, to vote, or to solicit other votes at some future date is not ‘speech or debate.’” United 

States v. Helstoski, 442 U.S. 477, 489 (1979); see also Brewster, 408 U.S. at 526-27.  Since the 
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Speech or Debate Clause does not protect a promise to commit a legislative act in the future, see, 

e.g., United States v. McDade, 28 F.3d 283, 293 (3d Cir. 1994), testimony from former staff 

about how the Ethics Committee might have acted under hypothetical circumstances can be no 

more privileged.   

CONCLUSION 

 For the foregoing reasons, the Court should deny Sassaman’s motion to quash the 

subpoena.   

Dated:  June 24, 2010 

       Respectfully submitted, 

       JACK SMITH 
       Chief, Public Integrity Section 
 
        
      By: /s/ Peter C. Sprung               
       M. Kendall Day 
       Peter C. Sprung 
       Emily Rae Woods 
       Trial Attorneys 
       Public Integrity Section 
       Criminal Division 
       U.S. Department of Justice 
       1400 New York Ave., NW 
       Washington, D.C. 20005 
       (202) 514-1412 
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       /s/ Peter C. Sprung 
       Peter C. Sprung 
 
John D. Filamor 
Assistant Counsel 
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