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GLOSSARY

Diss. Opinion of Judge Kavanaugh, concurring in part and dissenting in
part, Roth v. DOJ, No. 09-5428 (June 28, 2011)

DOJ United States Department of Justice

FBI Federal Bureau of Investigation

FOIA Freedom of Information Act, 5 U.S.C. § 552

Glomar Response neither confirming nor denying existence of records, see
Phillippi v. CIA, 546 F.2d 1009, 1011-1012 (D.C. Cir. 1976)

Op. Opinion of panel majority, Roth v. DOJ, No. 09-5428 (June 28, 2011)

iv

USCA Case #09-5428      Document #1329044      Filed: 09/12/2011      Page 5 of 24



INTRODUCTION AND SUMMARY

This petition presents the following question of exceptional importance: 

Whether a substantial privacy interest can be overcome under Exemption 7(C) of the

Freedom of Information Act (FOIA), 5 U.S.C. § 552(b)(7)(C), by an asserted public

interest in determining whether the files of a law enforcement agency contain

evidence that might help a convicted criminal prove his innocence.  A divided panel

of this Court held that FOIA Exemption 7(C) does not protect the privacy interests

of third parties, in light of an asserted interest in knowing whether the Federal Bureau

of Investigation (FBI) failed to disclose information that could undermine a state

conviction for capital murder.  Op. 18-19.  As Judge Kavanaugh’s dissent explains,

that unprecedented ruling conflicts with National Archives v. Favish, 541 U.S. 157

(2004), and with this Court’s case law.  The ruling is also likely to have significant

adverse consequences in future cases.

The majority relied on an asserted “public[] interest in knowing whether the

FBI is withholding information that could corroborate a death-row inmate’s claim of

innocence.”  Op. 19.  But that is not a cognizable public interest in disclosure that

might overcome Exemption 7(C)’s protection of personal privacy, and it does not

“show that responsible officials acted negligently or otherwise improperly in the

performance of their duties.” Favish, 541 U.S. at 174.  If there were any such

information, the FBI would provide it to the responsible prosecutors; the FBI should
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not invade the personal privacy of third parties in this context by disclosing publicly

whether it has any such information.  The majority also relied on “a bare suspicion”

of government wrongdoing, which Favish held is insufficient.  Ibid.  The majority

was wrong to conclude that the FBI’s release of more information in response to a

1999 FOIA request, compared with the response to a different request in 1989, is

evidence of wrongdoing that might outweigh the privacy interests at stake here.

The majority’s ruling is premised on its reevaluation, based on an incomplete

record, of claims that a convicted murderer is innocent, contrary to the repeated

conclusions of the state and federal trial and appellate courts that carefully considered

the underlying criminal conviction.   FOIA litigation is a particularly inapt vehicle for1

relitigating questions of guilt.  This Court and others have repeatedly held that there

is no public interest under FOIA in disclosing information to assist a prisoner in a

collateral attack on his conviction.  See, e.g., Oguaju v. United States, 288 F.3d 448,

450 (D.C. Cir. 2002), vacated and remanded on other grounds, 541 U.S. 970 (2004).

Yet the majority’s ruling will encourage plaintiffs to recharacterize an interest in

demonstrating innocence as an interest in ensuring that a government agency is not

withholding evidence that might support a claim of innocence. 

 See, e.g., Bower v. Quarterman, 497 F.3d 459 (5th Cir. 2007), cert. denied,1

553 U.S. 1006 (2008); Bower v. Dretke, 145 Fed. Appx. 879 (5th Cir. 2005) (per
curiam), cert. denied, 546 U.S. 1140 (2006); Ex parte Bower, 823 S.W.2d 284 (Tex.
Crim. App. 1991) (en banc), cert. denied, 506 U.S. 835 (1992); Bower v. State, 769
S.W.2d 887 (Tex. Crim. App.) (en banc), cert. denied, 492 U.S. 927 (1989).

2
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The majority’s decision in this case is likely to have significant adverse

consequences.  It will impose unworkable and inappropriate burdens on federal

agencies and reviewing courts, by requiring agencies and the courts to second-guess

the prior decisions of criminal courts and habeas corpus proceedings, either on an

inadequate record or in protracted proceedings.  The decision also threatens to

eliminate the Glomar response – a long-standing protection of personal privacy

interests by which an agency refuses to confirm or deny whether any law enforcement

records exist concerning a living person, see Op. 12 – in a significant category of

FOIA requests involving Exemptions 6 and 7(C), unnecessarily and improperly

compelling federal law enforcement agencies to invade the privacy of individuals

who are entitled to protection against such association with criminal investigations.

STATEMENT

Plaintiff Anthony Roth represents Lester Bower, who was convicted in 1984

of murdering four men in Sherman, Texas.  This case concerns the latest in a series

of FOIA requests by Bower’s attorneys.  Roth requested all FBI records relating to

four individuals – Brett Leckie, Chestley Galen Gordon, Lynn Langford, and Robert

T. Ford – alleging that they were the actual killers.  Pursuant to its established

practice of protecting the privacy interests of third parties, and in reliance on FOIA

Exemptions 6 and 7(C), the FBI refused to confirm or deny whether its files contained

information regarding Gordon, Langford, and Ford relating to the Sherman murders. 

3
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(The FBI searched for but found no such records regarding Leckie, following proof

of his death.)  Roth sued, and the district court upheld the FBI’s Glomar response.

On appeal, two members of this Court (Judges Tatel and Rogers) held that the

privacy interests of Gordon, Langford, and Ford were overcome by a public interest

in knowing whether the FBI is withholding information that could corroborate

Bower’s claim of innocence.  Op. 19-22, 24-25, 28-32.  Judge Kavanaugh, dissenting

in relevant part, would have upheld the FBI’s Glomar response based on a categorical

rule ordinarily protecting private information in law enforcement files relating to a

criminal prosecution, and based on the availability of discovery in criminal and post-

conviction proceedings as the appropriate alternative for considering such

information where it may be relevant to a claim of innocence.  Diss. 4-6, 8.  2

ARGUMENT

FOIA protects the personal privacy interests of third parties (including

investigators, suspects, witnesses, or informants) in law enforcement records, absent

a countervailing public interest in disclosure.  See, e.g., Sussman v. U.S. Marshals

Service, 494 F.3d 1106, 1115 (D.C. Cir. 2007).  Exemption 7(C) thus “requires the

courts to balance the competing interests in privacy and disclosure.”  Favish, 541

U.S. at 172; see also DOJ v. Reporters Committee for Freedom of the Press, 489 U.S.

749, 776-779 (1989) (Exemption 7(C) warrants “categorical” balancing).  Where

 The government seeks rehearing only as to the Glomar issue.2

4
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alleged government impropriety is asserted as the public interest to justify disclosure,

Favish makes clear that a FOIA requester can prevail in that balancing analysis only

by “produc[ing] evidence that would warrant a belief by a reasonable person that the

alleged Government impropriety might have occurred.”  541 U.S. at 174.  The

majority’s decision – overriding privacy interests based on a desire to know whether

a federal agency may possess records that could support a convicted murderer’s claim

of innocence, and suggesting that the FBI’s treatment of earlier FOIA requests

demonstrates government misconduct – disregards Favish’s rationale.  It would

require agencies and reviewing courts to use FOIA proceedings for unfettered review

of claims that convicted felons are innocent, without the extensive evidentiary records

developed in the courts that specifically considered and upheld the convictions. 

As Judge Kavanaugh emphasized, “FOIA ordinarily is not a proper tool for the

public to obtain information from law enforcement files relating to a criminal

prosecution when disclosing the information would infringe the privacy interests of

third parties.”  Diss. 2 (citing Favish, Reporters Committee, and 16 D.C. Circuit

cases).  The majority’s decision creates an unprecedented and improper disregard of

personal privacy, based on little more than an asserted interest in knowing whether

law enforcement files contain information on third parties that a felon might use to

challenge his conviction.

5
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I. THE MAJORITY’S ASSERTED PUBLIC INTEREST IN
IDENTIFYING NONDISCLOSURE OF EXCULPATORY
INFORMATION IS INCONSISTENT WITH FAVISH.

Exemption 7(C) starts from the premise that personal privacy interests normally

warrant protection of covered records from disclosure; only if a requester carries his

burden of identifying a substantial public interest in disclosure is a balancing inquiry

even necessary.  See Favish, 541 U.S. at 175.  Here, the majority identified an

“interest in knowing whether the FBI is withholding information that could

corroborate Bower’s claim of innocence” as THE basis for disclosing whether the

FBI’s law enforcement records include information concerning Gordon, Langford,

and Ford.  Op. 28.  That asserted interest in identifying putative government

misconduct – based on the possibility that the FBI may have failed to disclose

exculpatory information concerning Bower’s theory of his innocence – is not a

cognizable public interest sufficient to overcome FOIA’s “strong privacy interest.” 

Reporters Committee, 489 U.S. at 766.  For that reason,“the invasion of privacy is

unwarranted” under Favish.  See 541 U.S. at 172.

A. The “basic purpose” of FOIA is “‘to open agency action to the light of

public scrutiny.’”  Reporters Committee, 489 U.S. at 772; see also id. at 773

(“citizens’ right to be informed about ‘what their government is up to’”).  As in

Favish, the majority in this case concluded that “the asserted public interest is the

revealing of government misconduct.”  Op. 25; see Favish, 541 U.S. at 173.  But

6
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unlike Favish, the asserted public interest here is not “a significant one, an interest

more specific than having the information for its own sake,” 541 U.S. at 172, because

the majority focused on alleged withholding of information in circumstances that

would not constitute misconduct.  

Misconduct or negligence presumes the violation of a duty to act or other

impropriety.  See Favish, 541 U.S. at 174 (“the public interest being asserted is to

show that responsible officials acted negligently or otherwise improperly in the

performance of their duties”); see also, e.g., Reporters Committee, 489 U.S. at 773

(identifying public interest in “[o]fficial information that sheds light on an agency’s

performance of its statutory duties”).  But the FBI has no ongoing post-conviction

duty to search out, identify, and disclose any and all potentially exculpatory records.  3

The majority defends its newly identified public interest, not because it would

identify government wrongdoing per se, but because, “[i]n recent years, high-profile

exonerations of death-row inmates have generated considerable public interest in the

potential innocence of individuals sentenced to death.”  Op. 21.  That asserted general

 The panel correctly recognized that the Fifth Circuit’s rejection of Roth’s3

principal argument – that the FBI had violated its obligations under Brady v.
Maryland, 373 U.S. 83 (1963), to disclose exculpatory material – precluded any
finding of wrongdoing on that basis.  See Op. 28 (citing Martin v. DOJ, 488 F.3d 446
(D.C. Cir. 2007) (upholding Exemption 7(C) withholding where inmate litigated and
lost Brady claims in habeas case)). 

7
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interest in innocence has nothing to do with any actual evidence of government

wrongdoing or the FBI’s performance of its statutory duties.  4

An individual convict’s interest in establishing his innocence does not

constitute a public interest cognizable under Favish and Reporters Committee.  See,

e.g., Oguaju, 288 F.3d at 450.  And simply identifying a broader, parallel interest on

the part of some members of the public or the media in questioning a conviction does

not materially alter the calculus.  See, e.g., Peltier v. FBI, 563 F.3d 754, 764 (8th Cir.

2009) (“the ‘public interest’ under FOIA does not depend on the number of persons

who are interested in disclosures about a specific conviction”); Antonelli v. FBI, 721

F.2d 615, 619 (7th Cir. 1983) (“[t]he contention that the public shares Antonelli’s

interest in ensuring that his convictions were not obtained as a result of a violation

of the Constitution is insufficient”) (citation and internal quotation marks omitted).

Likewise, the personal solicitude of some members of the public and the media

concerning the death penalty does not constitute a cognizable FOIA public interest. 

Thus, “[t]he fact that Bower has been sentenced to the ultimate punishment,” Op. 21-

22, does not outweigh the substantial privacy interests of Gordon, Langford, and Ford

 This case does not concern substantive policy questions concerning the4

government’s investigative tools or techniques, which this Court recently recognized
as a public interest under Reporters Committee.  See ACLU v. DOJ, 2011 WL
3890837, *8 (D.C. Cir. Sept. 6, 2011).  Moreover, even the majority here recognized
that the privacy interests are paramount.  See Op. 18 (“being associated with a
quadruple homicide would likely cause them precisely the type of embarrassment and
reputational harm that Exemption 7(C) is designed to guard against”); cf. ACLU, 2011
WL 3890837, at *5.

8
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in not being associated with the FBI’s criminal investigation into the Sherman

murders.  Moreover, FOIA plaintiffs in future cases are likely to argue that the

majority’s reasoning would apply equally to other sentences.  If there is a public

interest in knowing whether the government has withheld evidence that could support

claims of innocence, a requester could be expected to invoke similar concerns even

in the absence of a death sentence.  See Diss. 6-7.

B. The majority similarly fails to show that “the information is likely to

advance that [public] interest [in disclosure].”  Favish, 541 U.S. at 172.  The majority

concluded that “a reasonable person could believe that the following might be true:

(1) that the Oklahoma drug dealers were the real killers, and (2) that the FBI is

withholding information that could corroborate that theory.”  Op. 28.  But there is no

independent duty to search archival records, analyze their significance, and disclose

any such information.  The FBI therefore cannot have engaged in misconduct by an

asserted failure to do so.  Even if such a duty were to exist, the majority improperly

disregarded Favish’s stringent requirements in concluding that a reasonable person

could believe that the FBI had withheld such information.

Favish recognized that “[a]llegations of government misconduct are easy to

allege and hard to disprove,” and emphasized the importance of the “presumption of

legitimacy accorded to the Government’s official conduct.”  Favish, 541 U.S. at 174-

175 (internal quotation marks omitted).  Id. at 174.  In light of those concerns, the

9
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Court held that a FOIA requester “must establish more than a bare suspicion [of

government misconduct] in order to obtain disclosure.”  Ibid.  This Court’s prior

decisions correctly recognize the importance of requiring a “meaningful evidentiary

showing” of government wrongdoing, Favish, 541 U.S. at 175, where disclosure of

law enforcement information would violate a third party’s privacy.  See, e.g., Martin

v. DOJ, 488 F.3d 446, 458 (D.C. Cir. 2007) (citing Boyd v. DOJ, 475 F.3d 381,

387-388 (D.C. Cir. 2007)).

The majority asserted that “there can be no doubt that the FBI in the past has

failed to disclose information favorable to Bower upon request.”  Op. 29.  But the

only example of nondisclosure does not support an inference of wrongdoing:  The

majority concluded that the release of additional records in response to a 1999 FOIA

request by Bower’s counsel, compared with a less expansive request a decade earlier,

constituted proof of nefarious conduct.  See Op. 29.   The majority viewed the5

additional disclosure as indicating that “the FBI withheld such information until

2001, approximately seventeen years after Bower’s trial.”  Ibid.  But FOIA provides

 In 1989, Bower’s counsel sought any and all records pertaining to Bower, his5

trial counsel, the four victims, and the local Sheriff’s Department.  A79.  The 1999
FOIA request listed those same subjects, and also sought records pertaining to the
murder investigation, as well as to Leckie, Gordon, Langford, and Ford.  A84-85. 
Roth stated that the FBI released approximately 1500 pages in response to the 1999
request while the earlier release constituted about 850 pages.  See Op. 7-8; A73-74. 
Detailed records are no longer available for the 1990 release, and neither release was
subject to administrative appeal or judicial review.  It is therefore impossible to
confirm information about that release or to determine the precise reasons for any
difference in the responses to the different FOIA requests.

10
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a contemporaneous judicial remedy for claims of inadequate disclosure, see 5 U.S.C.

§ 552(a)(4)(B), which was never pursued with respect to those releases.  And the

release of additional information by federal agencies in response to FOIA requests is

to be encouraged, and should not be deemed evidence of impropriety, especially

absent contemporaneous judicial review.  See, e.g., Public Citizen v. Department of

State, 276 F.3d 634, 645 (D.C. Cir. 2002) (“we have previously declined to find

subsequent disclosure as evidence of bad faith, reasoning that ‘to effectively penalize

an agency for voluntarily declassifying documents would work mischief by creating

an incentive against disclosure’”) (quoting Public Citizen v. Department of State, 11

F.3d 198, 203 (D.C. Cir. 1993)).  There is simply no evidence in this record or any

other source to support the conclusion that the release of additional records in 2001

suggests any prior wrongdoing.  Indeed, such an attribution of impropriety is directly

contrary to the presumption of legitimacy emphasized in Favish, 541 U.S. at 174. 

Moreover, the remedy imposed by the majority – requiring the FBI to confirm

or deny whether its Sherman murder investigative files include records concerning

Gordon, Langford, or Ford, but not necessarily requiring the disclosure of such

records, if any exist – will infringe substantial privacy interests but is not “likely to

advance [the public] interest” asserted, Favish, 541 U.S. at 172.  The majority

acknowledged that any such records, if they exist, “may well fall within one or more

FOIA exemptions,” and thus may not be subject to disclosure.  Op. 31.  Having

11
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prohibited a Glomar response, the majority may contemplate in camera review of any

responsive records to permit a court to determine whether it believes there is any

“information withheld under Exemption 7(C) that would substantially corroborate

Bower’s claim that Leckie, Gordon, Landford, and Ford were the true killers.”  Op.

24 (addressing records not subject to the Glomar response).  But that is not an

appropriate means of ensuring compliance with FOIA or its purpose of disclosing

records that inform Americans what their government is up to. 

II. THE MAJORITY IMPROPERLY REQUIRES RE-ASSESSMENT
OF A CONVICT’S GUILT IN FOIA PROCEEDINGS.

The majority’s analysis also threatens to transform FOIA proceedings into

mini-trials for assessing new theories of innocence, separate from and not subject to

the rules and constraints that apply to direct review and post-conviction collateral

proceedings.  That creates an unworkable regime for agencies’ FOIA processors, who

typically are not attorneys, who do not have access to the underlying criminal trial

records or habeas proceedings, and who must respond to a FOIA request in a limited

amount of time.  See 5 U.S.C. § 552(a)(6)(A)(i) (20 working days).  The majority

acknowledged that “[u]nderstanding the FOIA issues in this case requires fairly

detailed knowledge of the facts underlying Bower’s capital-murder convictions.”  Op.

4.  And the court’s analysis of the putative innocence claims at issue here (Op. 4-11,

28-29) confirms that the type of balancing required by the majority cannot readily be

12
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performed by a FOIA processor, especially in the absence of a wealth of information

concerning the evidence underlying the original criminal conviction.

Those concerns justify categorical Glomar responses, neither confirming nor

denying the existence of records that would be subject to Exemption 7(C).  That

practice has repeatedly been upheld by the Office of Information Policy.  See, e.g.,

FOIA Update, Vol. XVII, No. 2 (1996), available at http://www.justice.gov/oip/

foia_updates/Vol_XVII_2/page3.html.   That practice also exemplifies the“workable6

rules” needed in the administration of FOIA’s obligations.  Reporters Committee,489

U.S. at 779 (internal quotation marks omitted).  As that case explained, and as Judge

Kavanaugh’s dissent emphasizes, categorical protections for third-party personal

privacy interests advance the interests of FOIA generally.  See Diss. 5-6. 

Beyond its practical impact on the processing of FOIA requests, the majority

ruling also threatens to divert substantial judicial and government resources in

Exemption 7(C) litigation.  Claims of innocence will require detailed analysis and

review of evidence from multiple sources and proceedings, and litigation concerning

an agency’s response to a particular FOIA request is not an appropriate vehicle for

resolving such questions of guilt or innocence.  Neither agency FOIA processors nor

reviewing courts are well positioned to determine the relative strength of particular

 Courts properly consider such views concerning FOIA interpretation.  See6

Core v. USPS, 730 F.2d 946, 948 (4th Cir. 1984) (“the policies that the Department
recommends to other agencies merit careful consideration”).

13
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pieces of evidence that a FOIA requester might claim to be persuasive indicators of

a convict’s innocence, which would require evaluation in light of the entire body of

the evidence of guilt developed in criminal proceedings and on collateral review. 

Here, the majority never attempted to consider the entire body of evidence that

the Fifth Circuit found “simply overwhelming” and that yielded an “exceptionally

strong” case of guilt.  145 Fed. Appx. at 884.  The majority found testimony from two

women “central” to its analysis (Op. 7), even though Roth never actually “filed [the

declarations from these two women] in this litigation.”  Op. 30.   That approach to7

revisiting guilt based on an incomplete record (when the FOIA requestor bears the

burden of establishing the public interest in disclosure, Favish, 541 U.S. at 172)

underscores the fundamental error of reevaluating guilt through FOIA. 

The FBI informs us that its standard practice is to provide potentially

exculpatory information (at or before trial, or following conviction) to the prosecutor

responsible for the case.  That procedure is better suited to ensuring that potentially

relevant information concerning guilt or innocence can be evaluated by an attorney

who is most knowledgeable about the state of the record evidence as a whole, and

 The majority relied on an unpublished district court habeas opinion that7

described Langford’s ex-girlfriend’s testimony, Op. 30, even though the federal
district court in that case denied post-conviction relief and the counterpart state
habeas court specifically found that an affidavit setting forth her story had “no indicia
of reliability.”  Op. 29.  The majority also relied on a putative summary of Leckie’s
widow’s affidavit asserted in Roth’s brief.  Op. 30. 

14
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who is sworn to ensure that justice is done.  For example, some potentially relevant

information might be protected from disclosure by other FOIA exemptions.  See Op.

31.  Those documents can nevertheless be disclosed to the prosecutor and (if

appropriate) to a court, subject to appropriate protections from further disclosure that

are not available under FOIA.  See also Diss. 2-3, 7-8; Favish, 541 U.S. at 174

(“There is no mechanism under FOIA for a protective order allowing only the

requester to see whether the information bears out his theory, or for proscribing its

general dissemination.”).

As the Supreme Court observed in Favish, a FOIA court should not ignore the

determinations of other government bodies when faced with claims of government

misconduct.  See 541 U.S. at 175 (“It would be quite extraordinary to say we must

ignore the fact that five different inquiries into the Foster matter reached the same

conclusion.”).  A FOIA court should not presume that it is better situated to determine

the strength of evidence concerning Bower’s guilt than the trial, appellate, and habeas

courts that considered Bower’s conviction for the Sherman murders, based on

comprehensive evidence of the crimes.  See Diss. 8.

CONCLUSION

For the foregoing reasons, the panel or the full Court should rehear this case.
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