
UNITED STATES COURT OF APPEALS FOR THE
DISTRICT OF COLUMBIA CIRCUIT

                       

No. 08-3034
                       

ANTOINE JONES, Appellant,

v.

UNITED STATES OF AMERICA, Appellee.

MOTION TO EXTEND THE STAY OF THE MANDATE IN THIS CASE

The United States of America, by and through its attorney, the

United States Attorney for the District of Columbia, hereby  moves

the Court to extend the stay of the issuance of the mandate in this

case until the time for filing a petition for writ of certiorari in

this case expires and no petition is filed or, if a petition is

filed, until the Supreme Court’s final disposition of this case. 

Counsel for appellant Jones takes no position on the government’s

request to continue the stay of the issuance of the mandate in this

case.  Counsel for appellant Maynard does not oppose the requested

relief.

BACKGROUND

In an opinion issued on August 6, 2010, this Court reversed

appellant’s convictions, concluding that the government’s

month-long warrantless monitoring of a Global Positioning System

(“GPS”) tracking device on his personal vehicle, while the vehicle

was located on public streets, violated the Fourth Amendment.  See
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United States v. Maynard, 615 F.3d 544 (D.C. Cir. 2010).  On

September 20, 2010, the government petitioned for en banc rehearing

of the Court’s decision.  The Court denied the petition in an order

issued on November 19, 2010.

On December 17, 2010, the Court granted the government’s

uncontested motion to stay the mandate in this case.  On March 3,

2011, the Court extended that stay and directed the Clerk to

withhold the issuance of the mandate in this case until March 18,

2011, appellee’s then-existing deadline for the filing of a

petition for a writ of certiorari with the United States Supreme

Court.  Subsequently, appellee sought and obtained from the Supreme

Court an extension of its deadline for filing a petition for a writ

of certiorari in this case until April 15, 2011.

Argument

Pursuant to Rule 41(d)(2) of the Federal Rules of Appellate

Procedure, the United States respectfully moves this Court to

extend the stay of the  issuance of the mandate in this case so the

Solicitor General may determine whether to file a petition for a

writ of certiorari in this case.  

Under Rule 41(d)(2), this Court has discretion to extend the

grant of a stay of the mandate beyond 90 days when the party

seeking the stay shows “good cause” for the extension and that any

certiorari petition “would present a substantial question.”  Both
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criteria are satisfied in this case. 

First, there is “good cause” to extend the stay of the

mandate.  The Court has stayed the issuance of the mandate in this

case through March 18, 2011, in order to allow the government to

determine whether to file a petition for a writ of certiorari.  At

appellee’s request, the Supreme Court extended the government’s

deadline for the filing of a petition in this case until April 15,

2011.  Thus, the current stay of the issuance of the mandate in

this case will expire before the time for the filing of a petition

for a writ of certiorari in this case, if any. 

The Solicitor General is the official in the Department of

Justice who decides whether the government will file a petition for

a writ of certiorari in the Supreme Court.  28 C.F.R. § 0.20(b). 

A stay of the mandate is needed to allow the Solicitor General to

determine, in consultation with the Criminal Division of the

Department of Justice and the United States Attorney’s Office,

whether to file a petition in this case.  If the Solicitor General

decides not to file a petition, the government will immediately

advise the Court, and the mandate can then issue forthwith.

Furthermore, the Court’s decision in this case reversed the

convictions of appellant Antoine Jones, and he faces retrial in the

district court should the mandate issue.  With the prospect of a

possible government petition for a writ of certiorari, the
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interests of judicial economy favor delay of any proceedings in the

district court.  If further review occurs, and the government

eventually prevails, the result would obviate the necessity for any

further proceedings in the district court.  Similarly, appellant

Maynard’s conviction was affirmed, he is currently incarcerated,

and he will not be prejudiced by any delay in the issuance of the

mandate in this case.

Second, any certiorari petition filed in the Supreme Court

would present “a substantial question” of law.  The Supreme Court

has generally defined “a substantial question” justifying a stay of

the mandate as a question on which “there is a reasonable

probability that four Justices will vote to grant certiorari” and

“there is a fair prospect that a majority of the Justices will find

the decision below erroneous.”  Araneta v. United States, 478 U.S.

1301, 1303 (1986) (Burger, C.J., in chambers); accord National

Collegiate Athletic Association v. Board of Regents, 463 U.S. 1311,

1313-1314 (1983) (White, J., in chambers).  Both requirements are

satisfied here.

As we explained in our prior motions to stay the issuance of

the mandate in this case, four members of this Court dissented from

the denial of appellee’s petition for rehearing en banc.  Chief

Judge Sentelle’s dissent noted that this Court’s holding is

inconsistent with controlling Supreme Court precedent, see United
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States v. Knotts, 460 U.S. 276 (1983); United States v. Karo, 468

U.S. 705 (1984), and with the decision of every other federal

appellate court to have addressed this issue.  See United States v.

Marquez, 605 F.3d 604 (8th Cir. 2010); United States v.

Pineda-Moreno, 591 F.3d 1212 (9th Cir. 2010), reh'g denied, 617

F.3d 1120 (9th Cir. 2010); United States v. Garcia, 474 F.3d 994,

997 (7th Cir.), cert. denied, 128 S. Ct. 291 (2007); United States

v. McIver, 186 F.3d 1119, 1126-1127 (9th Cir. 1999), cert. denied,

528 U.S. 1177 (2000).

Under the Fourth Amendment, a “search” occurs only when

government action invades a “legitimate expectation of privacy.” 

Knotts, 460 U.S. at 280.  In Knotts, the Supreme Court held that a

person “traveling in an automobile on public thoroughfares has no

reasonable expectation of privacy in his movements from one place

to another.”  Id. at 281.  We respectfully submit that the Court

erred in concluding that Knotts is not relevant to the “prolonged”

tracking of a vehicle’s public movements.  Although Knotts reserved

the question of “whether different constitutional principles may be

applicable” to “dragnet type law enforcement practices,” id. at

284, that does not mean that its holding was limited only to

“movements during a discrete journey.”  Maynard, 615 F.3d at 557. 

On the contrary, the Supreme Court’s ruling was based on the fact

that the defendant’s movements were exposed to public view.  See
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Knotts, 460 U.S. at 284-285.  Accord Karo, 468 U.S. at 712, 715 (no

search under Fourth Amendment where police monitored beeper device

located in areas exposed to public view); Katz v. United States,

389 U.S. 347, 351 (1967) (“What a person knowingly exposes to the

public . . . is not a subject of Fourth Amendment protection.”).

In any event, we submit that this Court’s theory that

(otherwise permissible) incidents of GPS monitoring can violate the

Fourth Amendment when aggregated, conflicts with the Supreme

Court’s analysis in Karo, 468 U.S. at 719-721.  In Karo, the

warrantless monitoring of a tracking device in a can of ether

lasted for over four months.  Id. at 709-10.  The Supreme Court

found that certain individual monitoring events during that period,

i.e., those that revealed information about private spaces, were

impermissible, but the Court’s holding in no way depended upon the

duration of the monitoring.  Id. at 714-18.  Indeed, the Court

carved out the permissible portions of the monitoring (i.e, those

that did not invade private space), and found that those portions,

in combination with other evidence (e.g., visual surveillance),

established probable cause for a  warrant, and the Court expressed

no concern about the four-month duration of the monitoring.  Id. at

719-20.  Thus, instead of suppressing the totality of the

government’s months-long monitoring, the Supreme Court explicitly

rejected such an approach.
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Moreover, the results in Knotts and Karo did not turn on the

“likelihood” that anyone could have observed a vehicle’s movements

in public space.  Knotts considered whether, by using visual

surveillance, the police “could have” observed the public location

of the vehicle, even when they were unable to see the vehicle.  See

Knotts, 460 U.S. at 285 (“Admittedly, because of the failure of the

visual surveillance, the beeper enabled the law enforcement

officials in this case to ascertain the ultimate resting place of

the chloroform when they would not have been able to do so had they

relied solely on their naked eyes.  But scientific enhancement of

this sort raises no constitutional issues which visual surveillance

would not also raise.”).  See also Karo, 468 U.S. at 713-714

(describing Knotts as holding that “since the movements of the

automobile and the arrival of the can containing the beeper in the

area of the cabin could have been observed by the naked eye, no

Fourth Amendment violation was committed by monitoring the beeper

during the trip to the cabin.”).  Accordingly, the decision in this

case involves a substantial question on which there is a

“reasonable probability” that four Justices of the Supreme Court

will vote to grant certiorari.
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CONCLUSION

For these reasons, this Court should extend the stay of the

mandate in this case until the time for filing a petition for writ

of certiorari in this case expires and no petition is filed or, if

a petition is filed, until the Supreme Court’s final disposition of

this case.

RONALD C. MACHEN JR.,
United States Attorney

ROY W. McLEESE III,
JOHN P. MANNARINO,
Assistant United States Attorneys

             /s/                   
PETER S. SMITH, D.C. Bar #465131
Assistant United States Attorney

                             555 Fourth Street, N.W. - Room 8104
Washington, D.C. 20530
(202) 252-6829
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CERTIFICATE OF SERVICE

I hereby certify that on this 18  day of March, 2011, a copyth

of the foregoing Motion to Extend the Stay of the Mandate in this

Case was served upon counsel for appellants through the Court’s

Electronic Case Filing system, and upon pro se appellant Jones by

first-class mail, postage-prepaid, as follows:

Stephen C. Leckar Michael Lawlor
Shainis & Peltzman Sicilia Englert
1850 M St., N.W. Lawlor & Englert, LLC
Suite 240 6305 Ivy Lane, Suite 704
Washington, D.C. 20036 Greenbelt, MD 20770

(Counsel for Jones) (Counsel for Maynard)

Antoine Jones
Reg. 18600-016
USP Florence
P.O. Box 7000
Florence, CO 81226

(Appellant pro se)

             /s/                   
PETER S. SMITH
Assistant United States Attorney
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