
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA : CRIMINAL NO. 10-223 (RBW)
:

v. :
:

WILLIAM R. CLEMENS, :
:

Defendant. :

GOVERNMENT’S MOTION TO PRECLUDE ADMISSION OF
OUT-OF-COURT STATEMENTS OF REPRESENTATIVE ISSA AS HEARSAY

The United States of America, by and through its attorney, the United States Attorney for

the District of Columbia, asks this Court to preclude the admission of certain 2008 out-of-court

media statements of Representative Darrell Issa.  These statements constitute inadmissible hearsay. 

Even if they did not, they should be deemed inadmissible pursuant to Fed. R. Evid. 403.  

PROCEDURAL BACKGROUND

On May 2, 2012, defendant issued a subpoena ad testificandum to the Honorable Darrell Issa,

United States representative for the 49th congressional district of California and Chairman of the

Committee on Oversight and Government Reform of the United States House of Representatives. 

When House counsel asked defendant to identify what testimony he was demanding of Chairman

Issa, defendant’s counsel stated only the following: “(1) the areas covered by a staffer in the

government’s case;[1] and (2) public comments made by Chairman Issa concerning the relevant

hearings in 2008.”  On May 10, 2012, defendant then issued a subpoena duces tecum to the

Oversight Committee.

     1 This was an apparent reference to Mr. Phil Barnett’s testimony during the government’s
case-in-chief.  In 2007-2008, Mr. Barnett was the Staff Director for the entire Oversight
Committee (4/24/12 AM Tr. 83). 
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On May 18, 2012, Chairman Issa and the Committee, through counsel, moved this Court to

quash these subpoenas.  Chairman Issa and the Committee invoked, inter alia, the Speech or Debate

Clause of the United States Constitution, asserting that defendant’s subpoenas are barred by that

absolute privilege.  In particular, as to the subpoena ad testificandum directed to Chairman Issa,

House counsel noted (at 25) that all of Mr. Barnett’s testimony “related exclusively to the

investigation” and “is absolutely privileged” pursuant to the Speech or Debate Clause.  “As such,

Chairman Issa’s testimony on the same subject matters would be equally Speech or Debate

protected.”  Further, House counsel additionally noted (at 25) that, to the extent defendant was

seeking Chairman Issa’s “public comments” during the Committee’s proceedings, “those comments

are ‘absolute[ly]’ Speech or Debate protected because the proceedings constituted ‘legitimate

legislative activity.’”  However,  House counsel also noted (at 25-26) that Chairman Issa’s media

statements “might” not be protected by the Speech or Debate privilege: 

[t]o the extent [defendant] means to reference any statements made to the media [by
Chairman Issa], those statements – but only those statements – might be outside the
Speech or Debate protection. [Defendant] therefore would have no ability to probe
behind the alleged media statements because any such probe would relate to
privileged activity “within the sphere of legitimate legislative activity” (presuming
that the alleged statements at least related to the investigation for which [defendant]
testified).  This would limit Chairman Issa’s testimony to, at most, confirming or
denying that he made certain alleged public statements, to the extent he has any
recollection at all in that regard.  Such testimony – to any extent otherwise
admissible – would be entirely without relevance.  In these circumstances, the
potential danger to the Speech or Debate privilege from compelling Chairman Issa’s
testimony would far outweigh any value, particularly where presumably the same
testimony could be obtained from the journalist or media outlet reporting the
statement(s).  (House’s 5/18/12 Motion to Quash at 25-27 (citations omitted).)

Thereafter, defendant filed his Opposition to the House’s Motion to Quash.  In it, he outlined

seven statements then-Representative Issa made to the media:

! February 10, 2008 N.Y. Daily News article (quoting then-Representative Issa); 

2

Case 1:10-cr-00223-RBW   Document 178    Filed 05/30/12   Page 2 of 11



! February 11, 2008 N.Y. Daily News article (quoting then-Representative Issa); 

! February 12, 2008 L.A. Times article (quoting then-Representative Issa);

! February 13, 2008 interview of then-Representative Issa on the television program
Fox & Friends; 

! February 13, 2008 Albany Times Union article (quoting then-Representative Issa);

! February 28, 2008 N.Y. Times article (quoting then-Representative Issa); and

! February 28, 2008 N.Y. Daily News article (quoting then-Representative Issa). 
(Defendant’s 5/23/12 Opp. at 3-6.) 

Defendant additionally asserted that House counsel had “concede[d]” that then-Representative Issa’s

“statements to the media are not protected by the Speech or Debate privilege” (id. 6 n.1).2 

This Court then asked the United States to address the “admissibility” of these statements

(5/25/12 AM Tr. 49).  Specifically, this Court asked the United States to brief  “[o]ne, whether

they’re admissible, and two, if they are admissible, to what extent they negate one of the elements

that the government has to prove in reference to several of the offenses charged in this case” (id.).3 

     2 This is not an entirely accurate summary of House counsel’s position.  In its Motion,
House counsel noted (at 25-26) that Chairman Issa’s “statements made to the media . . . might be
outside the Speech or Debate protection” (emphasis added).  Of course, at the time House
counsel authored its Motion, defendant had not identified with any specificity the Chairman’s
media statements.  At any rate, this Court has permitted House counsel to file a reply to
defendant’s opposition.  At that juncture, this Court can assess the scope of any purported
concession.  Nonetheless, for purposes of the present pleading, the government assumes that
these media statements are not protected by the Speech or Debate privilege.

     3 This Court made reference to “two statements” of Chairman Issa’s in particular (5/25/12
AM Tr. 52).  However, as we have described, defendant has outlined seven out-of-court media
statements in his Opposition.  As we explain, all of these out-of-court statements are
inadmissible hearsay.
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ANALYSIS

A. Chairman Issa’s out-of-court media statements are inadmissible hearsay

Chairman Issa’s out-of-court media statements are classic hearsay and thus inadmissible. 

See Rassoulpour v. WMATA, 826 F.2d 98, 100 (D.C. Cir. 1987) (“Hearsay is inadmissible unless

it falls within one of the exceptions to the hearsay rule.”).

Should defendant seek admission of Chairman Issa’s out-of-court media statements,

defendant obviously will be seeking the admission of those statements as substantive evidence.  That

is, there is no doubt that defendant would offer these out-of-court statements “to prove the truth of

the matter asserted.”  Fed. R. Evid. 801(c) (defining hearsay).  Defendant admits as much in his

Opposition to House counsel’s Motion to Quash.  In his Opposition, defendant explains (at 9) that,

whereas the government “chose Mr. Barnett” to address certain elements of the perjury, obstruction,

and false-statements charges by having Mr. Barnett testify about the Oversight “Committee’s

purpose in conducting the investigation,” defendant “has chosen Chairman Issa to rebut Mr.

Barnett’s testimony.”   Thus, should defendant seek admission of Chairman Issa’s out-of-court

media statements, defendant has already conceded that such statements would only have relevance

if offered to prove the truth of the matter asserted, viz., that Chairman Issa’s media remarks reflected

his belief that the Committee was not acting as, for example, a competent tribunal.  However, as out-

of-court statements offered for their truth, Chairman Issa’s media statements constitute inadmissible

hearsay. 

  First, defendant should not be permitted to introduce the actual newspaper articles and/or

video recording containing Chairman Issa’s comments.  These articles and/or recording obviously

constitute hearsay, because they reflect the out-of-court statements of Chairman Issa. 
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See Metropolitan Council of NAACP v. FCC, 46 F.3d 1154, 1165 (D.C. Cir. 1995); United States

v. Bussey, 432 F.2d 1330, 1335-36 (D.C. Cir. 1970) (“if taken as proof of what it described, the

[newspaper] article would clearly have been inadmissible as hearsay”).  Indeed, the newspaper

articles constitute double hearsay, because any article would be “an assertion made by an out-of-

court declarant – a reporter – that [defendant] intends to offer to prove the truth of a purported out-

of-court statement by a third party” – Chairman Issa.  Mi-Jack Prods v. International Union of

Operating Engineers, Local 150, 1995 WL 680214, *5 (N.D. Ill.).

Second, defendant should not be permitted to negotiate an end run around the above-

described hearsay prohibition by calling Chairman Issa to testify and simply asking Chairman Issa

if he made the comments reflected in the articles and/or recording.  “‘If the testimony of the witness

purports to repeat an out-of-court statement, hearsay is the proper objection.’”  United States v.

Davis, 596 F.3d 852, 856 (D.C. Cir. 2010) (citation omitted); see also United States v. Gatling, 96

F.3d 1511, 1524 (D.C. Cir. 1996) (“testimony regarding out-of-court statements offered for their

truth can still constitute inadmissible hearsay even if the declarant is also a witness at trial”); Fed.

R. Evid. 801(c) (hearsay is a “statement, other than one made by the declarant while testifying at

trial or hearing, offered in evidence to prove the truth of the matter asserted”).4

Third, Chairman Issa’s out-of-court statements are not admissible for a non-hearsay purpose,

such as to “elucidat[e] a speaker’s or listener’s state of mind.”  United States v. Williams, 358 F.3d

956, 963 (D.C. Cir. 2004).  “As with all evidence, such a statement, when offered for a permissible

     4 Thus, we disagree with any suggestion that it might be permissible for Chairman Issa to
“confirm[] or deny[] that he made certain statements” (Motion to Quash at 26).  It would not be
permissible for Chairman Issa to confirm such statements, because such a confirmation would
constitute testimony about the otherwise-inadmissible hearsay statement. 
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non-hearsay purpose, must be relevant to a ‘fact . . . of consequence.’”  Id. (quoting Fed. R. Evid.

401)).  As described supra, defendant has already conceded that Chairman Issa’s out-of-court media

statements would be offered as “exculpatory” evidence relating to, for example, the materiality and

competency-of-the-tribunal elements of the pending charges.   See Defendant’s Opposition at 9-10. 

And, Chairman Issa’s out-of-court media statements would have relevance to those facts of

consequence only if the statements were offered to prove the truth of the matter asserted, viz., that

a Member of Congress (Issa) contemporaneously declared that the Oversight Committee was, for

example, acting as a “‘“criminal investigation entity.”’”  Id. at 3 (quoting 2/10/08 N.Y. Daily

News article quoting, in turn, then-Representative Issa).  Thus, defendant may not try and take

advantage of any state-of-mind, non-hearsay ground for admission.    

Finally, defendant should not be permitted to seek admission of  Chairman Issa’s out-of-

court media statements as, for example, prior inconsistent statements to impeach Chairman Issa’s

in-court testimony.  See generally United States v. Stock, 948 F.2d 1299, 1301 (D.C. Cir. 1991). 

As House counsel has persuasively explained (at 23-25), any in-court testimony from Chairman Issa

about the investigation is “absolutely privileged” pursuant to the Speech or Debate Clause.  And,

of course, defendant could only offer Chairman Issa’s out-of-court media statements as impeaching

prior inconsistent statements if Chairman Issa was first asked – in court – about his understanding

of the legitimacy of the Oversight Committee’s investigative work.  But, that questioning is

absolutely forbidden by the Speech or Debate Clause.  Thus, defendant could not seek the admission

of the out-of-court media statements as prior inconsistent statements in an effort to negotiate an end

run around the above-described hearsay prohibition, because defendant would be forbidden from
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establishing the requisite foundation for any such effort.5 

In sum, although House counsel has suggested that Chairman Issa’s out-of-court media

statements may not necessarily be protected by the Speech or Debate Clause privilege, but see n.2

supra, these statements are still inadmissible.  As defendant has essentially already conceded, those

statements would only have relevance if offered for their truth.  But, if offered for their truth, the

statements would be barred by the rules of evidence as hearsay statements.  And, “[t]he accused does

not have an unfettered right to offer testimony that is incompetent, privileged, or otherwise

inadmissible under standard rules of evidence.”   Taylor v. Illinois, 484 U.S. 400, 410 (1988);

see also United States v. Scheffer, 523 U.S. 303, 308 (1998) (“A defendant’s right to present

relevant evidence is not unlimited, but rather is subject to reasonable limitations. . . .  [S]tate and

federal rulemakers have broad latitude under the Constitution to establish rules excluding evidence

from criminal trials.  Such rules do not abridge an accused’s right to present a defense so long as

they are not ‘arbitrary’ or ‘disproportionate to the purposes they are designed to serve.’  Moreover,

we have found the exclusion of evidence to be unconstitutionally arbitrary or disproportionate only

where it has infringed upon a weighty interest of the accused.” (quoting Rock v. Arkansas, 483 U.S.

44, 56 (1987)).

B. Even if admissible, the out-of-court statements would be barred by FRE 403

   At any rate, even if Chairman Issa’s out-of-court media statements did not constitute

inadmissible hearsay, this Court would still have to exclude them pursuant to Fed. R. Evid. 403,

which states that, although relevant, “evidence may be excluded if the probative value is

     5 Naturally, the same reasoning applies to the possibility of admitting the statements as
prior consistent statements pursuant to Fed. R. Evid. 801(d)(1)(B).   
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substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading

of the jury or by considerations of undue delay, waste of time, or needless presentation of

cumulative evidence.”

Even assuming their relevance (which we do not concede), the probative value of Chairman

Issa’s out-of-court media statements would be minimal.  At the time of the 2008 congressional

hearings, Chairman Issa was just one of 41 Members on the Committee (4/24/12 AM Tr. 81).  Of

those 41 Members, 23 were Democrats and 18 were Republicans (id.).  Further, at the time of the

2008 hearings, Representative Issa was not Chairman of the Oversight Committee; Representative

Henry Waxman was (4/30/12 PM Tr. 11).  Indeed, at the time of the 2008 hearings, Representative

Issa was not even the ranking minority member on the Committee; Representative Tom Davis was

(id. 10-11).  Thus, Chairman Waxman and Representative Davis made the decision, for example,

to hold the 2008 congressional hearing where defendant testified (id. 23).  They made this decision

in consultation with the Oversight Committee’s staff, including Mr. Barnett.6  Similarly,

Representatives Waxman and Davis were the two Oversight Committee Members who met with the

MLB Commissioner in April of 2005 to tell the Commissioner “there needs to be a thorough

investigation of the extent of the problem in Major League Baseball” and to recommend that the

Commissioner initially conduct an “independent investigation” (id. 58).  This decision making

process was consistent with the delegation of duties amongst the Chairman, Members, and staff of

     6 Mr. Barnett explained that, as he recalled, both the Republican and Democratic staffs
thought it would be “appropriate” to have defendant testify and those staffs, in turn, would have
then “communicated with [their] respective principals, Chairman Waxman and Congressman
Davis” (4/30/12 PM Tr. 25-26).
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the Oversight Committee (see id. 18).7

Moreover, since he made his 2008 out-of-court media statements, now-Chairman Issa has

blessed Mr. Barnett to speak at this trial on behalf of the Oversight Committee.  As Mr. Barnett

explained, when – in 2010 and 2011 – House counsel “was attempting to assess who was the

appropriate representative of the Committee” at defendant’s trial, House counsel consulted with

Chairman Issa (the current Chairman of the Committee) and Representative Waxman (the former

Chairman of the Committee) (5/1/12 AM Tr. 8-10).  Based on these consultations, “it was

determined that [Mr. Barnett] would be an appropriate representative for [the] Committee in this

proceeding” (id. 8).  Thus, in effect, Chairman Issa has already agreed that Mr. Barnett is an

appropriate surrogate for the Oversight Committee and that Mr. Barnett is the person best suited to

“testify about . . . what the Committee was doing and why it was doing it” (id. 11).

As this Court has already suggested, the out-of-court media statements of a single Member

necessarily would have minimal probative value, because “in today’s political world, there are

objections regarding probably every hearing” (4/30/12 PM Tr. 14).8  The probative value of then-

     7 Mr. Barnett described how the Chairman “had the authority under the rules to schedule
hearings and determine the subject matter of the hearings” (4/30/12 PM Tr. 18).  In addition, 
although “the Committee’s rules gave the Chairman the authority to issue a subpoena
unilaterally,” Chairman Waxman always first consulted with the Ranking Member and, if the
Ranking Member disagreed with the issuance of the subpoena, “it would go to a committee for a
vote” (id. 71).  Mr. Barnett further explained that Committee “staff had the delegation from the
Chairman to negotiate with witnesses about . . . various matters . . . in the proceedings” (id. 19). 
Finally, Mr. Barnett explained that “some matters,” such as the “reporting on a bill,” required the
vote of the Committee “as a whole” (id.).   

     8 See also 4/21/11 Motions Tr. (House Counsel William Pittard:   “[T]here were members
of the Committee who were not happy about holding the hearing or the conduct.  There were
three members of a 40-member [sic] Committee, and that should not be the least bit surprising to
anyone who has observed the way Congress operates or any committee operates.”).
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Representative Issa’s out-of-court statements is further diminished by the fact that he did not serve

as Chairman or Ranking Member during the critical 2005-2008 time period of this congressional

investigation and now-Chairman Issa has, more recently, agreed that Mr. Barnett should speak for

the Committee at this trial.

Balanced against the minimal probative value of Chairman Issa’s out-of-court media

statements are a number of Fed. R. Evid. 403 concerns.  First and foremost, there is a significant

danger of unfair prejudice to the government should this Court admit Chairman Issa’s out-of-court

statements.  As House counsel explains in its Motion to Quash (at 26), because of the Speech or

Debate privilege, no party could “probe behind the alleged media statements because any such probe

would relate to privileged activity ‘within the sphere of legitimate legislative activity’” (quoting

Eastland v. U.S. Servicemen’s Fund, 421 U.S. 491, 503 (1975)).  This means the government would

not be able to cross-examine Chairman Issa about, for example, the motivations behind his out-of-

court statements.  The government thus would not be able to test the credibility of Chairman Issa’s

out-of-court statements nor place the out-of-court statements in their proper context.  This Speech-

or-Debate-Clause restriction would cause the government unfair prejudice and, concomitantly, risk

misleading the jury.

Second, as this Court has already recognized, admission of Chairman Issa’s out-of-court

media statements would inevitably lead to delay.  “[I]f your position is correct, I assume you would

be able to call some Congress people who would say, [‘]we didn’t think this hearing should have

be[en] conducted.[’]  The government would then be able to call Congress people who would say,

[‘]we believe this hearing was appropriately conducted.[’]” (4/30/12 PM Tr. 15).  As mentioned, at

the time of the 2008 congressional hearings, there were 41 Members of the Oversight Committee. 
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Such a parade of witnesses obviously would cause “undue delay” and constitute a “waste of time.” 

Fed. R. Evid. 403.

In sum, even if defendant could surmount the obvious hearsay hurdles (which he cannot),

this Court should still exclude Chairman Issa’s out-of-court media statements pursuant to Fed. R.

Evid. 403.  Then-Representative Issa’s 2008 out-of-court statements would have little – if any –

probative value.  And, whatever minimal probative value the statements might have is substantially

outweighed by the dangers of unfair prejudice, misleading the jury, and undue delay.

CONCLUSION

This Court should forbid the admission of Chairman Issa’s out-of-court media statements. 

Those statements are inadmissible hearsay.  Even if they were not hearsay, they should be deemed

inadmissible pursuant to Fed. R. Evid. 403. 
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RONALD C. MACHEN JR.
UNITED STATES ATTORNEY
D.C. Bar # 447889
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DANIEL P. BUTLER
D.C. Bar # 417718
DAVID B. GOODHAND
D.C. Bar # 438844
GILBERTO GUERRERO, JR.
KS Bar # 19271
COURTNEY G. SALESKI
DC Bar # 496744
Assistant United States Attorneys
555 Fourth Street, N.W.
Washington, D.C. 20530
(202) 252-7862/(202) 252-7881
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