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UNITED STATES DISTRICT COURT  
     FOR THE DISTRICT OF COLUMBIA  

 
 
JUDY I. CARTER,  
                             ) 
          MOVANT,            ) 
                             )    Misc. No. 1:13-mc-00066 
                             )    Judge LEON 
v.                           ) 
                             )      
DEPARTMENT OF JUSTICE,       )      
                             )     
          Respondent.        ) 
_____________________________) 

 
MEMORANDUM OF POINTS AND AUTHORITIES OF UNITED STATES  

DEPARTMENT OF JUSTICE IN OPPOSITION TO MOTION TO QUASH SUBPOENA  

 Respondent the Department of Justice files this Memorandum 

Of Points And Authorities In Opposition to the Motion of Judy I. 

Carter to quash a subpoena duces tecum served upon the Bank of 

America by the Inspector General of the Department of Justice. 

As discussed blow, Carter’s Motion lacks merit because the 

subpoena is lawful in all respects.    

     The Department of Justice Office of the Inspector General 

(OIG) is an independent component of the Department of Justice 

with authority to investigate allegations of criminal wrongdoing 

and administrative misconduct by Department employees, including  

United States Parole Commission employees. See Inspector General 

Act of 1978, as amended, 5 U.S.C. App.(IGA), and Attorney 

General Order No. 2492-2001. 
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The OIG issued the subpoena Carter challenges in connection 

with an investigation into credible allegations of misconduct in 

hiring practices. Carter serves as an Executive Officer whose 

responsibilities include authorizing certain personnel actions 

involving Human Resources personnel at the Parole Commission. 

The investigation at issue concerns whether Carter hired a 

family member or friend as employee or contractor. The 

allegations also include a charge that she awarded a contract to 

a company owned by a personal friend.   

The allegations under investigation include a charge that 

Carter hired Thaddeus Hicks, her current son-in-law, to work at 

the Parole Commission and later promoted him. When interviewed, 

Carter said that Hicks’s interest in employment came to her 

attention because he belonged to a church youth group that also 

included Carter’s daughters. Carter also told investigators that 

she forwarded Hicks’s resume to the personnel component of Human 

Resources, and that he was ultimately hired by a direct 

subordinate of Carter. According to Carter, all this happened 

before Hicks married her daughter.   

During its investigation, OIG received credible information 

that Hicks was living in a house that Carter owned even before 

the Parole Commission hired him. The investigation has confirmed 

that Carter owns the residence at the address Hicks has listed 
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with the Parole Commission as his address and that he lived 

there before his current employment began. 

The subpoena seeks records that are highly relevant to this 

OIG investigation. On or about January 11, 2013, the OIG issued 

an administrative subpoena to the Bank of America for documents 

relating to Carter’s bank accounts there. The documents that the 

subpoena seeks bear upon the investigation because they may show 

whether there was a pre-existing financial relationship between 

Carter and Hicks before Carter hired Hicks. And these banking 

records may show whether Hicks rented a house from Carter and 

whether his Parole Commission employment enabled him to pay the 

rent. The records may also show whether Carter is currently 

receiving any financial benefits from Hicks by reason of his 

employment.   

Because the records sought from Bank of America are subject 

to the Right To Financial Privacy Act, 12 U.S.C. §§ 3401-3422 

(RFPA), the OIG notified Carter as the bank customer of the 

subpoena and of her right to challenge it. Carter filed this 

challenge to the subpoena on or about January 29, 2013, and the 

OIG, in turn, has notified Bank of America of this challenge.  

Although Bank of America has produced some records in response 

to the subpoena, the IG has deferred any review of those records 

pending the outcome of this proceeding. 
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THE SUBPOENA FALLS WITHIN THE IG’S AUTHORITY.  

Congress gave agency Inspector Generals broad subpoena 

power under the Inspector General Act (“IGA”): 

          In addition to the authority otherwise 
provided by this Act, each Inspector 
General, in carrying out the provisions of 
this Act, is authorized--* * * to require by 
subpena [sic] the production of all 
information, documents, reports, answers, 
records, accounts, papers, and other data 
and documentary evidence necessary in the 
performance of the functions assigned by 
this Act, which subpena, in the case of 
contumacy or refusal to obey, shall be 
enforceable by order of any appropriate 
United States district court. 

IGA § 6(a)(4). 

     Such subpoenas may be issued to third parties with no close 

connection to the agency that issues it. Thus, they may be 

issued to parties that lack any direct relationship with the 

agency. See United States v. Art Metal-U.S.A., 484 F. Supp. 884, 

886-87 (D.N.J. 1980). 

     In order to avoid unnecessary interference in the conduct 

of investigations by agency Inspector Generals, Congress gave 

district courts only a limited role in evaluating subpoena 

enforcement requests they bring. See RNR Enterprises, Inc. v. 

SEC, 122 F.3d 93, 96 (2d Cir.) cert. denied, 522 U.S. 958 

(1997); FTC v. Texaco, 555 F.2d 862, 871-72 (D.C. Cir. 1977) (en 

banc), cert. denied, 431 U.S. 974 (1977). The sole issue in an 

enforcement proceeding is whether "the court's process would or 
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would not be abused by enforcement." SEC v. Wheeling-Pittsburgh 

Steel Corp., 648 F.2d 118, 125 (3d Cir. 1981).   

     There is no such abuse where the enforcing court determines 

that "the inquiry is within the authority of the agency, the 

demand is not too indefinite and the information sought is 

reasonably relevant" to the agency's inquiry. United States v. 

Morton Salt Co., 338 U.S. 632, 652 (1950); Oklahoma Press 

Publishing Co. v. Walling, 327 U.S. 186, 209, 216 (1946); United 

States v. Aero Mayflower Transit Co., 831 F.2d 1142, 1145-46 

(D.C. Cir. 1987); RNR Enterprises v. SEC, 122 F.3d at 96. This 

subpoena meets those requirements as we now show. 

A. The Inspector General Has Authority  
     To Conduct The Carter Investigation. 
 

     The IGA charges each agency Inspector General with  

responsibility “to investigate complaints concerning the 

possible existence of an activity constituting a violation of 

law, rules, or regulations[.]” IGA § 7(a).  This investigation 

seeks to determine whether Carter, a Parole Commission employee, 

has committed criminal acts or administrative misconduct by 

hiring and promoting a relative and whether she is benefiting 

financially from the employment of any person she hired. Such 

conduct could violate federal conflict of interest laws, federal 

anti-nepotism laws, government ethics standards, and civil 

service merit system principles laws, rules, and regulations.   
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B. The Requested Records are Relevant to the 
Investigation. 

 
     A court should order production of material sought by an 

Inspector General subpoena unless it is "plainly incompetent or 

irrelevant to any lawful purpose of the [agency] in the 

discharge of its duties." United States v. Construction Products 

Research, Inc., 73 F.3d 464, 472 (2d Cir. 1996), cert. denied, 

519 U.S. 927 (1996). An agency need only show only that the 

investigation is within the scope of its authority and that the 

requested documents are minimally relevant to that inquiry 

United States v. Aero Mayflower Transit Co., 646 F. Supp. 1467, 

1472 (D.D.C. 1986), aff’d, 831 F.2d 1142 (D.C. Cir. 1987).  

Courts will enforce an administrative subpoena if there is a 

reasonable relationship between a statutorily authorized audit 

or investigation and the information sought. See United States 

v. Morton Salt, 338 U.S. 632, 652 (1950). In making that 

determination, a court generally defers to an Inspector 

General's view concerning what information he needs to carry out 

his assigned functions. See SEC v. Brigadoon Scotch Distributing 

Co., 480 F.2d 1047, 1053 (2d Cir. 1973), cert. denied, 415 U.S. 

915 (1974); United States v. Westinghouse Co., 788 F.2d 164, 171 

(3d Cir. 1986). 

    This subpoena seeks documents that bear on this 

investigation because they may help the Justice Department to 
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determine whether Carter and Hicks had a pre-existing financial 

relationship when she hired him. The banking records will aid in 

determining whether Hicks rented a house from Carter and whether 

his job with the Parole Commission enhanced his ability to pay 

rent to her. The records will also help to determine whether 

Carter is currently benefiting financially from Hicks’s Parole 

Commission employment.  

C. The Subpoenas Are Neither Indefinite  
     Nor Unduly Burdensome. 
 

    Compliance will cause no undue burden upon the custodian of 

the records. The Bank of America has notified the OIG that it is 

prepared to provide all the documents identified and sought by 

the subpoena and has produced some of those records already. 

D. The OIG Has Complied With the Right To Financial 
Privacy Act.                                       

 
     Under Section 3405 of the Right To Financial Privacy Act, an 

administrative subpoena for personal financial records is lawful 

if there is reason to believe that the records are relevant to a 

legitimate law enforcement inquiry and if a copy of the subpoena 

has been served upon the customer together with notice specifying 

the nature of the inquiry, the customer's right to object to the 

subpoena, and the procedure for doing so. See Boter-Zea v. United 

States, 915 F. Supp. 614, 617 (S.D.N.Y. 1996); Collins v. 

Commodity Futures Trading Commission, 737 F. Supp. 1467, 1474 

(N.D. Ill. 1990).  
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 The subpoenaed records are relevant to a legitimate law 

enforcement inquiry, i.e., the OIG’s investigation of allegations 

that Carter violated federal law by hiring a person to whom she 

was related and benefited financially from doing so. The OIG has 

complied with the RFPA’s requirements by giving Carter written 

notice that the records it sought contained information 

concerning her accounts with Bank of America. The notice 

informed Carter of the allegations being investigated and of her 

right to object to the production of the documents. The notice 

also informed her about how and where to file objections and the 

required forms to use. 

    The OIG gave Bank of America written notice of its subpoena 

authority, which covered the subpoenaed materials, and notified 

the bank that notice that the subpoena had been issued had been 

provided to the affected customer. The OIG also instructed the 

bank not to produce the requested documents until the OIG 

provided it with a Certificate of Compliance to the effect 

either that the customer had not objected to the subpoena or 

that the customer’s objection was resolved by a Court to allow 

disclosure. In order to remain in conformity with the intent of 

this directive, the OIG has not reviewed any records produced to 

it by Bank of America notwithstanding its instructions.   
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D. Carter’s Objections To Subpoena Enforcement Lack Merit. 

 Although Carter challenges the OIG’s subpoena on four 

grounds, none warrant quashing the subpoena. She seeks to 

prevent the disclosure of her financial records (1) because she 

has not been permitted to confront her accusers; (2)because the 

OIG violated her Fifth Amendment rights when the it questioned 

her about whether she had hired family and friends at the parole 

commission; (3)because the OIG did not identify the law 

prohibiting her from hiring family and friends at the Parole 

Commission; and (4) because she has not, in fact, hired family 

and friends at there.  

 To begin with, because the subpoenaed records are relevant 

to a lawful IG investigation, the subpoena is enforceable based 

on those facts alone. Moreover, a subpoena may not be quashed 

because the subject of the underlying investigation “has had no 

opportunity to confront his accusers.” Although the 

investigation may not ever result in a formal accusation, that 

possibility does not preclude issuance of a subpoena to 

determine whether there are grounds to proceed against a 

subject. Furthermore, the Fifth Amendment does not bar issuance 

of a subpoena duces tecum for documents. Contrary to Movant’s 

belief, an IG issuing a subpoena need not “identify” the 

underlying federal law that forms the predicate of an 

investigation.  And, in any event, federal statutes, rules, and 
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regulations that forbid prohibited hiring practices (including 

nepotism) are well established. Finally, although the Movant’s 

assertion that she has not committed any prohibited hiring 

practice may, if true, present a defense to any liability, that 

potential defense hardly bars an investigation into such 

practices or bars enforcement of a subpoena in furtherance of 

such an investigation.       

     CONCLUSION 

 For these reasons, this Court should deny the Motion To 

Quash the Subpoena. 

 
                            Respectfully submitted, 
 

RONALD C. MACHEN JR.,  
D.C. Bar No. 447889 
 
DANIEL F. VAN HORN 
Chief, Civil Division 
D.C. Bar No. 924092 
 

         /s/_____________________      
                             Peter R. Maier  
                             Special Assistant  
         United States Attorney 
         D.C. Bar No. 966242     
             555 Fourth Street N.W. 
         Washington, D.C. 20530 
         (202) 514-7185 
         Peter.maier2@usdoj.gov 
                                    
OF COUNSEL: 
                        
William M. Blier 
General Counsel 
U.S. Department of Justice 
Office of the Inspector General 
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    CERTIFICATE OF SERVICE 
                         
 I hereby certify that this Memorandum Of Points And 

Authorities was served by first class mail this 15th day 

February, 2013 upon the following: 

  Wendell C. Robinson, Esq. 
  4308 Georgia Avenue, N.W. 
  Washington, D.C. 20011 
 
  Bank of America 
  Custodian of Records 
  1700 N. Moore Street 
  Arlington, VA 22209 
 
 
         /s/      ______________________ 
         Peter R. Maier 
         Special Assistant U.S. Attorney 
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