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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 

CIVIL DIVISION 

 

 

ORDER 

 This matter comes before the Court on four motions for full or partial summary judgment 

filed by various parties.  Plaintiff filed a Motion for Partial Summary Judgment as to Liability on 

May 7, 2012.  Defendants filed an Opposition to that motion on June 6, 2012, and Plaintiff filed 

a Reply on June 21, 2012.         

Defendants filed two Motions for Summary Judgment on May 7, 2012, designated as 

Defendants‟ Motions Numbers One and Two for Summary Judgment.  Plaintiff filed separate 

Oppositions to Defendants‟ Motion Numbers One and Two for Summary Judgment on June 6, 

2012.  Defendants filed an Omnibus Reply in Support of Their Motions for Summary Judgment 

on June 21, 2012.  Defendants filed a Supplemental Praecipe on June 28, 2012.  Plaintiff filed a 

Supplemental Praecipe on July 3, 2012.   

In addition to joining the Defendants‟ two Motions for Summary Judgment, on May 7, 

2012, Defendants Orbitz Worldwide, Inc. and Expedia, Inc. (Delaware) filed a Non-Online 

Travel Companies (“Non-OTC”) Motion for Summary Judgment. Plaintiff filed an Opposition to 

the Motion for Summary Judgment by Non-OTC Defendants on May 5, 2012.  The Non-OTC 

Defendants‟ Reply in Support of Their Motion for Summary Judgment was filed on June 21, 

2012.  The Defendants filed a Praecipe on September 14, 2012. 

DISTRICT OF COLUMBIA,  
 Plaintiff, 

 

v. 

 

EXPEDIA, INC., et al.,     
    Defendants. 
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* Case No. 2011 CA 002117 B 
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Upon careful consideration of all submissions by the parties and a detailed review of the 

entire record, the Court makes the following determinations:  Plaintiff‟s Motion for Partial 

Summary Judgment is GRANTED for Count I as to all Defendants except Orbitz Worldwide, 

Inc. and Expedia, Inc. (Delaware).  Plaintiff‟s Motion for Partial Summary Judgment for Count 

II is DENIED.  Plaintiff‟s Motion for Partial Summary Judgment for Counts III and IV is 

GRANTED IN PART as to all Defendants except Orbitz Worldwide, Inc. and Expedia, Inc. 

(Delaware), and DENIED IN PART.  Plaintiff‟s Motion for Partial Summary Judgment for 

Count V is GRANTED as to all Defendants except Orbitz Worldwide, Inc. and Expedia, Inc. 

(Delaware).  Defendants‟ Motion for Summary Judgment Number One is DENIED.  

Defendants‟ Motion for Summary Judgment Number Two is DENIED.  The Non-Online Travel 

Companies‟ Motion for Summary Judgment is DENIED.   

Background 

Plaintiff, the District of Columbia (“the District”), brought this action to collect sales 

taxes associated with what the District contends are Defendants‟ sales of hotel rooms online.   

Defendants, Expedia, Inc. (WA),  Expedia, Inc. (Delaware), Hotels.com, L.P., Hotwire, Inc., 

Orbitz, LLC, Orbitz Worldwide, Inc., Priceline.com, Inc., Travelocity.com LP, and Travelscape, 

LLC, (collectively, “Defendants”) are online travel companies (“OTCs”)
1
 who sell travel 

services, including the booking and charging of hotel rooms in the District of Columbia and 

throughout the world.  Plaintiff‟s complaint includes actions for failure to pay taxes due, failure 

to file monthly and annual returns, failure to state taxes separately from the sale, and penalties 

for negligence and fraud.    

                                                 
1
 The Court understands that two of the Defendants, Expedia, Inc. (Delaware) and Orbitz Worldwide, Inc. identify 

themselves as “Non-OTCs,” and their separate motion for summary judgment is addressed later in this Order. 



3 

The OTCs maintain contracts with many of the individual hotels and hotel chains that do 

business in the District of Columbia.  These contracts provide that the hotels will offer hotel 

rooms to the OTCs at rates that are significantly less than an individual would pay directly to the 

hotel for the same room.  The OTCs provide websites that enable potential transients
2
  to 

compare the prices and amenities of various hotels in the District of Columbia.  The OTCs then 

offer these hotel rooms to potential transients at higher rates than the OTCs pay for the rooms.
3
  

At the time of booking a hotel room with an OTC, transients make payment to the OTC, rather 

than directly to the hotel.  However, the OTCs do not typically pay the hotel for a room until 

after the transient‟s hotel stay.
4
  The OTC‟s payment to the hotel is based on the rate the OTC 

previously negotiated with the hotel, plus gross sales taxes based on that lower rate, rather than 

on the rate that the transient paid the OTC.   

On March 22, 2011, the District of Columbia filed the instant action against Defendants.  

On May 5, 2011 Defendants filed a Motion to Dismiss, which was denied by the Court on 

October 12, 2011 (“October 12 Order”).  In ruling on Defendants‟ Motion to Dismiss, the Court 

was required to accept as true Plaintiff‟s allegations in its Complaint for the purposes of that 

Motion and construe all facts and inferences in favor of the non-moving party.  See Murray v. 

Wells Fargo Home Mort., 953 A.2d 308, 316 (D.C. 2008).  For the motions presently at issue, 

                                                 
2
 The Court uses the term “transient” to refer to persons who stay in hotel rooms in the District of Columbia.  Under 

D.C. Code § 47-2001(v-1) (2011), a “transient” is “any person who occupies, or has the right to occupy, any room or 

rooms, lodgings, or accommodations for a period of 90 days or less during any one continuous stay.”  
3
 The discussion above describes the “price-disclosed model” used by most of the OTCs.  Priceline.com may at 

times use a price-disclosed model, but also uses the “opaque model.”  An opaque model differs from a price-

disclosed model in that one or more aspects of a reservation request (such as identity of a hotel) is shielded or not 

known by the transient with certainty until the reservation is completed.  Under the opaque model, transients bid on 

the price they will pay for a room and, if Priceline accepts the bid, it then pays the hotel an amount that is related to 

the cost for which Priceline has sold the room to its transient.  In general, within certain price ranges, the more the 

transient pays Priceline for a room, the more Priceline pays the hotel, but Priceline always pays the hotel less than it 

charges the transient. For reasons discussed in this Order, the differences between the price-disclosed model and 

opaque model have no analytical significance for Counts I, III, and IV.  The generic model described by the Court is 

called a “merchant model” in this Order and is a price-disclosed model. 
4
 The timing of when the OTC actually pays the hotel may vary based on factors such as whether the OTC customer 

has the option of canceling the reservation.   
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the Court considers all previous factual allegations anew based on discovery, subsequent 

pleadings, and the record as a whole.   

Standard of Review 

Summary judgment is appropriate “if the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that the moving part is entitled to judgment as a matter 

of law.”  Super. Ct. R. Civ. P. 56(c); see also Grant v. May Dep’t Stores Co., 786 A.2d 580, 583 

(D.C. 2001).  A court considering a motion for summary judgment must view the pleadings, 

discovery, and affidavits in the light most favorable to the non-moving party, Cormier v. District 

of Columbia Water and Sewer Auth., 959 A.2d 658, 663 (D.C. 2008), and may only grant such a 

motion if an impartial finder of fact could not find for the non-moving party, Weakley v. 

Burnham Corp., 871 A.2d 1167, 1173 (D.C. 2005).  Furthermore, when considering motions for 

summary judgment, it should not be forgotten that “the court is not obligated to search the 

record, unaided by counsel, to determine whether summary judgment is proper.”  Sanchez v. 

Magafan, 892 A.2d 1130, 1133 (D.C. 2006); accord Twist v. Meese, 854 F.2d 1421, 1425 (D.C. 

Cir. 1988) (“[A] district court judge should not be obliged to sift through hundreds of pages of 

depositions, affidavits, and interrogatories in order to make his own analysis and determination 

of what may, or may not, be a genuine issue of material disputed fact.”). 

 The moving party bears the initial burden of clearly demonstrating the absence of any 

genuine issue of material fact.  Young v. U-Haul Co., 11 A.3d 247, 249 (D.C. 2011).  If the 

moving party sustains its initial burden, then the burden of establishing a genuine issue of 

material fact shifts to the non-moving party, id.; but if the moving party does not meet its initial 

burden, then “summary judgment must be denied even where the opponent comes forth with 

nothing,” Burch v. Amsterdam Corp., 336 A.2d 1079, 1094 (D.C. 1976).  To satisfy its 
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obligation, the non-moving party must “produce . . . enough evidence to make out a prima facie 

case in support of [its] position.”  Id.  Mere conclusory statements and denials of the moving 

party‟s allegations are insufficient to demonstrate a genuine issue of material fact.  Bruno v. W. 

Union Fin. Servs., Inc., 973 A.2d 713, 717 (D.C. 2009); Dilbeck v. Murphy, 502 A.2d 466, 469 

(D.C. 1985). 

Discussion 

I. Material Facts and Propriety of Summary Judgment  

A. Findings of Fact for All Defendants Except Orbitz Worldwide Inc. and Expedia, Inc. 

Delaware
5
 

 

Defendants contend that the central facts alleged by the District are incorrect.  

Specifically, Defendants claim that the District misstates the facts when it contends that: (a) 

hotels sell rooms to Defendants, who then resell the rooms to transients; and (b) there is no 

relationship between the hotel and the transient until check-in.  Defendants further assert that 

they are not “wholesale” purchasers of rooms and that they do not own or acquire any rights to 

hotel rooms or hotel room reservations.  Transients, Defendants allege, do not purchase hotel 

rooms on Defendants‟ websites.  According to Defendants, the OTCs function only as 

intermediaries between hotels and transients by facilitating the booking of hotel reservations.  

According to Defendants, although a transient pays the hotel through the OTC and never has 

contact with either the hotel‟s website or the actual hotel until the transient actually checks into 

                                                 
5
 Two Defendants, Orbitz Worldwide, Inc. (“Orbitz Worldwide”) and Expedia, Inc. (Delaware) (“Expedia 

(Delaware)”), who collectively refer to themselves as non-online travel companies (“Non-OTCs”), move for 

summary judgment on the additional ground that they are not online travel companies and therefore they have no 

obligations or liability under the District‟s gross sales tax statute.  The Non-OTC Defendants‟ Motion for Summary 

Judgment is addressed separately in section VI below.  As explained in more detail in that section, the Court finds 

that there remains a genuine issue of material fact in dispute over whether Orbitz Worldwide and Expedia Delaware 

are actually online travel companies.  Due to this factual dispute, the Court must deny the “Non-OTCs” Motion for 

Summary Judgment. Super. Ct. R. Civ. P. 56(c). References to “Defendants” in the remaining provisions of this 

Order exclude Defendants Orbitz Worldwide, Inc. and Expedia, Inc. (Delaware) unless otherwise stated. 
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the hotel, the transient‟s relationship with the hotel begins at the moment the transient pays the 

OTC for the room. 

The District disputes Defendants‟ portrayal of their travel services.  The District alleges 

that Defendants sell or charge for hotel rooms through their websites.  Applying the merchant 

model, Plaintiff maintains that a Defendant enters into contracts with hotels whereby the 

Defendant acquires the right to sell hotel rooms to the public at retail rates that the Defendant 

sets, and the hotels agree to accept lower discounted rates for the rooms from the Defendant.  

The District further contends that when a transient books a hotel room on a Defendants‟ website, 

the transient pays the entire room price to a Defendant and pays the hotel only for incidentals 

purchased by the transient while staying at the hotel.   

Upon review of the pleadings, discovery, and affidavits, and for the reasons set forth 

below, the Court finds that the parties‟ “dispute” over the facts is merely one over the 

characterization of Defendants‟ services, and does not reflect a genuine dispute about the 

operation of Defendants‟ business model.
6
  Thus, summary judgment is appropriate based on the 

present record because the Court finds no genuine disputed issues of material fact. 

Under the merchant model, a Defendant enters into contracts with hotels whereby the 

Defendant acquires the right to reserve and charge for payments for hotel rooms to consumers at 

a rate (“discount rate”)
7
 that is sometimes lower than the rates the hotels charge to the public.  

See, e.g., Pl. Mot. Summ. J. Ex. 3, at Admis. 7-8 and 14, and Ex. 3.B, § 15.a; Pl. Mot. Summ. J. 

Ex. 4, at Admis. 4-5 and 11; Pl. Mot. Summ. J. Ex. 5, at Admis. 4-5 and 11, and 5.B, § V.B; Pl. 

                                                 
6
 In further support of this difference in characterization, the Court notes that some Defendants have, in certain 

transactions, characterized their own services as the “selling” of hotel rooms.  See, e.g., Pl. Mot. Summ. J. Ex. 7.B, 

§ 2.1 (Defendant Orbitz‟s contract with a hotel states that, “ORBITZ shall offer and sell on behalf of HYATT and 

Participating Hotels . . . Hotel Rooms at such Unpublished Rates as are made available by HYATT and participating 

Hotels.”) (emphasis added).   
7
 Although elsewhere this rate is often referred to as a “net rate” or “wholesale rate,” and Defendants object to the 

characterization of a rate that suggests they take possession of a hotel room at all, the Court now labels this rate a 

“discount rate” for simplicity. 



7 

Mot. Summ. J. Ex. 7, at Admis. 5-6 and 12, and Ex. 7.B, § 2.6; Pl. Mot. Summ. J. Ex. 9, at 

Admis. 11, and 9.D, § 2.6; Pl. Mot. Summ. J. Ex. 14.B, § 8(a).   

The record establishes that an OTC transaction is initiated when a transient submits a 

general request for hotel information on an OTC‟s website, for example, through the use of 

general search criteria such as desired location, dates of travel, price range, etc.  See, e.g., Defs.‟ 

Mot. Summ. J. One (“Defs.‟ Mot. One”) Ex. 2, ¶ 10; Defs.‟ Mot. One Ex. 3 ¶¶ 10-11; Defs.‟ 

Mot. One Ex. 4 ¶ 12; Defs.‟ Mot. One Ex. 5 ¶ 40.  The OTC then forwards the transient‟s 

reservation request in real-time to the hotels via their central reservation systems to determine 

room availability.  See, e.g., Defs.‟ Mot. One Ex. 2 ¶ 10; Defs.‟ Mot. One Ex. 3 ¶¶ 10-11; Defs.‟ 

Mot. One Ex. 4 ¶¶ 12, 17; Defs.‟ Mot. One Ex. 5 ¶ 41; Ex. 6, ¶¶ 14, 22, 25.  The hotels identify 

the rates available for the rooms that match the transient‟s criteria.  See, e.g., Defs.‟ Mot. One 

Ex. 2 ¶ 10; Defs.‟ Mot. One Ex. 3 ¶¶ 10-11, 21; Defs.‟ Mot. One Ex. 4 ¶¶ 12, 17; Defs.‟ Mot. 

One Ex. 5 ¶ 41; Ex. 6, ¶ 22.  The OTC then adds to the discount rate it pays for a room a sum 

that is determined solely by the OTC (“OTC-rate”), and which includes (1) a tax recovery 

amount on the hotel rate, (2) profit margin fees or facilitation fees, and (3) other service fees 

associated with the processing of the request.  See, e.g., Pl. Mot. Summ. J. Ex. 3, at Admis. 10 

and 14, and Ex. 3.B, § 2.c and 2.e; Pl. Mot. Summ. J. Ex. 4, at Admis. 7 and 11; Pl. Mot. Summ. 

J. Ex. 5, at Admis. 7 and 11, and 5.B, §VI.A; Pl. Mot. Summ. J. Ex. 7, at Admis. 8 and 12, and 

Ex. 7.B, § 4.1; Pl. Mot. Summ. J. Ex. 9, at Admis. 11.  The OTC then displays to the transient a 

list that includes the OTC rate for all hotels that have rooms available to the OTC.  See, e.g., 

Defs.‟ Mot. One Ex. 2 ¶ 10; Defs.‟ Mot. One Ex. 3 ¶¶ 10-11; Defs.‟ Mot. One Ex. 4 ¶ 12; Defs.‟ 

Mot. One Ex. 5 ¶ 42.  The transient is not able to view or otherwise learn the rate the hotel 

charges the OTC for the room.  See, e.g., Pl. Mot. Summ. J. Ex. 3, at Admis. 15; Pl. Mot. Summ. 

J. Ex. 5.B, § XI.4; Pl. Mot. Summ. J. Ex. 7.B, § 3.4.  A transient then selects the specific hotel he 
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or she desires to stay and enters payment information into the OTC website.  See, e.g., Defs.‟ 

Mot. One Ex. 2 ¶ 11; Defs.‟ Mot. One Ex. 3 ¶¶ 10-11; Defs.‟ Mot. One Ex. 4 ¶¶ 12-13; Defs.‟ 

Mot. One Ex. 5 ¶ 43-44.  As rates and availability regularly fluctuate, the OTC forwards the 

specific request again to the hotel for confirmation on availability at the discount rate previously 

quoted to the OTC.  See, e.g., Defs.‟ Mot. One Ex. 2 ¶ 15; Defs.‟ Mot. One Ex. 3 ¶¶ 10-11; 

Defs.‟ Mot. One Ex. 4 ¶¶ 13, 17; Defs.‟ Mot. One Ex. 5 ¶ 44.  If there is availability, the hotel 

confirms the reservation and the OTC charges the transient‟s credit card at the OTC-rate.
 8

  See, 

e.g., Defs.‟ Mot. One Ex. 2 ¶ 11; Defs.‟ Mot. One Ex. 3 ¶ 13; Defs.‟ Mot. One Ex. 4 ¶ 17-18; Pl. 

Mot. Summ. J. Ex. 3, at Admis. 13-14, and Ex. 3.B, § 2.e; Pl. Mot. Summ. J. Ex. 4, at Admis. 

10-11; Pl. Mot. Summ. J. Ex. 5, at Admis. 10- 11, and 5.B, § V.B; Pl. Mot. Summ. J. Ex. 7, at 

Admis. 11-12; Pl. Mot. Summ. J. Ex. 9, at Admis. 10-11.  At the previously negotiated time, the 

hotel bills the OTC for the transient‟s hotel room and any sales taxes owed on the discount rate.  

See, e.g., Pl. Mot. Summ. J. Ex. 3, at Admis. 19-20; Pl. Mot. Summ. J. Ex. 4, at Admis. 16-17; 

Pl. Mot. Summ. J. Ex 5.B, § V.B and § XX; Pl. Mot. Summ. J. Ex 7, at Admis. 17-18; Pl. Mot. 

Summ. J. Ex. 9.D, § 2.6; Pl. Mot. Summ. J. Ex. 14, at Admis. 16-17.  The remitted payment is 

then used by the hotel to pay taxes on the room at the discount rate and the OTCs do not remit 

sales taxes to the District of Columbia at the OTC-rate charged to the transient.  See, e.g., Pl. 

Mot. Summ. J. Ex. 3, at Admis. 21; Pl. Mot. Summ. J. Ex. 4, at Admis. 18; Pl. Mot. Summ. J. 

Ex. 5, at Admis. 18; Pl. Mot. Summ. J. Ex. 7, at Admis. 19; Pl. Mot. Summ. J. Ex. 9, at Admis. 

18; Pl. Mot. Summ. J. Ex. 14, at Admis. 18.  The hotel may charge the transient during his stay 

for incidentals and charges over and above the rate of the hotel room charge.  See, e.g., Pl. Mot. 

Summ. J. Ex. 7.B, § 2.3; Pl. Mot. Summ. J. Ex. 9.D, § 2.3; Pl. Mot. Summ. J. Ex. 14.B, § 8(a). 

                                                 
8
In its October 12 Order, the Court found that the transient obtained a right to occupy a hotel room upon this 

transaction.  Although the Court believes that finding is correct, it need not rely on it in order to reach any 

conclusion in this Order.   
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There is no dispute between the parties that the OTCs, not the hotels, determine the 

amount of the tax recovery, facilitation fee, profit margin fee, service fee and other charges that 

the OTCs use to determine the total rate that the transient is charged for the transaction.  Further, 

the parties do not dispute that the OTCs arrange for and actually make the payment to the hotel 

of the cost to the OTC for the room at the hotel that the transient will occupy. When checking 

into the hotel, the transient may be required to provide the hotel with a credit card to charge for 

incidentals.  However, the hotel does not directly charge the transient for the room, as it has 

previously negotiated to receive payment of the room from the OTC.  The Court has found that 

the OTCs do not “resell” the hotel rooms to OTC transients in the ordinary sense of the term, as 

payment by the OTC to the hotel does not occur until after transient has been charged by the 

OTC.   

 Defendants contend that their services do not constitute a sale of hotel rooms for which 

taxes are due under the D.C. Gross Sales Tax Law;
9
 the Court finds that this is a question of law 

and not of fact.  The undisputed facts reveal that Defendants charge the transient for the 

transaction by which a hotel room is reserved and paid for; it is for the Court to determine 

whether this charge constitutes a charge for the hotel room as contemplated by the relevant 

statute.  Because there are no genuine issues of material fact, the Court proceeds to an analysis of 

the applicability of the D.C. Gross Sales Tax Law to Defendants‟ business model.   

II. Liability on Count I of the Complaint (Failure to Pay Taxes Due) 

Plaintiff alleges that Defendants‟ payments to hotels have covered only the sales tax 

amounts attributable to the hotels‟ lower negotiated discount rate, and Defendants have made no 

tax payments to the District to cover the additional taxes due based on the difference between the 

                                                 
9
 The Court uses the term “D.C. Gross Sales Tax Law” to refer to D.C. Code, Title 47, Chapter 20 (2011).  The 

Court‟s use of this term is synonymous with the Defendant‟s term “Hotel Sales Tax” and is referring to the same 

statutory provisions in the D.C. Code.  D.C. Code §§ 47-2002(2) and 47-2002.02(1) (2011).  
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hotels‟ discounted charges and the OTC rate Defendants charge transients for the hotel rooms.  

Plaintiff alleges that at all times Defendants were required to pay taxes under the gross sales tax 

law. 

District of Columbia Code § 47-2001, et seq. (2011), governs D.C.‟s gross sales tax.  The 

version of the D.C. gross sales tax law that was in effect prior to April 2011 applies to the 

majority of the time period at issue in this case.  Beginning in April 2011, there have been 

several amendments to the relevant portions of D.C. Code § 47-2001: (1) April 2011 

Amendment; (2) June 2011 Amendment; and (3) Amendments collectively referred to as Post-

September 2011 Amendments.  The Court has considered and addressed earlier versions of the 

statute and incorporates the reasoning in its October 12 Order by reference here.  For the reasons 

explained below, and in further detail in the October 12 Order, Plaintiff‟s Motion for Partial 

Summary Judgment as to Liability for Count I of the Complaint is GRANTED as to liability for 

all Defendants except Orbitz Worldwide Inc. and Expedia, Inc. (Delaware).   

A. Application of the D.C. Gross Sales Tax to the Defendant‟s Business Model 

1. Statutory Interpretation 

The rules of statutory construction are well established.  District of Columbia v. Place, 

892 A.2d 1108, 1111 (D.C. 2006).  “The first step in construing a statute is to read the language 

of the statute and construe its words according to their ordinary sense and plain meaning.”  

Hospitality Temps Corp. v. District of Columbia, 926 A.2d 131, 136 (D.C. 2007) (quoting United 

States v. Bailey, 495 A.2d 756, 760 (D.C. 1985)).  The Court is required to give effect to a 

statute‟s plain meaning if the words are clear and unambiguous.  District of Columbia v. Bender, 

906 A.2d 277, 281-82 (D.C. 2006).  “The literal words of a statute, however, are not the sole 

index to legislative intent, but rather, are to be read in the light of the statute taken as a whole, 

and are to be given a sensible construction and one that would not work an obvious injustice.”  
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Id. (internal quotation marks and citations omitted).  “[E]ven where the words of a statute have a 

„superficial clarity,‟ a review of the legislative history or an in-depth consideration of alternative 

constructions that could be ascribed to statutory language may reveal ambiguities that the court 

must resolve.”  District of Columbia v. Place, 892 A.2d 1108, 1111 (D.C. 2006) (quoting 

Peoples Drug Stores, Inc. v. District of Columbia, 470 A.2d 751, 753 (D.C. 1983)); see also 

District of Columbia v. Gallagher, 734 A.2d 1087, 1091 (D.C.1999) (“[W]ords are inexact tools 

at best, and for that reason there is wisely no rule of law forbidding resort to explanatory 

legislative history . . . ”) (quoting Harrison v. Northern Trust Co., 317 U.S. 476, 479 (1943)).  

“Because the legislature must be presumed to have acted rationally and reasonably, with an 

awareness of the goals of the statutory scheme as a whole, the courts eschew interpretations that 

lead to unreasonable results, that create obvious injustice, or that produce results at variance with 

the policies intended to be furthered by the legislation.”  In re C.L.M., 766 A.2d 992, 996-97 

(D.C. 2001) (internal citations omitted). 

Where the literal words of a tax statute are ambiguous, the analysis shifts in favor of the 

taxpayer, but with some qualifications.  District of Columbia v. Acme Reporting Co., 530 A.2d 

708, 712 (D.C. 1987).
10

  Although the Acme court held that tax laws are to be strictly construed 

against the state and in favor of the taxpayer where a statute is ambiguous, it simultaneously 

tempered this declaration by stating that “tax laws ought to be given a reasonable construction, 

without bias or prejudice against either the taxpayer or the state, in order to carry out the 

intention of the legislature and further the important public interests which such statutes 

subserve.”  Id. at 715 (quoting 3A Sutherland, Statutes and Statutory Construction § 66.02 (C. 

Sands, 4th ed. 1986)).  Following its own standard, the Court of Appeals in Acme first 

determined that a reading of the statute did not leave it with “a clear and unambiguous 

                                                 
10

 A more complete analysis and interpretation of the Acme decision can be found in the October 12 Order. 
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understanding” of the language in question.  Id. at 712.  As a result, the court went on to analyze 

the legislative history of the term in the tax statutes, as well as the general structure and purpose 

of the statute.  See id. at 713-15.  For reasons discussed in greater depth in the October 12 Order, 

the Court follows the approach taken in Acme.  In interpreting tax statutes, the first step is to look 

to the text of the statute, and, where the statute is ambiguous, the next step is to turn to the 

legislative history and other tools of reasonable statutory interpretation.  Only if the statute 

remains ambiguous after resorting to all of the normal tools of statutory construction should the 

Court construe any remaining reasonable ambiguity against the District and in favor of the 

taxpayers. 

2. Application of the Pre-April 2011 D.C. Gross Sales Tax Statute 

a. Plain Language  

Following the Acme standard, the Court must first determine if the statutory language is 

plain and unambiguous.  “A statute is ambiguous when it is capable of being understood in two 

or more different senses by reasonably well-informed persons.”  Sutherland, Statutes and 

Statutory Construction § 66.03 (C. Sands, 4th ed. 1986)).  The gross sales tax language in 

question is found in D.C. Code § 47-2001(n)(1)(C), § 47-2002(2), and § 47-2002.02(1).  As held 

in the October 12 Order, the relevant language in these portions of the statute is ambiguous.  

D.C. Code § 47-2001 defines retail sale as “[t]he sale or charge for any room or rooms, lodgings, 

or accommodations furnished to transients by any hotel . . . or any other place in which rooms . . 

. are regularly furnished to transients for a consideration.”  There are two interpretations of this 

definition that have been argued by the parties: (1) Defendants argue that they cannot be subject 

to the tax as they do not sell or charge for hotel rooms, do not furnish rooms to transients, and are 

not hotels; (2) the District argues that the charges to be taxed are those for any room that is 

ultimately furnished by a hotel, and that an OTC is therefore a vendor selling the room to be 
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furnished by a hotel.  Both the Defendant and the District read the statute in the manner a well-

informed person might.  Because the plain meaning of the statute is open to two reasonable, yet 

opposing, interpretations, it is necessary under Acme to turn to other tools of reasonable statutory 

interpretation in order to discern the purpose of the statute and avoid absurd results. 

b. Analysis of the Statutory Structure and Legislative History 

The gross sales tax is imposed by D.C. Code § 47-2002, which, prior to April 2011 

stated, in relevant part: 

A tax is imposed upon all vendors . . . for the privilege of selling certain selected services 

(defined as “retail sale” and “sale at retail” in this chapter).  The rate of such tax shall be 

5.75% . . . of the gross receipts from sales of or charges for such . . . services, except that: 

. . . 

(2) The rate of tax shall be 10.05% of the gross receipts from the sale of or charges for 

any room or rooms, lodgings, or accommodations furnished to a transient by any hotel, 

inn, tourist camp, tourist cabin, or any other place in which rooms, lodgings, or 

accommodations are regularly furnished to transients; 

Pursuant to this section, vendors are taxed on their gross receipts derived from selling a 

specifically listed service called a retail sale or sale at retail.  A vendor is defined by § 47-2001 

as: 

(w) . . . a person or retailer . . . rendering services upon the receipts from which a tax is 

imposed under this chapter.
11

 

As the Court stated previously, the more important observation is that it is not the 

provision of the service itself that is taxable.  Rather, § 47-2001 explicitly levies the tax on the 

transaction; the “sale or charge” for the service.  The Court found that the “sale” is the 

transaction or exchange that occurs between the parties, and the “charge” is most naturally read 

to mean “the price asked for something.”  The American Heritage Dictionary of the English 

Language 322 (3d ed. 1992); see also Charge Definition, Merriam-Webster Online Dictionary, 

                                                 
11

 The Court addressed the circular nature of these definitions in its October 12 Order, and need not revisit that 

matter here. 
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http://www.merriam-webster.com/dictionary/charge (last visited Sept. 24, 2012) (defining 

“charge” as “the price demanded for something”).  In sum, the tax is levied on the overall 

monetary value of the transaction. 

 In addition, purchaser is defined by § 47-2001 as: 

(j) . . . a person . . . whom is rendered services, receipts from which are taxable under this 

chapter. 

Thus, a purchaser is defined as the end-user of the transaction, or the person who ultimately 

receives the service obtained in exchange for consideration.  The Court continues to find that the 

only natural reading of these statutory provisions, taken together, is that a vendor is the entity on 

the other side of a taxable sales transaction from the ultimate recipient of the taxable services.  

The OTC, which offers the room to the transient for a specified price, is on the vendor side of the 

transaction and the transient, who pays the OTC for the room, is on the purchaser side of the 

transaction.
12

 

The tax in question in this case is a combination of two taxes from D.C. Code § 

47-2002(2) and § 47-2002.02(1) (2011).  These two statutes impose sales taxes totaling 14.5% 

on the gross receipts of the applicable party to be taxed.  Gross receipts are defined by § 47-2001 

as: 

(h) . . . the total amount of the sales prices of the retail sales of vendors, valued in money, 

whether received in money or otherwise. 

The term “gross receipts” thus applies to any transaction that is considered a retail sale under the 

statute.  Gross receipts include the entirety of a sales price, defined in § 47-2001 as: 

                                                 
12

 The Defendants filed a Praecipe on September 14, 2012, citing City of Columbus, et al. v. Hotels.com, L.P., et al., 

Nos.10-4531/4545 (6th Cir. Sept. 10, 2012) as additional authority in support of their Motions for Summary 

Judgment.  The Court notes that it is not bound by the Sixth Circuit‟s analysis of the Ohio statutes at issue in City of 

Columbus.  More importantly, the relevant statutory language before the Sixth Circuit is significantly different from 

the language at issue here, and therefore not instructive for the pending motions. 

 

http://www.merriam-webster.com/dictionary/charge
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(p)(1) “Sales price” means the total amount paid by a purchaser to a vendor as 

consideration for a retail sale, valued in money, whether paid in money or otherwise, 

without any deduction on account of any of the following: 

(A) The cost of the property sold; 

(B) The cost of materials used, labor or service cost, interest charged, losses, or any 

other expenses; 

(C) The cost of transportation of the property prior to its sale at retail. 

The total amount of the sales price includes all of the following:  

(i) Any services that are a part of the sale; . . . 

As the Court found in the October 12 Order: 

[t]he cost of any ancillary services provided as a part of the otherwise taxable sales 

transaction is includable within the sales price, and therefore is a part of the gross receipts 

of the transaction and thus subject to the tax.  The statute is designed to ensure taxation 

applies to the entirety of the services being taxed.   

 

October 12 Order at 14.   

Defendants contend that they do not sell or charge for hotel rooms, but rather facilitate 

the booking of reservations; as part of the charge for this service they include facilitation and 

processing fees.  They argue that the service of selling the hotel room is meant to be taxed.
13

  

The Court stated earlier that the undisputed facts reveal that Defendants charge the transient for 

the transaction by which a hotel room is reserved and paid for.  Based on the structure of the 

statute and its clear purpose, the Court finds that: (1) the OTCs are making a retail sale that is 

taxable under this statute; (2) any party making a retail sale is considered a vendor for purposes 

of the statute; and (3) the statute seeks to include the total cost of a transaction in calculating 

gross receipts.  Regardless of the particular names that Defendants choose to attach the their 

transactions with transients, the Court finds that Defendants‟ services fall within the services 

                                                 
13

 The Court also reiterates its concerns that any other interpretation would lead to absurd results.  As noted in the 

October 12 Order, the Defendants‟ interpretation of the statutes could enable a hotel to avoid taxes by simply 

creating a shell company to act as an intermediary between customers and the hotel. 
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taxable under the D.C. gross sales tax law.  Defendants, therefore, are providing a service which 

is taxable under the D.C. gross sales tax law.
14

   

c. Conducting Business in the District of Columbia 

Defendants further allege that they are not providing a taxable sale occurring in the 

District of Columbia and are therefore exempt from paying sales tax.  Defendants cite to D.C. 

Mun. Reg. Tit. 9, § 400.1, which states that the sales tax “imposes a tax upon every vendor in the 

District selling certain tangible personal property at retail and selling certain selected services 

defined as selling at retail” (emphasis added).  As noted above, the gross sales tax law itself, as 

contained in D.C. Code § 47-2001 et seq., applies broadly to “all vendors” involved in the sale 

or charge for hotel rooms located in the District of Columbia that are furnished to transients.  

D.C. Code §§ 47-2002(2) and 47-2002.02 (2011).  

The Court first finds that the plain meaning of the gross sales tax statute does not contain 

any restrictions as to the location of the vendor.  When the construction of an administrative 

regulation, rather than a statute, is at issue, District of Columbia courts give particular deference 

to an agency‟s interpretation of the regulation unless its interpretation is unreasonable or in 

contravention of the language or legislative history of the statute and/or regulation.  Foggy 

Bottom Ass’n v. District of Columbia Zoning Comm’n, 979 A.2d 1160, 1167 (D.C. 2009).  Since 

at least 2002, the Office of Taxation and Revenue (OTR) has applied a nexus requirement to 

determine when a vendor is doing business “in the District.”  The OTR‟s interpretation of a 

vendor is any “person or retailer engaging in business in the District and making sales at retail.”  

D.C. Office of Tax and Revenue, OTR‟s Guidance for Questions Involving Nexus, at No. 6 

(2002), available at http://otr.cfo.dc.gov/otr/cwp/view,a,1328,q,617921.asp (last visited 

                                                 
14

 In the October 12 Order, the Court did not address Defendant‟s contentions that the OTCs were not selling or 

charging for rooms, because, as required by the applicable Rules, it took Plaintiff‟s facts as true.  The Court now 

finds, for the reasons stated in Section I.A above, that the facts are not genuinely disputed, and that summary 

judgment is appropriate.  The additional reasoning contained in the October 12 Order is adopted herein. 

http://otr.cfo.dc.gov/otr/cwp/view,a,1328,q,617921.asp
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September 24, 2012).  A retailer “engages in business in the District” when participating in “any 

activity in connection with the selling, delivering, or furnishing in the District” of any property 

or services sold at retail.  Id.  Under this interpretation, the Court finds that Defendants are 

engaging in business in the District of Columbia.  Defendants‟ online activities are directly 

associated with the selling or charging of hotel rooms that are physically furnished within the 

District of Columbia.  Defendants also engage in contracts with hotels located in the District of 

Columbia to provide the service of charging for payments in connection with this business 

activity.  These activities satisfy the regulatory requirement that vendors engage in business in 

the District of Columbia.  This interpretation is consistent with the broad statutory language in 

D.C. Code §§ 47-2002(2) and 47-2002.02 applying the tax to “all vendors” and not only those 

physically located within the District of Columbia.  

In addition, Defendants allege that only vendors “selling to persons within the District” 

are required to keep records of their sales.  D.C. Code § 47-2024 (2011).  However, the Court 

finds that Defendants‟ interpretation unpersuasive.  The opening sentence of the statute at issue 

clearly states that the District‟s power to require record collection is “in addition to the powers 

granted to the Mayor in this chapter.”  Thus, this provision should be considered in conjunction 

with the other provisions in the chapter on gross sales tax.  Because the gross sales tax law itself 

requires Defendants to pay taxes due for hotel room charges and, as discussed below, other 

provisions require Defendants to file monthly and annual tax returns, the Court need not look to 

D.C. Code § 47-2024 in isolation to hold Defendants liable for Count I in this action. 

 For the aforementioned reasons, the gross sales tax law applies to Defendants under the 

District‟s Pre-April 2011 gross sales tax.  
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3. Application of April 2011 Changes to D.C. Sales Statute  

The D.C. Gross Sales Tax Law was modified on April 8, 2011.  While Defendants 

contend that the perceived need to adopt these changes implies the ambiguity of the earlier 

statute, the Court declines to follow this interpretation.  As it did in the October 12 Order, the 

Court finds that the District‟s modification was nothing more than an attempt to remove any 

alleged ambiguities in the plain meaning of the statute, and does nothing to undermine the above 

analysis of the Pre-April 2011 statute.  For the reasons stated and discussed in detail in the 

October 12 Order, the Court follows Acme in determining how the April 2011 changes to the 

gross sales tax law apply to Defendants‟ business model.   

a. Plain Language  

In the October 12 Order, the Court examined the plain language of the amended statute.  

The Court summarizes its explanation of those changes here.  The Court first found that the most 

significant new phrase coined in the statute was “room remarketer,” defined in § 47-2001 as: 

(III) . . . any person, other than the retailer, having any right, access, ability, or authority, 

through an Internet transaction or any other means whatsoever, to offer, reserve, book, 

arrange for, remarket, distribute, broker, resell, or facilitate the transfer of rooms the 

occupancy of which is subject to tax under this chapter . . . 

D.C. Code § 47-2001(n)(1)(C)(ii)(III).  Under this definition, a room remarketer encompasses 

the OTCs.  Additionally, the definition of retail sale added “room remarketer” after “hotel,” 

thereby seeking to remove any possible ambiguity in the plain language of whether or not the 

OTCs services are retail sales.  D.C. Code § 47-2001(C)(i).   

Although the use of room remarketer was clear from the plain language, the problem with 

the statute arose with the inconsistent use of the phrase “net sale” or “net charges.”  The sales tax 

imposed by § 47-2002, as amended, stated: 

(B) If the occupancy of a room or rooms, lodgings, or accommodations is reserved, 

booked, or otherwise arranged for by a room remarketer, the tax imposed by this 
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paragraph shall be determined based on the net sale or net charges received from the 

transient by the room remarketer.   

D.C. Code § 47-2002(B) (emphasis added).  However, net sale and net charges were defined in 

§ 47-2001 as  

the gross receipts from the sale of or charges for any room or accommodations received 

by a retailer from a room remarketer.  

D.C. Code § 47-2001(n)(1)(C)(ii)(II) (emphasis added).  Looking at the two statutory provisions 

together, the Court found it impossible to determine their plain meaning.
15

  

The Court follows the same analysis as it did in the October 12 Order.  The plain 

language of the statute provides that the tax is determined based on the gross receipts from the 

money paid to the hotel by the OTC received from the transient to the OTC.  This language does 

not provide a plain meaning.  Because there exists no discernible plain meaning from the statute, 

the Court must follow the Acme standard and turn to other tools of reasonable statutory 

interpretation in order to discern the purpose of the statute. 

b. Analysis of the Statutory Structure and Legislative History 

The structure of the statute and its legislative history are particularly instructive.  The 

preamble to the legislation states that its purpose is  

[T]o amend Title 47 of the District of Columbia Official Code to clarify and mandate that 

online travel companies pay the full amount of tax on the amount paid by the occupant in 

relation to the tax in the sale or charge for any room or rooms, lodgings, or 

accommodations regularly furnished to transients.   

D.C. Law 18-364 (2011).  In Section 3, the law further adopts the fiscal impact statement in the 

committee report, as required by D.C. Code §1-206.02(c)(3) (2011).  The fiscal impact statement 

explicitly states that “the transient accommodations tax rate, which is currently 14.5%, would be 

applied to the total amount charged to the consumer by the room remarketer, instead of to the 

amount charged to the room remarketer by the hotel . . . .”  District of Columbia Office of the 

                                                 
15

 The Court also found the same statutory confusion in D.C. Code § 47-2002.02(B), and applied the same analysis. 
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Chief Financial Officer, Fiscal Impact Statement - “Payment of Full Hotel Taxes by Online 

Vendors Clarification Act of 2010” (Dec. 2, 2010); see also Defs.‟ Mot. One Ex. 1-J (testimony 

of Stephen Cordi, Deputy Chief Financial Officer, Office of Tax and Revenue, before Comm. on 

Finance and Revenue) (“District law provides that the sales tax is to be paid on the entire amount 

charged by a room remarketer for transient accommodations . . .”).  The legislative history is 

explicit in its intent to hold the amended sales tax applicable to OTCs in their transactions with 

transients.   

4. Application of June-September 2011 Changes and Post-September Changes to D.C. 

Sales Statute 

 

The June 2011 Tax Amendments corrected the inconsistent use of the “net charges” 

phrase in the April 2011 Tax Law.  Specifically, the law amended D.C. Code § 47-2002(2)(B) 

and § 47-2002.02(1)(B) to state that the sales tax imposed “shall be determined based on the net 

charges and additional charges received by the room remarketer.”  (emphasis reflects amended 

language).  Additional charges are defined as the “excess of the sale or charges received from the 

transient by a room remarketer over the net sale or net charges.”  § 47-2001(n)(1)(C).   

However, the June Amendment includes two slightly different definitions of the term 

“room remarketer.”  The first definition defined in § 47-2001(n)(1)(C)(ii) is the same as that in 

the April-June Tax Law, and defines a room remarketer as: 

(III) . . . any person, other than the retailer, having any right, access, ability, or authority, 

through an Internet transaction or any other means whatsoever, to offer, reserve, book, 

arrange for, remarket, distribute, broker, resell, or facilitate the transfer of rooms the 

occupancy of which is subject to tax under this chapter; . . . . 

The second definition, however, in § 47-2001(o-1) adds additional language to the definition and 

states that a room remarketer is: 

. . . any person, other than the operator of a hotel, inn, tourist cabin, or any other place in 

which rooms, lodgings, or accommodations are regularly furnished to transients for a 

consideration, having any right, access, ability, or authority, through an Internet 
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transaction or any other means whatsoever, to offer, reserve, book, arrange for, remarket, 

distribute, broker, resell, or facilitate the transfer of rooms the occupancy of which is 

subject to tax under this chapter and also having any right, access, ability or authority to 

determine the sale or charge for the rooms, lodgings, or accommodations. 

(emphasis added to reflect differences in the provisions).  Defendants argue that they do not have 

“any right, access, ability or authority to determine the sale or charge for the rooms.”  D.C. Code 

§ 47-2001(o-1).  The Court disagrees.  While the hotel determines the net rate, or discount rate, 

that it charges to OTCs, the OTCs decide how much more than the net rate to charge to a 

transient.  As discussed above and in the October 12 Order, the amount charged in excess of the 

net rate, the total rate charged by the OTC rate, is not determined by a strict formula, and may 

vary depending on a variety of factors.  An OTC decides both the amount in excess of the net 

rate that it will charge the transient and how to characterize that charge (whether to call it, for 

example, a “tax recovery charge,” “profit margin fee,” “facilitation fee,” or “other service fees 

associated with processing of the request”).  The OTCs, not the hotels, thus have the “ability . . . 

to determine the sale or charge for the rooms.”  This language is similar to that discussed above 

for § 47-2001 in which the sale or charge by an OTC for any rooms furnished to transients by 

any hotel was found to be a taxable activity under the D.C. gross sales tax law.  As held in the 

October 12 Order, the sales tax is designed to tax the transaction by which the room is sold to the 

transient.  The OTCs have the sole ability to determine the total price of the transaction by which 

transients are charged for hotel rooms using the OTC service.  Accordingly, the OTCs are 

considered room remarketers under both definitions of the term contained in the gross sales tax 

law, namely at D.C. Code § 47-2001(n)(1)(C)(ii)(III) and § 47-2001(o-1). 

The Post-September 2011 Tax Law made only minor technical corrections to the July-

September 2011 Tax Law, mainly to remove an unnecessary set of definitions for the terms “net 

charges,” “additional charges,” and “room remarketer” found in D.C. Code § 47-2001.  The 
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Court agrees with Plaintiff that none of these amendments have changed the practical effect of 

the D.C. gross sales tax law from prior versions of the law.  The gross sales tax law has applied 

to Defendants at all times. 

The Court next turns to an examination of Defendants‟ affirmative defenses. 

B. Defendants‟ Affirmative Defenses 

Defendants have asserted seven affirmative defenses as to liability.  None of these 

affirmative defenses presents a basis to excuse Defendants‟ failure to pay sales taxes to the 

District on the full amounts of their merchant model sales.  Therefore, Plaintiff‟s Motion for 

Summary Judgment as to Liability is GRANTED as to all Defendants except Orbitz Worldwide, 

Inc. and Expedia, Inc. (Delaware).
16

 

1. Laches 

“Laches is the principle that equity will not aid a plaintiff whose unexcused delay, if the 

suit were allowed, would be prejudicial to the defendant.”  Fed. Mktg. Co. v. Va. Impression 

Products Co., Inc., 823 A.2d 513, 525 (D.C. 2003).  The party asserting the defense must show 

that the delay was unreasonable and that it prejudiced the defendant.  Sisson v. Dist. of Columbia 

Bd. of Zoning Adjustment, 805 A.2d 964, 972 (D.C. 2002).  Of these two components, 

“[u]nquestionably, prejudice is the primary factor.”  Beins v. District of Columbia Bd. of Zoning 

Adjustment, 572 A.2d 122, 128 (D.C. 1990).  However, “if the delay is lengthy, a lesser showing 

of prejudice is required.”  Gull Airborne Instruments, Inc. v. Weinberger, 694 F.2d 838, 843 

(D.C. Cir. 1982).  Nevertheless, this jurisdiction has accepted the principle of nullum tempus 

occurrit reipublicae (“no time runs against the state”), where neither laches nor statutes of 

limitations will constitute a defense to suit by the sovereign in the enforcement of a public right.  

                                                 
16

 As explained previously, if the Court later determines that Orbitz Worldwide, Inc. and Expedia, Inc. (Delaware) 

are not online travel companies, then the Court will grant summary judgment in their favor on all counts.  If it 

determines that they are online travel companies, then it will grant summary judgment against them on all counts n 

which it granted summary judgment against the other defendants.  
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New 3145 Deauville, LLC v. First Am. Title Ins. Co., 881 A.2d 624, 629 (D.C. 2005).  “The rule 

expresses a legitimate public policy of preserving „public rights, revenues, and property from 

injury or loss, by the negligence of public officers.‟”  District of Columbia v. Owens-Corning 

Fiberglas Corp., 572 A.2d 394, 401 (D.C. 1989) (quoting Guaranty Trust Co. v. United 

States, 304 U.S. 126, 132 (1938)).   

While District of Columbia courts have previously allowed the laches defense against the 

District, these cases have all concerned zoning enforcement actions.  See, e.g., Sisson, 805 A.2d 

964 (D.C. 2002).  In non-zoning enforcement cases, the District of Columbia Court of Appeals 

has continued to uphold the principle of nullum tempus occurrit reipublicae where the District is 

enforcing a public right.  The doctrine has been applied even when the District‟s action 

commenced more than a decade after the violation, or when time should have run against the 

District for over twenty years.  See, e.g., Owens-Corning, 572 A.2d at 410 (holding that the 

nullum doctrine applies to allow the District to recover damages associated with the presence of 

asbestos-containing materials in buildings improved more than thirteen years before the suit was 

brought); see also Solid Rock Church, Disciples of Christ v. Friendship Pub. Charter Sch., Inc., 

925 A.2d 554 (D.C. 2007) (holding that a landowner could not acquire public property by 

adverse possession against the District, despite having allegedly improved the disputed land for 

over twenty years). 

Zoning enforcement regulations are distinguishable from the tax laws at issue in the 

present case.  The District is bringing the present suit in its governmental capacity to ensure 

revenue is not lost from the public coffer due to inaction by the District.  As a public tax-

collector, the District has acquired a right of action directly related to its duty to perform a 

service to the public.  As such, the nullum tempus occurrit reipublicae doctrine applies and 
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Defendants are barred from bringing a laches defense as the District is pursuing this suit in 

enforcement of a public right. 

2. Statute of Limitations within D.C. Code § 47-4301 

Defendants argue that the District‟s claims are barred by the statute of limitations found 

in D.C. Code § 47-4301(a) (2011), which requires that a court proceeding to recover taxes owed 

be commenced within three years after the return was filed.  The Court finds that the statute of 

limitations does not bar the present claim.  For the reasons stated above for the nullum tempus 

occurrit reipublicae doctrine, the “District is immune from statutes of limitation in suits relating 

to a public function.”  Solid Rock Church, 925 A.2d at 560.   

Moreover, there is an exception to the three-year statute of limitations for failure to file a 

tax return.  D.C. Code § 47-4301(d)(1)(C).  The D.C. sales tax requires each vendor to file 

monthly and annual sales tax returns.  D.C. Code § 47-2015(a) and § 47-2017.  In the case of 

failure to file a tax return, “the tax may be assessed, or a proceeding in court for the collection of 

the tax may begin without assessment, at any time.”  D.C. Code § 47-4301(d)(1).  As held above, 

Defendants are vendors who were required to file monthly and annual sales tax returns.  

Defendants admit that they have never filed any sales tax returns in relation to charges for hotel 

rooms that transients reserved and paid for on OTC websites.  While the hotels remitted sales 

taxes to the District based on the discount rate, the Defendants paid to the OTC, the return of 

another taxpayer is insufficient to begin running the statute of limitations for a different 

taxpayer‟s return.  See Bachner v. Comm’r of Internal Revenue, 81 F.3d 1274, 1280 (3d Cir. 

1996); Ratto v. Comm’r of Internal Revenue, 20 T.C. 785, 789-90 (T.C. 1953).  In addition, the 

hotel returns would have been insufficient to enable the District to compute the amount of 

Defendants‟ total revenue from the retail sale of hotel rooms, which is necessary to determine 

their tax liability.  Because of Defendant‟s failure to file a return for any period in question, the 
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instant action falls squarely under the plain meaning of the sales tax failure to file exception.  

Therefore, the statute of limitations does not bar Plaintiff‟s action. 

3. Dormant Commerce Clause 

The United States Constitution grants Congress the power to regulate interstate 

commerce.  U.S. Const., art. I, § 8, cl. 3.  Courts have held that the constitutional language 

contains a negative command, known as the dormant commerce clause, which prohibits certain 

state and local taxation even when Congress has failed to legislate on the subject.  Oklahoma Tax 

Comm’n v. Jefferson Lines, Inc., 514 U.S. 175, 179 (1995).  However, “[i]t was not the purpose 

of the commerce clause to relieve those engaged in interstate commerce from their just share of 

state tax burden even though it increases the cost of doing the business.”  Id. at 182 (quoting 

Western Live Stock v. Bureau of Revenue, 303 U.S. 250, 254 (1938)).  A local tax reaching 

interstate activity is permissible if it: “(1) is applied to an activity with a substantial nexus with 

the taxing State, (2) is fairly apportioned, (3) does not discriminate against interstate commerce, 

and (4) is fairly related to the services provided by the State.”  Quill Corp. v. N. Dakota By & 

Through Heitkamp, 504 U.S. 298, 311 (1992) (citations omitted).  The District‟s gross sales tax 

law does not violate any of these requirements and thus is not prohibited under the dormant 

commerce clause. 

The first prong of the dormant commerce clause analysis mandates a sufficient nexus 

with the taxing jurisdiction.  While satisfaction of the nexus condition typically requires some 

sort of physical connection between the entity being taxed and the taxing jurisdiction, Quill, 504 

U.S. at 311-12, “the crucial factor governing nexus is whether the activities performed in this 

[jurisdiction] on behalf of the taxpayer are significantly associated with the taxpayer's ability to 

establish and maintain a market” there.  Tyler Pipe Indus., Inc. v. Wash. State Dept. of Revenue, 

483 U.S. 232, 250 (1987).  Further, in a post-Quill decision the Supreme Court did not discuss 
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the vendor‟s physical presence in the taxing state, but focused instead on the vendor‟s taxable 

activity that occurred there.  Jefferson Lines, Inc., 514 U.S. at 184 (holding that the nexus 

requirement was satisfied where an Oklahoma sales tax applied to the total sale of a bus ticket 

that originated in Oklahoma but terminated in a different state).   

The Court finds that there is a sufficient nexus between the District and Defendants due 

to the extent of the taxable activity that occurs in D.C.  The tax is levied on the sale or charge of 

hotel rooms located in the District of Columbia.  Defendants enter into contracts with hotels for 

the right to market, facilitate and book reservations, and charge for hotel rooms located in the 

District of Columbia.  The hotels provide the Defendants with access to key information that 

allow Defendants to book and charge for hotel room reservations, including providing access to 

the hotel‟s reservation system, access to the hotel room rate, and other critical information of this 

nature.  While the hotels are not agents of Defendants, the provision of the actual hotel rooms by 

District of Columbia hotels is essential to Defendants‟ ability “to establish and maintain a 

market” in the District of Columbia.  Tyler Pipe, 483 U.S. at 250.  Due, in large part, to this 

relationship with hotels physically located in the District of Columbia, the nexus requirement of 

the dormant commerce clause analysis is satisfied.  

The purpose of the second prong of the dormant commerce clause analysis is to ensure 

that each jurisdiction taxes only its fair share of an interstate transaction.  Jefferson Lines, 514 

U.S. at 184.  A properly apportioned tax must be both internally and externally consistent.  Id.  

Internal consistency examines whether a tax‟s identical application by every state
17

 would place 

interstate commerce at a disadvantage as compared with intrastate commerce.  Id. at 185.  There 

would be no lack of consistency in this case because if every state were to impose a tax identical 

to the District‟s, a sale would nonetheless be subject to only one jurisdiction‟s tax.  This is so 

                                                 
17

 The District of Columbia is a “state” for purposes of this analysis. 
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because the same accommodations cannot be furnished in two different states at one time.  

“External consistency, on the other hand, looks . . . to the economic justification for the State‟s 

claim upon the value taxed, to discover whether a State‟s tax reaches beyond the portion of value 

that is fairly attributable to economic activity within the taxing State.”  Id. at 175-76.  Here, the 

tax is also externally consistent.  The Supreme Court has consistently approved taxation of “sales 

without any division of the tax base among different States.”  Id. at 186.  Such taxes are instead 

“properly measurable by the gross charge for the purchase, regardless of any activity outside the 

taxing jurisdiction that might have preceded the sale or might occur in the future.”  Id.  The D.C. 

gross sales tax law is properly based on the gross charge for the purchase of the hotel room 

located in the District of Columbia, and is externally consistent regardless of the presence of 

Defendants‟ other activities that may have preceded the sale or might occur in the future.  

Therefore, the tax is fairly apportioned. 

The sales tax passes the third prong of the dormant commerce clause analysis because it 

does not discriminate against interstate commerce.  Defendants contend that the District has 

failed to enforce the tax against local travel intermediaries, thus discriminating against interstate 

commerce.  However, Defendants challenge the enforcement of the statute and not its 

application.  The statute itself does not discriminate against interstate commerce and in bringing 

the present action the District does not foreclose the possibility of applying the law to other 

travel intermediaries in the future.  Thus, the tax passes muster under the third prong.   

Under the final requirement, the Court finds that the District‟s sales tax is “fairly related” 

to services provided by the District.  The “fourth criterion asks only that the measure of the tax 

be reasonably related to the taxpayer‟s presence or activities in the State.”  Jefferson Lines, 514 

U.S. at 200.  When staying in the District of Columbia, Defendants‟ customers, transients who 

have paid for hotel rooms on OTC websites, are protected by the city‟s police and emergency 
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response services, and the other “usual and usually forgotten advantages conferred by the 

[District‟s] maintenance of a civilized society.”  Id.  These activities are reasonably related to the 

taxpayer‟s activities in the District of Columbia.  The final prong is satisfied as the tax is fairly 

related to services provided by the District.  Therefore, the Court finds that the gross sales tax 

law does not violate the dormant commerce clause.  

4. Violation of Equal Protection Rights  

The Constitution‟s equal protection guarantees are violated when a law is not applied 

evenhandedly.  Smith v. United States, 460 A.2d 576, 578 (D.C. 1983).  Equal protection claims 

can be brought by a “class-of-one,” that is when a party alleges it was “intentionally treated 

differently from others similarly situated and that there is no rational basis for the difference in 

treatment.”  Village of Willowbrook v. Olech, 528 U.S. 562, 564 (2000).  Defendants contend 

that they have been treated differently from other online merchant model travel intermediaries, 

including one operated by the District of Columbia itself, namely Destination D.C., a travel 

intermediary located in the District of Columbia and Advanced Reservation Systems Inc. 

(“ARES”), a California corporation who contracted to provide Destination D.C.‟s travel 

reservation technology.  Defendants contend that the District has never attempted to enforce the 

gross sales tax against either Destination D.C. or ARES, despite nonpayment of the tax by both 

entities to the District.   

The Court finds that Defendants cannot assert an equal protection violation merely 

because the District has brought suit against them and not others.  Defendants‟ citation of a 

number of cases in other jurisdictions that point to a “duty of consistency” in interpreting and 

applying regulations uniformly toward similarly situated taxpayers is unpersuasive.  See, e.g., 

Gateway Equip. Corp. v. United States, 247 F. Supp. 2d 299, 318 (W.D.N.Y. 2003); Bunce v. 

United States, 28 Fed. Cl. 500, 509 (Fed. Cl. 1993); Int’l Bus. Machines Corp. v. United States, 
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343 F.2d 914, 923 (Ct. Cl. 1965).  Unlike the cases cited by Defendants, this case does not 

involve a claim that a jurisdiction is not applying the sales tax law uniformly.  There is no 

allegation that Plaintiff has affirmatively found in the past that other similarly situated parties are 

not required to pay taxes under the relevant tax statute.  Moreover, Defendants‟ own cases make 

clear that a taxing agency may treat “small cases differently from legally identical cases with 

larger amounts at stake.” Bunce 28 Fed. Cl. at 509.  The Court finds that a selective enforcement 

analysis is more appropriate in this matter than an analysis under a traditional equal protection 

standard. 

“[A] party who charges discriminatory enforcement of a valid statute carries a heavy 

burden of proof.”  Smith v. United States, 460 A.2d 576, 578 (D.C. 1983).  To make a prima 

facie showing of selective enforcement, Defendants must establish that: (1) others similarly 

situated were not prosecuted, and (2) the selective prosecution being complained of was 

improperly motivated.  Id.  Deprivation of equal protection is not proved from the possibility that 

similar cases will be treated differently.  Davis v. United States, 390 A.2d 976, 980 (D.C. 1978).  

“It is insufficient to simply show that the enforcement of the law is lax or even that other 

offenders may go free.”  Id.  The Court finds that the District‟s prosecutorial selection was not 

impermissibly motivated.  The District contends that assessments in prosecutorial selection are 

based on discretionary factors such as how best to use scarce governmental resources and 

whether success would yield sufficient revenue to make enforcement worthwhile.  These factors 

present a rational basis for selective enforcement of the present action.  The Court finds that 

Defendants have not met their burden in showing that the District‟s prosecution was improperly 

motivated.  Accordingly, Defendants‟ equal protection defense does not meet the legal standard 

and therefore fails. 
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5. Waiver 

A waiver is the unilateral, voluntary and intentional relinquishment of a known right.  In 

re Thomas, 740 A.2d 538, 547 (D.C. 1999).  A waiver can involve conduct that “warrants an 

inference of the relinquishment of such right.”  Id.  Defendants contend that the District engaged 

in conduct warranting an inference of waiver, namely its acceptance of tax payments from hotels 

with knowledge that the amount of tax stated on those returns were calculated based only on the 

discounted rate received by the hotels for the hotel rooms.  Defendants also allege that the 

District of Columbia Attorney General publically announced that pursuing litigation regarding 

these transactions would be a “waste of time” warranting an inference that the District had 

waived its right to recover additional taxes.  Def. Opp. Pl. Mot. Partial Summ. J., at 25.  

Mere silence or inaction by the District is insufficient in this case to support a showing of 

waiver.  See, e.g., Grunley Const. Co., Inc. v. District of Columbia, 704 A.2d 288, 291 (D.C. 

1997) (holding that despite the District‟s failure to respond to two motion‟s related to a writ of 

garnishment, when the District finally did respond “it was clear that the District did not intend 

for its previous inaction to be interpreted as a deliberate waiver”).  Defendants have not provided 

any evidence of conduct in this case pointing to an intentional relinquishment of the right to 

bring the present action.  Further, allowing a defense of waiver based on the District‟s mere 

failure to bring suit earlier would run contrary to the legitimate public policy undergirding the 

principle of nullum tempus occurrit reipublicae (“no time runs against the state”) in the 

enforcement of a public right.  New 3145 Deauville, L.L.C. v. First Am. Title Ins. Co., 881 A.2d 

624, 629 (D.C. 2005).  

Further, Defendants‟ quotation of the D.C. Attorney General is misleading.  The 

quotation, that pursuing litigation regarding these transactions would be a “waste of time,” was 
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selectively redacted from a statement that, when considered in full, does not support the 

Defendants‟ proposition of waiver: 

[D.C. Attorney General] Nickles, however, said he is monitoring cases in other 

jurisdictions but would not take any action until a court delivers a “definitive decision.” 

Until then, he said, action is a waste of time.  “This litigation is going to go on a very 

long time,” he said.  “When it becomes clear there is a case we will decide whether to 

take action.” 

 

Jonathan O‟Connell, D.C. Could Be Losing Hotel Taxes to Online Companies, Wash. Bus. J. 

(May 29, 2009) (attached as Exhibit 1-F to Defendants‟ Mot. for Sum. J. Two).  It is clear that 

the District did not voluntarily relinquish the right to bring suit against OTCs.  Waiver is thus 

rejected as an affirmative defense.  

6. Violation of Internet Tax Freedom Act 

Defendants contend that the imposition of the gross sales tax on Defendants discriminates 

against electronic commerce, in violation of the Internet Tax Freedom Act (“ITFA”).  A tax 

discriminates against electronic commerce if it “imposes an obligation to collect or pay the tax 

on a different person or entity than in the case of transactions involving similar property, goods, 

services, or information accomplished through other means.”  Internet Tax Freedom Act, Pub. L. 

No. 105-277, § 1104(2)(A)(iii), 112 Stat 2681-719 (1998).  The District‟s gross sales tax does 

not violate the ITFA.  Indeed, the tax eliminates the ability of online agents to evade the gross 

sales tax applicable to offline travel services.  The sales tax is enacted on the gross receipts from 

the sale of accommodations furnished to a transient by any hotel, which applies regardless of the 

manner in which the reservation is made.  The Court finds no violation of the Internet Tax Act 

and thus rejects it as an affirmative defense for Defendants. 

7. Vagueness 

Defendants contend that the imposition of the gross sales tax on Defendants violates 

federal due process guarantees as it is unconstitutionally vague.  The test for vagueness is 



32 

whether the statute “give[s] the person of ordinary intelligence a reasonable opportunity to know 

what is prohibited.”  Grayned v. City of Rockford, 408 U.S. 104, 108 (1972).  This test has been 

satisfied here.  The court accords a higher level of tolerance in finding clarity of statutes where 

civil penalties are at issue.  Gary Inv. Corp. v. Dist. of Columbia Dept. of Health, 896 A.2d 193, 

196 (D.C. 2006).  In particular, “economic regulation is subject to a less strict vagueness test 

because its subject matter is often more narrow, and because businesses, which face economic 

demands to plan behavior carefully, can be expected to consult relevant legislation in advance of 

action.”  Village of Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 498 

(1982).  Businesses “may have the ability to clarify the meaning of the regulation by its own 

inquiry, or by resort to an administrative process.”  Id.  Although there are some provisions in the 

gross sales tax statute that could have been articulated with greater specificity, the purpose of the 

statute as a whole is clear when considered in conjunction with its statutory structure and 

legislative history.  “[D]ifficulty in determining whether certain marginal offenses are within the 

meaning of the language under attack as vague does not automatically render a statute 

unconstitutional for indefiniteness.”  Jordan v. De George, 341 U.S. 223, 231 (1951).  See 

Grayned, supra, 408 U.S. 104 at 111 (in interpreting the provisions of an ordinance, the Supreme 

Court referred to the preamble to determine the narrow application of a general provision).  The 

D.C. gross sales tax statute is not unconstitutionally vague and Defendants fail to establish 

affirmative defense of vagueness to bar Defendants‟ liability.   

III. Liability on Count II of the Complaint (Negligence Penalties) 

The District is seeking summary judgment as to negligence penalties against all 

Defendants other than Priceline.com.
18

  A tax by an amount equal to 20% of the portion of an 

                                                 
18

 The District does not seek, at this time, summary judgment as to the imposition of the fraud penalty because there 

are disputed facts in regards to that issue. 
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underpayment is imposed for actions attributable to negligence.  D.C. Code § 47-4211(a)(1) 

(2011) defines negligence as a 

[F]ailure to make a reasonable attempt to comply with the provisions of this title or to 

exercise ordinary and reasonable care in the preparation of a tax return without the intent 

to defraud.  A position with respect to an item is attributable to negligence if it lacks a 

reasonable basis.  Negligence is indicated where: 

(A) The taxpayer fails to include on an income tax return an amount of income 

shown on an information return; 

(B) The taxpayer fails to make a reasonable attempt to ascertain the correctness of 

a deduction, credit, or exclusion on a return; or 

(C) The taxpayer fails to keep adequate books and records or to substantiate items 

properly.   

D.C. Code § 47-4211(b)(1)(A).  Defendants allege that the statute requires a finding of 

negligence only if one of the three conditions mentioned is implicated.  However, the Court 

follows a broader interpretation of the statute, as argued by Plaintiff, which suggests that 

negligence can be found in this case by a showing of a “failure to make a reasonable attempt to 

comply with the provisions of this title.”  As held above, Defendants were required at all times to 

pay taxes and file returns required by the title, thus they have failed to comply with provisions of 

the gross sales tax statute.  

Defendants submit that their interpretation of the gross sales tax statute was reasonable 

and therefore that they cannot be found negligent.  The Court agrees that Defendants‟ 

interpretation was not an unreasonable.  Although it ultimately rejected Defendants‟ construction 

of the statute, the Court has recognized that the plain language of the statute was subject to two 

differing, but reasonable, interpretations.  Because there was some uncertainty in the plain 

meaning of the statute, the Court finds that there is, at a minimum, a genuine issue of material 

fact regarding whether Defendants‟ interpretation of the statutes was reasonable, whether 

Defendants made reasonable attempts to ascertain the correctness of their actions, and whether 
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they maintained adequate books and records to substantiate items properly.  Accordingly, 

Plaintiff‟s Motion for Partial Summary Judgment on Count II is DENIED. 

IV. Liability on Count III and IV of the Complaint (Failure to File Tax Returns) 

Defendants are required to file monthly tax returns pursuant to D.C. Code § 47-2015, 

which provides that 

On or before the 20th day of each calendar month, every vendor who has made any sale 

at retail, taxable under the provisions of this chapter, during the preceding calendar 

month, shall file a return with the Mayor.  Such returns shall show the total gross 

proceeds of the vendor's business for the month for which the return is filed; the gross 

receipts of the business of the vendor upon which the tax is computed; the amount of tax 

for which the vendor is liable and such other information as the Mayor deems necessary 

for the computation and collection of the tax. 

D.C. Code § 47-2015(a) (2011).  

Defendants are also required to file annual sales tax returns under D.C. Code § 47-2017, 

which states 

On or before 30 days after the end of the tax year of each vendor required to pay to the 

Collector the tax imposed by the provisions of this chapter, such vendor shall make an 

annual return for such tax year in such form as may be required by the Mayor.  The 

Mayor for good cause shown may on the written application of a vendor extend the time 

for making any return required by this section. 

D.C. Code § 47-2017 (2011). 

Defendants concede that they have not filed monthly or annual sales taxes in connection 

with their sales or charges for hotel rooms in the District of Columbia.  Defendants instead argue 

that this case does not concern a failure to file because the hotels, not the OTCs, were required to 

and did indeed file returns for the transactions involving Defendants.  The Court disagrees.  As 

vendors making sales at retail under the gross sales tax statute, Defendants were required at all 

times to file monthly and annual sales returns. Moreover, the hotel returns would have been 

insufficient to compute the amount of Defendants‟ total revenue from the retail sale of hotel 

rooms, which is necessary to determine their tax liability. 
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The District‟s tax code imposes a failure to file penalty unless it is shown that the failure 

is due to reasonable cause and not due to willful neglect.  D.C. Code § 47-4213(a)(1) (2011).  

Reasonable cause generally exists if,  

[B]ased on all the facts and circumstances, the taxpayer exercises ordinary business care and 

prudence in determining his or her tax obligations, but was unable to comply with a 

prescribed duty within the prescribed time.  Ordinary business care and prudence includes 

making provision for business obligations to be met when reasonably foreseeable events 

occur. 

D.C. Code § 47-4221(c) (2011).   Willful neglect is not defined in the statute.  In interpreting an 

analogous federal failure to file penalty, federal courts have interpreted willful neglect for as “a 

conscious, intentional failure or reckless indifference.”  United States v. Boyle, 469 U.S. 241, 

245 (1985).   

As noted above, Defendants submit that their interpretation of the statute was reasonable.  

They contend that a statute subject to multiple reasonable interpretations satisfies both the 

reasonable cause prong and the non-willful neglect prong of the failure to file penalty waiver 

citing to a federal court case, Gilmore v. United States, 443 F. Supp. 91, 101 (D. Md. 1977).  

Plaintiff suggests that Defendants would have been prudent in these circumstances if they sought 

outside legal analyses or guidance from local authorities.  However, other courts have held that 

reasonable cause does not depend on whether the taxpayer sought “the advice of an attorney or 

an accountant . . . before a taxpayer can prove his failure to pay was reasonable.”  See, e.g., 

Gilmore, 443 F. Supp. at 101.  The Court agrees with Defendants.  While outside analysis and 

legal opinions can be reasonable, a determination of reasonableness should be based on the 

entirety of facts presented.  Due to the ambiguity in the language of the gross sales tax law and 

the manner in which Defendants reasonably interpreted their sales tax obligations in the District 

of Columbia, Defendants‟ failure to file was reasonable, and reveals a lack of willful neglect.  

Plaintiff‟s Motion for Partial Summary Judgment for Counts III and IV is GRANTED IN 
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PART, DENIED IN PART.  The Motion for Partial Summary Judgment is GRANTED 

regarding liability for failure to file monthly and annual tax returns for all periods under 

question.  The Motion for Partial Summary Judgment is DENIED regarding imposition of the 

failure to file penalty under D.C. Code § 47-4213(a)(1). 

V. Liability on Count IV of the Complaint (Failure to State Tax Separately) 

D.C. law requires that vendors, when charging their customers for hotel rooms, state any 

amounts collected for sales tax separately from other charges.  D.C. Code § 47-2009 states that 

Upon each sale of tangible personal property or services, the gross receipts from which 

are taxable under this chapter, the reimbursement of tax to be collected by the vendor 

from the purchaser under the provisions of this chapter shall be stated and charged 

separately from the sales price and shown separately on any record thereof at the time the 

sale is made or evidence of sale issued or employed by the vendor. 

Moreover, the sales price does not exclude service costs 

(p)(1) “Sales price” means the total amount paid by a purchaser to a vendor as 

consideration for a retail sale, valued in money, whether paid in money or otherwise, 

without any deduction on account of any of the following: 

. . .  

(B) the cost of materials used, labor or service cost, interest charged, losses, or 

any other expenses; 

(C) The total amount of the sales price includes … (i) Any services that are a part 

of the sale;  

D.C. Code § 47-2001.   

 

Defendants admit that they do not state the tax charge separately from all other service-

related charges applied to the total charge for a hotel room.  In the present action, the District 

seeks only to recover from Defendants the sales taxes owed on the margins Defendants retained 

in excess of the discounted amounts they paid over to the hotels.  Defendants contend that the 

District is also seeking a “tax-on-tax” penalty, i.e. that the District is claiming to seek the tax 

amounts already collected from hotels.  The Court disagrees with this interpretation of the 
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District‟s action.  The District is not seeking to recover the sales taxes that were applied to the 

discounted amounts that Defendants already paid over to the hotels.  As such, a “tax-on-tax” 

penalty does not arise.  Any further calculation of damages is not a subject matter of the present 

suit as this action is simply one to determine liability for failing to state taxes separately.  The 

Motion for Partial Summary Judgment for Count V is GRANTED as to all Defendants except 

Orbitz Worldwide, Inc. and Expedia, Inc. (Delaware). 

VI. Non-OTC Defendants’ Motion for Summary Judgment 

A. Findings of Fact for Defendants Orbitz Worldwide, Inc. and Expedia, Inc. Delaware 

Two Defendants, Orbitz Worldwide, Inc. (“Orbitz Worldwide”) and Expedia, Inc. 

(Delaware) (“Expedia (Delaware)”), who collectively refer to themselves as non-online travel 

companies (“Non-OTCs”), move for summary judgment on the additional grounds that each has 

no obligations or liability under the District‟s gross sales tax law.  Essentially, these Defendants 

argue that because they are parent corporations, they play absolutely no role in providing online 

travel services and therefore cannot possibly be liable for the taxes at issue.  The Non-OTC 

Defendants allege that, while they are affiliated with certain other Defendants, they have not 

themselves provided online travel-related services.  Specifically, they contend that they do not 

sell hotel rooms online, operate the websites at issue, or facilitate hotel room reservations, as 

alleged in the District‟s complaint.  They also allege that they do not control the day-to-day 

operations of any online travel company.  Plaintiff contends that the Non-OTC Defendants‟ 

current allegations conflict with representations they have previously made.  Plaintiff alleges that 

each of these Defendants has submitted signed statements in filings with the Securities and 

Exchange Commission (“SEC”) certifying that each is an online travel company operating in the 

merchant model business, and therefore they cannot claim here that they are not online travel 

companies.   
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B. A Parent Corporation‟s Liability for the Actions of a Subsidiary 

This jurisdiction has long-followed the principle that “deeply „ingrained in our economic 

and legal systems‟ [is] that a parent corporation . . . is not liable for the acts of its subsidiaries.”  

Dorsky Hodgson & Partners, Inc. v. Nat’l Council of Sr. Citizens, 766 A.2d 54, 56 (D.C. 2001) 

(quoting United States v. Bestfoods, 524 U.S. 51, 61 (1998)).  Stock ownership, and the degree of 

control it allows, does not create liability beyond the assets of a subsidiary.  Bestfoods, 524 U.S. 

at 62.  

A subsidiary can be held liable for the actions of its parent corporation when an agency 

relationship exists between the parent and subsidiary.  See TransAmerica Leasing, Inc. v. La 

Republica de Venez, 200 F.3d 843, 849 (D.C. Cir. 2000).  The agency relationship exists and 

liability can be imputed when the “parent has manifested its desire for the subsidiary to act upon 

the parent‟s behalf, the subsidiary has consented to act, the parent has the right to exercise 

control over the subsidiary, and the parent exercises its control in a manner more direct than by 

voting a majority of the stock in the subsidiary or making appointments to the subsidiary‟s Board 

of Directors.”  Id.  

 Application of Legal Standard to Orbitz Worldwide and Expedia (Delaware) 

Plaintiff argues that Orbitz Worldwide and Expedia (Delaware) have described 

themselves as online travel companies in filings they submitted to the SEC and therefore they 

cannot claim here that they are not online travel companies.  Although Plaintiff is correct that 

this is strong evidence that these entities are, in fact, OTCs, there remains a factual dispute over 

whether Orbitz Worldwide and Expedia (Delaware) are actually OTCs, or solely parents of 

subsidiary OTCs.  The moving party bears the initial burden of clearly demonstrating the 

absence of any genuine issue of material fact in a Motion for Summary Judgment.  Young v. U-

Haul Co., 11 A.3d 247, 249 (D.C. 2011).  Due to this factual dispute, the Court must deny the 
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Non-OTCs‟ Motion for Summary Judgment (filed by Orbitz Worldwide and Expedia 

(Delaware)).  For the same reasons, the Court must deny Plaintiff‟s Motion for Partial Summary 

Judgment as to Liability as to Defendants Orbitz Worldwide and Expedia (Delaware).  

Accordingly, Plaintiff‟s Motion for Partial Summary Judgment as to Liability is DENIED on all 

counts for Defendants Orbitz Worldwide Inc. and Expedia, Inc. (Delaware).
19

  The Motion for 

Summary Judgment filed by Orbitz Worldwide Inc. and Expedia, Inc. (Delaware), which they 

characterize as the Non-OTCs‟ Motion for Summary Judgment, is also DENIED.  The Court 

may need to hold an evidentiary hearing on whether the entities in question are, in fact, online 

travel companies. 

Conclusion 

For these reasons, it is this 24
th

 day of September, hereby 

ORDERED, that Plaintiff‟s Motion for Partial Summary Judgment for Count I is 

GRANTED as to all Defendants except Orbitz Worldwide, Inc. and Expedia, Inc. (Delaware).   

ORDERED, that Plaintiff‟s Motion for Partial Summary Judgment for Count II is 

DENIED.   

ORDERED, that Plaintiff‟s Motion for Partial Summary Judgment for Counts III and IV 

is GRANTED IN PART as to all Defendants except Orbitz Worldwide, Inc. and Expedia, Inc. 

(Delaware), and DENIED IN PART. 

ORDERED, that Plaintiff‟s Motion for Partial Summary Judgment for Count V is 

GRANTED as to all Defendants except Orbitz Worldwide, Inc. and Expedia, Inc. (Delaware).   

ORDERED, that Defendants‟ two Motions for Summary Judgment are both DENIED.   

 

                                                 
19

 The Court notes that should it find that these defendants are online travel companies, then the Court‟s findings 

regarding the defendants who acknowledge being online travel companies would also apply to Orbitz Worldwide 

Inc. and Expedia, Inc..  
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ORDERED, that Defendants‟ Orbitz Worldwide, Inc. and Expedia, Inc. (Delaware) 

Non-Online Travel Companies Motion for Summary Judgment is DENIED. 

SO ORDERED.   
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