
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

       

LINDSAY HUTHNANCE,                         )  

     ) 

Plaintiff,    )    

      )   

      )  No. 06-cv-1871 (RCL) (JMF) 

 v. )  

  )   

  )   

DISTRICT OF COLUMBIA, et al.,  )  

      ) 

 Defendants.    ) 

____________________________________) 

 

DEFENDANTS DISTRICT OF COLUMBIA, LILIANA ACEBAL,  

AND JAMES ANTONIO‘S OPPOSITION TO PLAINTIFF‘S  

MOTION FOR AWARD OF ATTORNEYS‘ FEES AND  

EXPENSES/COSTS PURSUANT TO 42 U.S.C. § 1988 AND FED. R. CIV. P. 54(d) 

 

INTRODUCTION 

42 U.S.C. § 1988 was enacted to ensure that civil rights plaintiffs receive adequate 

representation.  To that end, it entitles prevailing civil rights plaintiffs to a reasonable fee.  The 

standard for determining a reasonable rate is one that produces a ―fee that is sufficient to induce 

a capable attorney to undertake the representation of a meritorious civil rights case,‖ not ―to 

provide a form of economic relief to improve the financial lot of attorneys‖ or to ―provide 

windfalls to attorneys.‖  See Perdue v. Kenny A., 130 S. Ct. 1662, 1672 (2010).   

In this case, having prevailed at trial, plaintiff filed her Motion for Award of Attorneys‘ 

Fees and Expenses/Costs Pursuant to 42 U.S.C. § 1988 and Fed. R. Civ. P. 54(d) (―Fee Petition‖) 

seeking to recover fees and expenses in excess of $2 million for a single plaintiff false arrest 

claim.  Plaintiff seeks fees, costs, and expenses for work performed by attorneys and other 

personnel at Goodwin Procter LLP and the American Civil Liberties Union of the National 
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Capital Area (―ACLU‖).
1
  Plaintiff bears the burden of demonstrating that the requested fee 

award is ―reasonable‖ both as to (1) hourly rate, and (2) the total number of hours for which her 

lawyers seek compensation.  Plaintiff has failed to satisfy her burden on both counts.   

Defendants challenge the amount of fees sought on the grounds that the hourly rates 

proposed are too high, the number of hours spent on various tasks is unreasonable, and the 

billing records submitted are inadequate.  Plaintiff‘s Goodwin Procter attorneys seek rates higher 

than the presumptive maximum set by the U.S. Attorney‘s Office Laffey Matrix, contending that 

their proposed rates are nonetheless reasonable for the work conducted in this case because they 

represent Goodwin Procter‘s ―usual‖ rates and align with prevailing market rates for similar 

services by lawyers of comparable skill.  Yet, Goodwin Procter simultaneously proclaims that it 

undertook representation of plaintiff in this case on a pro bono basis.  See Spitzer Decl. [Dkt. 

#85-5] at ¶ 8.
2
  Plaintiff‘s attorneys‘ contradictory descriptions of their fee recovery expectations 

cast doubt on the significant hourly fees requested from this Court. 

Plaintiff makes no attempt to reconcile the apparent inconsistency between the position 

that an attorney‘s customary rate is reasonable and the Supreme Court‘s holding in Perdue that a 

reasonable rate for an attorney‘s services is one sufficient to attract competent counsel.  

Likewise, plaintiff makes no attempt to explain why the standard U.S. Attorney‘s Office Laffey 

Matrix—which sets forth rates charged by the best lawyers within the District in their most 

complex cases—was insufficient to secure competent counsel in this case.  The Court should 

                                                 
1
 Plaintiff‘s proposed award for Arthur Spitzer, the one ACLU attorney who primarily worked on this matter, is 

appropriately calculated on the basis of the USAO Laffey Matrix.  See Fee Petition [Dkt. 260-1] at 18.  Thus, 

defendants do not challenge the reasonableness of the hourly rate sought by plaintiff for the work of Mr. Spitzer.   
2
 See, e.g., Jeffrey Skinner, DC Civil Rights Litigation Case (available at 

http://www.goodwinprocter.com/~/media/Files/Publications/Goodwin%20Procter%20Articles/Pro%20Bono%20An

nual%20Report/2011/ProBono%20Highlights%202010.pdf; see also 

http://www.goodwinprocter.com/Home/Careers/Pro%20Bono.aspx.   
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limit the award of attorneys‘ fees to the rates set forth in the USAO Laffey Matrix as they were 

sufficient to secure competent counsel.      

The Court should carefully analyze the large amount claimed here, in light of the impact 

this award will have on the fisc of the District of Columbia.  Even though public bodies are 

properly subject to fee-shifting statutes, ―[s]pecial caution is required because of the incentive 

which the [government‘s] ‗deep pocket‘ offers to attorneys to inflate their billing charges and to 

claim far more as reimbursement then would be sought or could reasonably be recovered from 

most private parties.‖  Eureka Inv. Corp., N.V. v. Chicago Title Ins. Co., 743 F.2d 932, 942 (D.C. 

Cir. 1984) (quoting Copeland v. Marshall, 594 F.2d 244, 250 (D.C. Cir. 1978)).  ―[T]he desire to 

maintain a continuing relationship with a client, the usual incentive for a law firm to charge only 

reasonable attorney‘s fees, is absent when fees are charged to the government or to another 

nonprevailing party.‖  Id. at 941.   

Defendants acknowledge that plaintiff has exercised limited billing judgment by reducing 

their fee application by 10% (reflecting Goodwin Procter‘s practice of providing discounts from 

its standard rates to certain paying clients) and by not seeking fees for attorneys, case assistants, 

or other employees who were not part of the ―core staff‖ on this case.  Nonetheless, additional 

deductions are appropriate to remove certain hours that were billed, to reduce the hourly rate for 

plaintiff‘s Goodwin Procter attorneys, and to increase the across-the-board percentage reduction.  

In light of the foregoing and all that follows, the fee award should be no more than $902,212.79 

for work performed by Goodwin Procter, and $23,364.00 for work performed by the ACLU.      

ARGUMENT 

Prevailing civil rights fee applicants have the burden of establishing both a reasonable 

hourly rate for the work performed and the reasonableness of the hours expended.  See, e.g., Role 
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Models v. Brownlee, 353 F.3d 962, 968 (D.C. Cir. 2004) (citing Murray v. Weinberger, 741 F.2d 

1423, 1427 (D.C. Cir. 1984)).  As discussed herein, plaintiff has failed to meet either burden.   

I. PLAINTIFF’S REQUESTED RATE FOR HER GOODWIN PROCTER 

 ATTORNEYS IS UNREASONABLE AND SHOULD BE REDUCED TO THE 

 USAO LAFFEY MATRIX RATE   

 

 ―Once it is established that a party is entitled to attorneys‘ fees, ‗[i]t remains for the 

district court to determine what fee is reasonable.‘‖  American Lands Alliance v. Norton, 525 F. 

Supp.2d 135, 148 (D.D.C. 2007) (quoting Hensley v. Eckerhart, 461 U.S. 424, 433 (1983)); see 

also Arbor Hill Concerned Citizens Neighborhood Ass’n v. County of Albany, 522 F.3d 182, 184 

(2d Cir. 2008) (district court ―bears the burden of disciplining the market, stepping into the shoes 

of the reasonable paying client, who wishes to pay the least amount necessary to litigate the case 

effectively.‖) (emphasis added).  Courts assess the reasonableness of fees sought by the 

prevailing party ―by calculating ‗the number of hours reasonably expended on the litigation 

multiplied by a reasonable hourly rate‘—the so called ‗lodestar‘ fee.‖  Blackman v. District of 

Columbia, 677 F. Supp.2d 169, 172 (D.D.C. 2010) (quoting Hensley, 461 U.S. at 433).  The 

lodestar approach has ―achieved dominance in the federal courts.‖  Gisbrecht v. Barnhart, 535 

U.S. 789, 801 (2002); see also Burlington v. Dague, 505 U.S. 557, 562 (―Since that time, [t]he 

―lodestar‖ figure has, as its name suggests, become the guiding light of our fee-shifting 

jurisprudence.‖).  Indeed, last year, the U.S. Supreme Court unequivocally reaffirmed its 

endorsement of the lodestar approach in Perdue v. Kenny A., observing that, whatever its 

imperfections, the lodestar approach both produces an award roughly approximate to the fee that 

would be received in representing a paying client and is readily administrable.  Perdue, 130 S. 

Ct. 1662, 1672 (2010). 
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The appropriate rate for compensating plaintiff‘s attorneys should be established by 

reference to the Laffey Matrix maintained by the United States Attorney‘s Office for the District 

of Columbia (―USAO Laffey Matrix‖).
3
  See, e.g., Covington v. District of Columbia, 57 F.3d 

1101, 1103 (D.C. Cir. 1995); Pleasants v. Ridge, 424 F. Supp.2d 67, 71 n.2 (D.D.C. 2006); 

Muldrow v. Re-Direct, Inc., 397 F. Supp.2d 1, 4-5 (D.D.C. 2005); DL v. District of Columbia, 

256 F.R.D. 239, 243 (D.D.C. 2009) (Lamberth, J.); Miller v. Holzmann, 575 F. Supp. 2d 2, 14, 

16 (D.D.C. 2008) (Lamberth, J.), vacated on other grounds, Ex rel. Miller v. Bill Harbert 

International Construction, 786 F. Supp. 2d 110 (D.D.C. 2011); American Lands Alliance v. 

Norton, 525 F. Supp.2d 135, 149-50 (D.D.C. 2007) (listing ―numerous cases in which members 

of this Court have endorsed the standard Laffey matrix.‖).  As it was originally developed, the 

Laffey Matrix set forth hourly rates for attorneys and paralegals/law clerks of varying experience 

levels based upon the hourly rates allowed by the district court in Laffey v. Northwest Airlines, 

Inc., 572 F. Supp. 354 (D.D.C. 1983), affirmed in part and reversed in part, 746 F.2d 4 (D.C. 

Cir. 1984). 

Since Laffey, the USAO Laffey Matrix has come to represent ―the presumed maximum 

rates appropriate for complex federal litigation.‖  Gorman v. District of Columbia, No. 011-150, 

2011 WL 5330786, at *5 (D.D.C. Nov. 4, 2011) (citing Covington, 57 F.3d at 1103) (internal 

quotation marks omitted) (emphasis added); Rooths v. District of Columbia, No. 09-0492, 2011 

WL 3529292, at *4 (D.C. Aug. 9, 2011) (citing Blackman v. District of Columbia, 59 F. Supp.2d 

at 43); see also MacClarence v. Johnson, 539 F. Supp.2d 155, 160 (D.D.C. 2008) (noting that, 

―[u]nder Laffey, everyone is paid the same rate as charged by a senior partner in one of the large 

Washington firms‖).  The Laffey Matrix itself was based not upon the rates for average lawyers, 

                                                 
3
 Available online at http://www.justice.gov/usao/dc/divisions/civil_Laffey_Matrix_2003-2012.pdf.  For the Court‘s 

convenience, a copy of the current USAO Laffey Matrix is attached as Exhibit A.   
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but rather upon affidavits and fee petitions from some of the most prominent attorneys in 

Washington, D.C. at the time.  See Rodriguez v. Secretary of Dep’t of HHS, 2009 WL 2568468, 

at *6 (Fed. Cl. 2009) (―In support of the higher rates requested [in Laffey], Mr. Reznick did not 

seek to establish the average billing rates for competent counsel within the District of Columbia, 

but rather those charged by the best lawyers within the District in their most complex cases.‖).         

 Although they seek rates higher than the presumptive maximum set by the USAO Laffey 

Matrix, plaintiff‘s attorneys at Goodwin Procter contend that those rates are nonetheless 

reasonable for the pro bono work conducted in this case because they represent Goodwin 

Procter‘s ―usual‖ rates and align with prevailing market rates for similar services by lawyers of 

comparable skill.  See Moustakas Decl. [Dkt. #260-2] at ¶¶ 13-14.  While it is true that ―in this 

Circuit, ‗an attorney‘s usual billing rate is presumptively the reasonable rate,‘‖ Miller v. 

Holzmann, 575 F. Supp. 2d 2, 11 (D.D.C. 2008) (Lamberth, J.) (quoting Kattan by Thomas v. 

District of Columbia, 995 F.2d 274, 278 (D.C. Cir. 1993)), there are several factors which rebut 

that presumption in this case and which make the USAO Laffey Matrix rates the appropriate 

measure for compensating all of plaintiff‘s attorneys.  As discussed herein, plaintiff offers no 

persuasive basis for the recovery of rates for her attorneys at Goodwin Procter significantly 

higher than the presumptive maximum set by the USAO Laffey Matrix. 

A. PLAINTIFF FAILS TO ESTABLISH THAT USAO LAFFEY MATRIX RATES  

  WOULD HAVE BEEN INSUFFICIENT TO INDUCE COMPETENT   

  COUNSEL TO TAKE THIS CASE 

 

As indicated in the introduction, a ―reasonable fee‖ is one ―that is sufficient to induce a 

capable attorney to undertake the representation of a meritorious civil rights case,‖ not ―to 

provide a form of economic relief to improve the financial lot of attorneys.‖  Perdue, 130 S. Ct.at 

1672 (citing Blum v. Stenson, 465 U.S. 886, 897 (1984) (―[A] reasonable attorney‘s fee is one 
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that is adequate to attract competent counsel, but that does not produce windfalls to attorneys‖)).  

However, as shown in Table 1 (see below),4 the hourly rates at which plaintiff seeks to have 

District of Columbia taxpayers compensate each of the three attorneys at Goodwin Procter who 

represented her at trial (and who billed the most significant amount of time) (i.e., John 

Moustakas, Jeffrey Skinner, and Andrew Hudson) represent a significant enhancement of the 

corresponding Laffey rates. 

Table 1 

 USAO Laffey Matrix 

Rate 

Rate Sought By 

Plaintiff 

Enhancement Per 

Hour 

John Moustakas 

(J.D. 1989)  

$495 $675 $180 

Jeffrey Skinner  

(J.D. 2005) 

$285 $520 $235 

Andrew Hudson  

(J.D. 2008) 

$285 $415 $130 

 

The magnitude of these enhancements becomes clear when comparing the hours and rates billed 

by the Goodwin Procter trial team at their ―usual‖ rates and at the applicable USAO Laffey 

Matrix rates.  As shown in Table 2 (see below), the Goodwin Procter trial team seeks an 

enhancement in fees over the presumptive maximum set by the USAO Laffey Matrix of well over 

half a million dollars – $583,550.90.  The total enhancement in fees over the presumptive 

maximum set by the USAO Laffey Matrix becomes even greater after incorporating the fees 

generated by and sought for the work of Joshua Rosentstein (J.D., 2002), Sarah Keast (J.D. 

2002), and Kavanaugh Livingston (Paralegal) –$608,328.40.
5 

 

                                                 
4
 The USAO Laffey Matrix rates are derived based upon the number of years since each attorney graduated from 

law school.  See Moustakas Decl. [Dkt. #260-2] at ¶¶ 3, 22-23.   Defendants apply the 11-12 rates, the most recent 

year for which plaintiff requests fees, to all of the time billed.  
5
 The applicable USAO Laffey Matrix rates for Mr. Rosenstein, Ms. Keast, and Ms. Livingston are as follows: (1) 

Mr. Rosenstein - $350/hour, (2) Ms. Keast - $350/hour, and (3) Ms. Livingston - $140/hour.  See Moustakas Decl. 

[Dkt. #260-2] at ¶¶ 20-21, 24 (setting forth years of experience).  Plaintiff seeks compensation for the following 

number of hours billed by these individuals: (1) Mr. Rosenstein – 264.5 hours, (2) Ms. Keast – 211 hours, and (3) 

Ms. Livingston – 201.1 hours.  Thus, plaintiff seeks compensation for these individuals at an enhancement of 

$24,777.50 over the presumptive maximum set by the USAO Laffey Matrix (i.e., combined difference between 

Case 1:06-cv-01871-RCL   Document 268    Filed 12/21/11   Page 7 of 37



8 

 

Table 2 

 Hours Fees Actually 

Billed 

(“Customary” 

Billing Rate) 

Fees Actually 

Billed (at 

USAO Laffey 

Matrix Rates) 

Difference 

Between Fees 

at 

“Customary” 

and USAO 

Laffey Matrix 

Rates 

 

GRAND 

TOTAL 

ENHANCED 

FEES =  

 

 

 

$583,550.90 

 

John 

Moustakas 

1290.8 $832,967.90 $638,946.00 

(1290.8 × $495) 

$194,021.90 

Jeffrey 

Skinner 

1547.2 $737,530.00 $440,952.00 

(1547.2 × $285) 

$296,578.00 

Andrew 

Hudson 

909.5 $352,158.50 $259,207.50 

(909.5 × $285) 

$92,951.00 

 

Table 2 relies only on hours actually billed by the Goodwin Procter trial team and for 

which it seeks compensation.  In other words, the enhancement sought by plaintiff of 

$583,550.90 in fees over the presumptive maximum set by the USAO Laffey Matrix does not 

include time voluntarily deducted by the Goodwin Procter trial team and for which it does not 

seek compensation.  For the sake of illustration, however, the total enhancement in fees over the 

presumptive maximum set by the USAO Laffey Matrix becomes (1) $618,561.80 when factoring 

all hours actually billed (including those for which plaintiff does not seek compensation in an 

exercise of billing discretion) by the Goodwin Procter trial team, and (2) $644,430.30 when 

factoring all hours actually billed (including those for which plaintiff does not seek in an exercise 

of billing discretion) by Goodwin Procter in total.  Table 2 also does not account for the claimed 

―voluntary 10% discount.‖  See Fee Petition [Dkt. #260-1] at 6.  While defendants recognize and 

are appreciative of this modest exercise of billing discretion, it only stands to reason – given 

Goodwin Procter‘s professed commitment to pro bono publico – that it would not seek to charge 

District of Columbia taxpayers an hourly rate higher than that charged to Fortune 500 multi-

                                                                                                                                                             
Rosenstein, Keast, and Livingston‘s fees actually billed at Goodwin Procter‘s usual rates and the same number of 

billed hours at USAO Laffey Matrix rates).   
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national companies.  See Fee Petition [Dkt. #260-1] at 6; Moustakas Decl. [Dkt. #260-2] at ¶ 31 

(noting that some of Goodwin Procter‘s paying clients receive 10% discount from Goodwin 

Procter‘s standard rates).       

Plaintiff asserts that her attorneys are entitled to a ―reasonable fee,‖ but never explains 

why the presumptive maximum rates set by the USAO Laffey Matrix, though sufficient for her 

ACLU counsel and for some of the best lawyers in the District in their most complex cases, are 

insufficient for her attorneys at Goodwin Procter in this case under the Supreme Court‘s 

definition of ―reasonable.‖  The disparity between the USAO Laffey Matrix rates sought by Mr. 

Spitzer and his Goodwin Procter counterparts is particularly mystifying given that Mr. Spitzer 

has more years of experience handling civil rights litigation such as this than the Goodwin 

Procter trial team combined.  Compare Moustakas Decl. [Dkt. #260-2] at ¶¶ 3-13, 22-23, with 

Spitzer Decl. [Dkt. #260-3] at ¶¶ 2-3.  Although plaintiff acknowledges, as she must, that her 

attorneys are only entitled to recover reasonable attorneys‘ fees, plaintiff fails to recognize 

Perdue’s holding that a ―reasonable fee‖ is one ―that is sufficient to induce a capable attorney to 

undertake the representation of a meritorious civil rights case…‖  Perdue, 130 S. Ct. at 1672.  

That is, plaintiff makes no attempt whatsoever to show that the prospect of reimbursement at 

USAO Laffey Matrix rates would have dissuaded competent counsel from undertaking her 

representation in this case.  Plaintiff‘s attorneys at Goodwin Procter never even offer the self-

serving assertion that they themselves would not have taken the case if they knew they would 

have received USAO Laffey Matrix rates (or anything less than their ―usual‖ rates) at the 

conclusion of the case.  In fact, plaintiff makes no mention of Perdue at all. See Fee Petition 

[Dkt. #260-1, 260-2, 260-3, 260-4, 260-5], generally.  
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For his part, Mr. Spitzer of the ACLU declares that the ACLU recruits lawyers at private 

firms to act as lead counsel and to do the bulk of the work in cases when it is foreseeable that a 

great deal of work will be involved.  See Spitzer Decl. [Dkt. #260-3] at ¶ 3.  Noticeably absent 

from Mr. Spitzer‘s declaration, however, is the assertion that the ACLU (for which plaintiff 

rightly seeks compensation at USAO Laffey Matrix rates) was incapable of undertaking lead 

representation in this case or that the ACLU would have been unable to recruit competent 

attorneys at private firms to take this case if they knew they would receive USAO Laffey Matrix 

rates at the conclusion of the case.  See id., generally.  The absence of such an assertion is not 

surprising given that the ACLU retained the prestigious law firm of Sullivan & Cromwell LLP in 

a recent high-profile lawsuit, American Civil Liberties Union v. United States Dep’t of Homeland 

Security, Case No. 1:08-cv-1100 (RBW), 2011 WL 4100962 (D.D.C. Sept. 15, 2011), wherein 

―[t]o determine the hourly rates to be applied to calculate the amount of fees ‗reasonably 

incurred‘ … for the work conducted pro bono publico by the eight identified [Sullivan & 

Cromwell] attorneys and paralegals, [Sullivan & Cromwell] relied on the [USAO Laffey 

Matrix].‖  See American Civil Liberties Union v. United States Dep’t of Homeland Security, 

Case No. 1:08-cv-1100, McCall Declaration [Dkt. #43-1] at ¶ 6.
6
  Moreover, Mr. Spitzer 

previously declared that although the ACLU often seeks lawyers in major law firms to act as lead 

counsel in police misconduct cases involving minor physical injuries or no physical injury on a 

pro bono basis, the ―ACLU sometimes handles these cases in-house.‖  See Spitzer Decl. [Dkt. 

#82-5] at ¶ 7.   

                                                 
6
 A copy of Ms. McCall‘s Declaration is attached as Exhibit B.   
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 B. THE USAO LAFFEY MATRIX IS AN APPROPRIATE MEASURE FOR  

  DETERMINING THE REASONABLE HOURLY RATES  FOR GOODWIN  

  PROCTER‘S PRO BONO WORK IN THIS CASE 

 

While defendants in no way intend to suggest that attorneys from private law firms 

engaged in the commendable work of pro bono publico are excluded from the usual approach to 

determining attorneys‘ fees, it is a well-established principle that pro bono counsel or counsel 

who take a case on a discount are entitled to be compensated at prevailing-market (i.e., Laffey) 

rates.  Blum v. Stensen, 465 U.S. 886, 895 (1984); Covington v. District of Columbia, 57 F.3d 

1101, 1107 (D.C. Cir. 1995); Save Our Cumberland Mountains v. Hodel, 857 F.2d 1516, 1524 

(D.C. Cir. 1988).  ―[T]he nature of representation and type of work involved in a case are critical 

ingredients in determining the ‗reasonable‘ hourly rate.‖  Arbor Hill Concerned Citizens 

Neighborhood Ass’n v. County of Albany, 522 F.3d 182, 184 n. 2 (2d Cir. 2008) (quoting Blum, 

465 U.S. at 895 n. 11 (―[R]equested rates [must be] in line with those prevailing in the 

community for similar services….‖)); see also Pastre v. Weber, 800 F. Supp. 1120, 1125 

(S.D.N.Y. 1991) (finding force in the ―argument that [defendant] should not be required to pay 

for legal services at the rate Hughes Hubbard would charge to [its corporate clients] … but 

should … compensate plaintiff only for what would have been charged by a competent attorney 

specializing in civil rights litigation‖).  District of Columbia taxpayers should not be required to 

pay for the pro bono legal services provided by Goodwin Procter in this case at the same rate 

charged by the firm to its major corporate clients such as major financial services companies and 

Swiss private banks.   

Plaintiff provides no evidentiary support for the claim that the rates charged by Goodwin 

Procter in this case are consistent with rates charged by law firms in the Washington, D.C. area 

with corresponding levels of skill and experience working on pro bono civil rights litigation.  See 
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Fee Petition [Dkt. #260, 260-1, 260-2, 260-3, 260-4, 260-5], generally.  Significantly, plaintiff 

fails to even assert that two of her Goodwin Procter attorneys, Joshua Rosenstein and Sarah 

Keast, had any federal court experience as practicing attorneys.  See Fee Petition [Dkt. #260-2] at 

¶¶ 20-21.  Moreover, plaintiff fails to assert that two of her Goodwin Procter trial attorneys, 

Jeffrey Skinner and Andrew Hudson, had any federal court experience (much less experience on 

civil rights matters or actual trial experience) as practicing attorneys prior to this case.  See id. 

[Dkt. #260-2] at ¶¶ 22-23.  Plaintiff‘s failure to provide the required evidentiary support warrants 

compensating her Goodwin Procter attorneys in accordance with the USAO Laffey Matrix.  See, 

e.g., Covington, 57 F.3d at 1104-05 and 1108 n. 17 (citing Save Our Cumberland Mountains, 

857 F.2d at 1525 (―Attorneys would have to state their federal court experience in order to get 

Laffey rates.‖)); Cobell v. Norton, 407 F. Supp.2d 140, 170 (D.D.C. 2005) (Lamberth, J.)  

(rejecting rates higher than Laffey rates without any supporting affidavit by an attorney or law 

firm knowledgeable in the activities litigated by plaintiffs); see also Cohen v. W. Haven Bd. of 

Police Comm’rs, 638 F.2d 496, 506 (2d Cir. 1980) (―The fees that would be charged for similar 

work by attorneys of like skill in the area [is] the starting point for determination of a reasonable 

fee award‖).  Indeed, the only evidentiary support plaintiff provides regarding the rates charged 

by attorneys for pro bono work on civil rights litigation is the Declaration of Mr. Spitzer.  See 

Spitzer Decl. [Dkt. #260-3] at ¶ 7 (―I seek fees for my time at the hourly rates indicated in the 

current version of the [USAO Laffey Matrix]‖).   

The high-profile nature of this case runs strongly against plaintiff‘s claim to Goodwin 

Procter‘s ―usual‖ hourly rates because of the tremendous career opportunities (both tangible and 

intangible) that it offered to opposing counsel.  Goodwin Procter‘s website contains a lengthy 

narrative extolling the significant nature of the case and the pro bono achievements of its 
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attorneys.
7
  It is fair to assume that the team of Goodwin Procter lawyers who assisted Mr. 

Moustakas would not have been given the authority they had in this litigation (e.g., Mr. Skinner 

billed 1637.2 hours, took the bulk of depositions in this case, and handled the majority of fact 

witnesses at trial; Mr. Hudson, who began working on the case a month after starting work at 

Goodwin Procter (i.e., his first job as a practicing attorney), billed 950.5 hours, took a 30(b)(6) 

deposition, and represented plaintiff at the jury instruction conference), nor would they have 

acquired the experience gained from the exercise of such authority, if a corporation were the 

client.  ―[T]he known fact that [Goodwin Procter] provides its young associates with the 

opportunities that arise from this kind of litigation undoubtedly enables the firm to attract 

associates of a caliber that might not otherwise be available to it.‖
8
  See, e.g., Pastre v. Weber, 

800 F. Supp. 1120, 1125 (S.D.N.Y. 1991).  District of Columbia taxpayers should not be 

expected to subsidize (at Goodwin Procter‘s ―usual‖ rates) the legal training of the firm‘s 

younger associates.  As recently noted in The New York Times, ―for decades, clients have 

essentially underwritten the training of new lawyers, paying as much as $300 an hour for the 

time of associates learning on the job.  But the downturn in the economy, and long-running 

efforts to rethink legal fees, have prompted more and more of those clients to send a simple 

message to law firms: Teach new hires on your own dime.‖
 9

  Additionally, the declaration of 

Mr. Spitzer highlights the general perception held by private law firms that cases brought 

pursuant to fee-shifting statutes are not viewed as equal to their regular paying work.  See Spitzer 

                                                 
7
 See, e.g., Jeffrey Skinner, DC Civil Rights Litigation Case (available at 

http://www.goodwinprocter.com/~/media/Files/Publications/Goodwin%20Procter%20Articles/Pro%20Bono%20An

nual%20Report/2011/ProBono%20Highlights%202010.pdf; see also 

http://www.goodwinprocter.com/People/M/Moustakas-John.aspx.  
8
 Mr. Skinner serves on the Hiring Committee for Goodwin Procter‘s Washington, D.C. office.  See 

http://www.goodwinprocter.com/People/S/Skinner-Jeffrey.aspx.   
9
 See David Segal, What They Don’t Teach Law Students: Lawyering, N.Y. Times, Nov. 19, 2011 (available at 

http://www.nytimes.com/2011/11/20/business/after-law-school-associates-learn-to-be-

lawyers.html?_r=1&scp=1&sq=lawyers%20&st=cse). 
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Decl. [Dkt. #260-3] at ¶ 4 (award of fees and expenses in cases brought pursuant to fee-shifting 

statutes ―encourages law firms to view the work of partners and associates on such cases as more 

nearly equal to their regular paying work‖) (emphasis added).     

The Court should further decline to compensate plaintiff‘s Goodwin Procter attorneys at 

their ―usual‖ rates, and instead refer to applicable USAO Laffey Matrix rates, in recognition of 

the fact that the government is a party to this lawsuit and the District of Columbia faces 

extremely difficult budgeting decisions due to revenue shortfalls.  Even though public bodies are 

properly subject to fee-shifting statutes, the rates actually charged by large D.C. litigation firms 

are more appropriately the presumptive rate in disputes involving private litigants provided that 

the rates align with those prevailing in the community, particularly in contrast to cases such as 

this where the prevailing party seeks a 20-1 ratio of fees to compensatory damages.  See Spegon 

v. Catholic Bishop of Chicago, 175 F.3d 544, 558 (7th Cir. 1999) (citing City of Riverside v. 

Rivera, 477 U.S. 561, 574 (1986) (―although the fee award need not be proportionate to the 

amount of damages a plaintiff actually recovers, it is a factor that a court should consider when 

contemplating a reduction of the modified lodestar amount.‖)).  This is so because in private 

litigation clients typically are contemporaneously billed at rates that are agreed upon prior to 

undertaking any legal services and that are subject to competition in the legal marketplace.  As 

recently observed in Yazdani v. Access ATM, neither condition exists in fee-shifting cases in 

which the government is a party:  

Originally, the Laffey Matrix was developed by the United States Attorney‘s 

Office ―as a concession by that office of what it will deem reasonable when a fee-

shifting statute applies and its opponent prevails and seeks attorneys‘ fees … [thus 

relieving] that office from having to litigate the market rate in the hundreds of fee-

shifting cases that it defends.‖ The situation at bar is completely different … [T]he 

current case involves two private litigants and the best measure of what the 

market will allow are the rates actually charged by the two firms representing 

these litigants.  
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Yazdani v. Access ATM, 474 F. Supp. 2d 134, 138 (D.D.C. 2007) (emphasis added) (quoting 

Adolph Coors Co. v. Truck Ins. Exch., 383 F. Supp. 2d 93, 98 (D.D.C. 2005)).   

Moreover, the Court should reject plaintiff‘s reliance upon two civil rights cases where 

Goodwin Procter attorneys have been awarded fees at their usual hourly rates as providing a 

basis for recovery of their usual rates in this case.  See Fee Petition [Dkt. #260-1] at 6 (citing 

Ricks v. Barnes, No. 1:05-cv-01756-HHK, 2007 WL 956940 (D.D.C. Mar. 28, 2007); Heard v. 

District of Columbia, No. 1:02-cv-00296-CKK, 2006 WL 2568013 (D.D.C. June 16, 2006)).  

The mere showing that a high hourly rate was approved in another case does not in and of itself 

establish a market rate or prove that the rate is reasonable.  See Gorman v. District of Columbia, 

2011 WL 5330786 (D.D.C. Nov. 4, 2011).  Nor, in light of the Supreme Court‘s recent guidance 

in Perdue on assessing reasonable attorneys‘ fees, should this Court‘s analysis remain the same 

as it was in 2006 or 2007.    

The Supreme Court recently noted that ―[i]n many cases, attorney‘s fees awarded under § 

1988 are not paid by the individuals responsible for the constitutional or statutory violations on 

which the judgment is based.  Instead, the fees are paid in effect by state and local taxpayers, and 

because state and local governments have limited budgets, money that is used to pay attorney‘s 

fees is money that cannot be used for programs that provide vital public services.‖  Perdue, 130 

S. Ct.at 1676-77 (citing Hornes v. Flores, 577 U.S. ---, ---, 129 S. Ct.2579, 2593-94 (2009)).  

Moreover, even where plaintiffs have been able to show an actual market rate that they charge, 

courts have declined to award that rate where it can be shown that a lower rate is sufficient to 

attract competent counsel to the case.  Judge Friedman recently declined to award Steptoe & 

Johnson its asserted market rates for work he viewed as ―excellent,‖ based on a finding that 

USAO Laffey Matrix rates were sufficient to compensate the firm‘s lawyers: 
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[T]he presumption that a lawyer‘s normal billing rate applies is only a rebuttable 

presumption.  In this case, the Court concludes that applying the hourly rates 

charged by Steptoe to its paying clients would result in the District of Columbia 

paying unnecessarily high attorneys‘ fees at a time when the District is in 

financial straits.  In its discretion, therefore, the Court will not require the District 

to pay attorneys‘ fees at the hourly rate normally charged by some of the most 

expensive law firms in the city.  Calculating the amount of fees to be awarded to 

[Steptoe attorneys] based on the hourly rates in the Laffey matrix will fairly 

compensate for the excellent work those lawyers have performed …, at the same 

time recognizing the firm‘s commitment to pro bono publico.  Accordingly, 

Steptoe will be compensated for the work performed by [its attorneys] at the 

2008-09 U.S. Attorney‘s Office rate for lawyers of their experience… 

 

Blackman v. District of Columbia, 677 F. Supp.2d 169, 176 (D.D.C. 2010).
10

  ―[T]he desire to 

maintain a continuing relationship with a client, the usual incentive for a law firm to charge only 

reasonable attorney‘s fees, is absent when fees are charged to the government or to another 

nonprevailing party.‖  Eureka Inv. Corp., N.V. v. Chicago Title Ins. Co., 743 F.2d 932, 941 (D.C. 

Cir. 1984).   

* * * 

 In recognition of the foregoing, the Court should limit the award of attorneys‘ fees to the 

rates set forth in the USAO Laffey Matrix as they were sufficient to secure competent counsel. 

Thus, after deducting $608,328.40 (i.e., total enhancement in fees over the presumptive 

maximum set by the USAO Laffey Matrix) from the $1,927,811.61 in fees sought by Goodwin 

Procter, the adjusted attorneys‘ fees amount becomes $1,319,483.21 for work performed by 

Goodwin Procter, and $23,364.00 for work performed by the ACLU (i.e., amount sought by 

plaintiff).    

                                                 
10

 Similarly, in Simmonds v. New York City Dep’t of Corrections, No. 6 Civ. 5298 (NRB), 2008 WL 4303474, at *5 

(S.D.N.Y. Sept. 16, 2008), the court reduced the hourly rates sought by Steptoe & Johnson attorneys, i.e., the rates 

they charged paying clients, by 33-41%.  While the reduction was based on the fact that the attorneys‘ areas of 

practice was not federal civil rights, the court also noted that the firm was compensated by being afforded the 

opportunity to train young associates and to enhance its image of doing pro bono work.  Id. at *3-4. 
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II. THE NUMBER OF HOURS CLAIMED BY PLAINTIFF SHOULD BE REDUCED 

 BECAUSE THEY ARE UNREASONABLE AND INADEQUATELY 

 DOCUMENTED. 

 

In addition to claiming an excessive rate, plaintiff also claims an excessive number of 

hours.  Counsel has the burden to establish through documentation that their claim is only for 

time reasonably spent.  See, e.g., In Re North (Bush Fee Application), 59 F.3d 184, 189 (D.C. 

Cir. 1995) (per curiam); Covington, 57 F.3d at 1107; Hensley, 461 U.S. at 434; Role Models, 353 

F.3d at 968 (citing Murray v. Weinberger, 741 F.2d 1423, 1427 (D.C. Cir. 1984)); Cf. American 

Petroleum Inst. v. EPA, 72 F.3d 907, 915 (D.C. Cir. 1996) (even when disputed, burdens of 

production and persuasion regarding reasonableness of number of hours spent on various tasks 

remain with the plaintiff).  Hours that are ―excessive, redundant, or otherwise unnecessary‖ must 

be excluded.  Role Models, 353 F.3d at 972 (quoting Hensley, 461 U.S. at 434).  Similarly, 

―[w]here the documentation of hours is inadequate, the district court may reduce the award 

accordingly.‖  Hensley, 461 U.S. at 433. 

Reasonable attorney fees are those reasonably necessary to plaintiffs prevailing on their 

claims against the party subject to the fee award.  ―It does not necessarily follow that ‗the amount 

of time actually expended is the amount of time reasonably expended.‘‖  Kister v. District of 

Columbia, 229 F.R.D. 326, 330 (D.D.C. 2005) (emphasis in original) (quoting Copeland v. 

Marshall, 641 F.2d 880, 891 (D.C. Cir. 1980)).  ―Counsel for the prevailing party should make a 

good-faith effort to exclude from a fee request hours that are excessive, redundant, or otherwise 

unnecessary….  Hours that are not properly billed to one‘s client also are not properly billed to 

one‘s adversary pursuant to statutory authority.‘‖  Hensley, 461 U.S. at 434 (quoting Copeland, 

641 F.2d at 891) (emphasis in original).  ―A party is only entitled to compensation for the work 

that is ‗useful and of a type ordinarily necessary to secure the final result obtained from the 
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litigation.‘‖  Id. (quoting Del. Valley, 478 U.S. at 561 (citing Webb v. Bd. of Educ. of Dyer 

County, 471 U.S. 234, 235 (1985)).  However, no fees are to be awarded for time spent litigating 

issues on which the fee applicant did not ultimately prevail.  Tequila Centinela S.A. de C.V. v. 

Bacardi & Co. Ltd., 248 F.R.D. 64, 71 (D.D.C. 2008) (citing National Ass’n of Concerned 

Veterans v. Secretary of Defense, 675 F.2d 1319, 1332-33 (D.C. Cir. 1982)).  Thus, a fee 

applicant claiming to have exercised billing judgment must provide adequate supporting 

documentation ―of sufficient detail and probative value to enable the court to determine with a 

high degree of certainty that such hours were actually and reasonably expended.‖  In re Olson, 

884 F.2d 1415, 1428 (D.C. Cir. 1989) (per curiam) (internal quotation marks omitted).  An 

across-the-board percentage reduction is justified when a court determines that the total claim is 

unreasonable.  Ctr. For Biological Diversity v. Norton, 2005 WL 6127286, *2 (D.D.C. 2005).  

 If the fee applicant fails to exercise proper billing judgment, it falls to the district court to 

exercise billing judgment on the applicant‘s behalf.  See Am. Civil Liberties Union of Ga. v. 

Barnes, 168 F.3d 423, 428 (11th Cir. 1999); see also Ctr. for Biological Diversity v. Norton, 

2005 WL 6127286, at *1 (D.D.C. 2005) (―Courts must review fee applications to ensure that 

taxpayers only reimburse prevailing parties reasonable fees and expenses that contributed to the 

results achieved, and that appropriate deductions are made for excessive or duplicative hours.‖) 

(internal citations omitted). 

 A. NON-COMPENSABLE TIME 

  1. Excessive Hours 

 There are a number of entries that evidence excessive time spent on individual tasks.  For 

instance: 
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   a. Complaint 

Plaintiff seeks compensation for an excessive amount of time spent by her attorneys 

preparing the Complaint and Amended Complaint in this action.  Specifically, plaintiff requests 

payment for approximately 113.5 attorney hours in the amount of $38,159.00 related to the 

preparation of these pleadings.  See, e.g., Billing Invoice [Dkt. #260-2] (Moustakas 7/19/06, 

8/8/06, 10/6/06, 5/4/07) (Rosenstein 2/13/06, 3/2/06, 3/3/06, 3/6/06, 3/14/06, 4/14/06, 4/24/06, 

4/25/06, 5/30/06, 5/31/06, 6/1/06, 6/2/06, 6/5/06, 6/14/06, 6/15/06, 6/19/06, 7/19/06, 7/26/06, 

7/27/06, 7/29/06, 7/31/06, 8/1/06, 8/3/06, 8/10/06, 8/11/06, 8/13/06, 8/14/06, 8/15/06, 8/16/06, 

8/17/06, 8/18/06, 10/23/06, 10/31/06, 11/1/06, 11/2/06, 11/13/06, 12/18/06, 2/19/07, 3/30/07, 

4/2/07, 4/4/07, 4/5/07, 4/11/07, 4/12/07, 4/13/07, 4/26/07, 4/30/07, 5/1/07, 5/2/07, 5/3/07, 5/7/07, 

and 8/10/07); Spitzer Decl., Ex. A [Dkt. #260-3] (Spitzer 10/31/06, 4/25/07, 5/3/07, and 5/1/07).   

Given the significant amount of time spent preparing the Complaint and Amended Complaint, 

one would reasonably expect that the facts of this case were particularly complex and presented 

novel legal theories.   

However, Mr. Moustakas notes that he was ―lead counsel in Ricks v. Barnes, No. 1:05-

cv-01756-HHK (D.D.C.), a § 1983 case against an individual MPD officer and the District of 

Columbia involving a wrongful disorderly conduct arrest and the District‘s pattern and practice 

of deficient training and supervision.‖
 11

  See Moustakas Decl. [Dkt. #260-2] at ¶ 11.  Counsel‘s 

                                                 
11

 The Ricks case is illustrative of the impediment to settlement that Goodwin Procter‘s steadfast insistence upon 

recovering their ―usual rates‖ in cases brought pursuant to fee-shifting statutes creates, notwithstanding Mr. 

Spitzer‘s assertion otherwise.  See Spitzer Decl. [Dkt. #260-3] at ¶ 4.  Although the Ricks defendants made an offer 

of judgment in the amount of $32,000, which plaintiff accepted, Goodwin Procter recovered attorneys‘ fees of 

$129,935.40 and costs of $786.50, in a case where discovery had not yet even begun.  See Ricks v. Barnes, No. 1:05-

cv-01756, 2007 WL 956940 (D.D.C. 2007); see also Moustakas Decl. [Dkt. #260-2] at ¶ 11.  Faced with the 

prospect of continually burdening taxpayers with paying such exorbitant fees in what surely would have been never-

ending challenges to disorderly conduct arrests brought by Goodwin Procter (e.g., the Huthnance Complaint was 

filed a mere nine months after Ricks accepted the Offer of Judgment), it should come as little surprise that the 

District of Columbia challenged plaintiff‘s claims in the instant case. 
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description of the Ricks case could just as easily have described plaintiff‘s claims in the instant 

lawsuit and, in fact, plaintiff‘s attorneys themselves have previously noted the similarity between 

the two cases.  Indeed, plaintiff‘s Complaint and Amended Complaint in this case are strikingly 

similar to the complaint her attorneys filed in the Ricks case.  Compare Compl. [Dkt. #1] and 

Am. Compl. [Dkt. #13] with Ricks Compl., Ricks v. Barnes, No. 1:05-cv-01756-HHK (D.D.C. 

Sept. 2, 2005) [Dkt. #1].  Counsel went so far as to say it would be ―simply disingenuous‖ to 

characterize the claims in this lawsuit as novel given that many of the same arguments had 

previously been raised and litigated by the very same parties in the Ricks case.  See Pl.‘s Opp. 

[Dkt. #11], at 3.  Moreover, Mr. Spitzer previously declared that police misconduct has been an 

area of concern to the ACLU for decades and that the ACLU regularly handles cases ―like this 

one in which [its] client was arrested on charges colloquially known as ‗disturbing the police‘ or 

‗contempt of cop.‘‖  See Spitzer Decl. [Dkt. #82-5] at ¶ 3.  

―[T]he greater a lawyer‘s experience, the less time he should spend on familiar tasks.‖  

MacClarence v. Johnson, 539 F. Supp.2d 155, 161 (D.D.C. 2008).  Thus, compensating 

plaintiff‘s counsel for nearly three work weeks of eight-hour billable days spent preparing the 

Complaint and Amended Complaint is unreasonable.  Defendants propose reducing the amount 

sought by plaintiff for time spent by her attorneys preparing the Complaint and Amended 

Complaint by fifty-percent (50%), or $19,079.50.    

   b. Cross-examination of G. Patrick Gallagher 

 The testimony of defendants‘ expert witness, G. Patrick Gallagher, was, admittedly, a 

critical component of the trial in this matter.  However, in addition to the amount of time 

reasonably expended by Mr. Moustakas in preparing for the cross-examination of Mr. Gallagher, 

plaintiff seeks compensation for an unreasonably excessive amount of time purportedly 
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expended by Messrs. Skinner and Hudson assisting Mr. Moustakas prepare for the cross-

examination of Mr. Gallagher.  It is impossible to determine precisely how much time was 

expended by Messrs. Skinner and Hudson assisting Mr. Moustakas in preparing for the cross-

examination of Mr. Gallagher given the pervasive use of block billing during the relevant time 

period, but plaintiff seeks compensation for no less than 206.3 hours, resulting in $95,768.00.  

See, e.g., Billing Invoice [Dkt. #260-2] (Hudson 3/12/2011, 3/13/2011, 3/15/2011, 3/17/2011, 

3/18/2011, 3/19/2011, 3/20/2011, 3/21/2011, and 3/22/2011) (Skinner 3/12/2011, 3/13/2011, 

3/14/2011, 3/15/2011, 3/16/2011, 3/19/2011, 3/20/2011, and 3/21/2011).  The amount of time 

spent by Messrs. Skinner and Hudson assisting Mr. Moustakas prepare for the cross-examination 

of Mr. Gallagher is particularly excessive in light of plaintiff‘s expressed willingness to forego 

the live examination of Mr. Gallagher at trial entirely, in exchange for simply showing excerpts 

of Mr. Gallagher‘s videotaped deposition.  See Trial Transcript (Day 4 – AM Session) at 2:7-

3:23.  Defendants propose reducing the amount sought by plaintiff for time spent by Messrs. 

Skinner and Hudson assisting in the preparation of Mr. Gallagher‘s cross-examination by fifty-

percent (50%), or $47,884.00.         

  2. Unsuccessful Claims 

 Plaintiff impermissibly seeks compensation for time expended by her attorneys litigating 

claims or issues upon which plaintiff did not ultimately prevail.  ―[N]o compensation should be 

paid for time spent litigating claims upon which the party seeking the fee did not ultimately 

prevail.‖  Copeland v. Marshall, 641 F.2d 880, 891-92 (D.C. Cir. 1980) (en banc) (footnote 

omitted); see also Hensley v. Eckerhart, 461 U.S. 424, 440 (1983) (―the hours spent on the 

unsuccessful claim should be excluded in considering the amount of a reasonable fee.‖); DL v. 

District of Columbia, 256 F.R.D. 239, 245 (D.D.C. 2009) (―the Court must subtract the fees for 
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time spent on issues on which the [plaintiff] did not ultimately prevail.‖) (citing INS v. Jean, 496 

U.S. 154, 163 n. 10 (1990) (―[F]ees for fee litigation should be excluded to the extent that the 

applicant ultimately fails to prevail in such litigation.‖)); Thomas v. NFL Players Ass’n, 273 F.3d 

1124, 1128 (D.C. Cir. 2001).  Here, the following items (resulting in a deduction of $191,092.90) 

should be excluded:    

   a. Motion to Strike Defendants’ Expert Report [Dkt. #102]:  

 Plaintiff impermissibly seeks compensation for time spent by her attorneys with regard to 

several expert witnesses.  Plaintiff‘s attorneys should receive no compensation for the significant 

amount of time they spent contesting defendants‘ efforts to call G. Patrick Gallagher as an expert 

witness in this case.  Plaintiff ultimately did not prevail in these efforts and the defendants were 

permitted to call Mr. Gallagher as an expert witness at trial.  Again, it is impossible to determine 

precisely how much time was expended by plaintiff‘s attorneys on this issue given the vagueness 

of many of the entries and pervasive use of block billing during the relevant time period.  

Nevertheless, the Billing Invoice identifies no fewer than 48.3 hours expended by plaintiff‘s 

attorneys related to this issue, resulting in $26,157.50 (for which defendants can actually account 

given the above-stated deficiencies) of fees for which plaintiff seeks compensation.  See, e.g., 

Billing Invoice [Dkt. #260-2] (Moustakas 12/29/09, 12/30/09, 12/31/09, 1/25/10) (Skinner 

12/23/09, 12/30/09, 12/31/09, 1/18/10, 1/19/10, 1/26/10, 1/29/10).     

   b. Larry Danaher 

 Likewise, plaintiff‘s attorneys should receive no compensation for the time spent related 

to Larry Danaher, who was originally named as one of plaintiff‘s expert witnesses.  In total, 

plaintiff‘s attorneys seek compensation for approximately 46.8 hours, resulting in $25,117.50.  

See, e.g., Billing Invoice [Dkt. #260-2] (Keast 4/22/08) (Moustakas 3/23/10, 3/24/10, 3/26/10, 
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3/30/10) (Skinner 9/1/09, 12/1/09, 1/8/10, 1/11/10, 1/12/10, 1/13/10, 1/21/10, 3/19/10, 3/10/10, 

3/19/10, 3/23/10, 3/25/10, 3/30/10, 5/22/10, 6/1/10, 6/3/10, 6/14/10, 6/15/10, 6/19/10).  Yet, Mr. 

Danaher was never even called to testify at trial.  Rather, plaintiff successfully moved for leave 

to substitute another expert witness for Mr. Danaher, claiming that postponement of the trial date 

and increased responsibility in a new job had rendered him ―unavailable to fulfill his obligations 

as Plaintiff‘s expert witness, including testifying at trial.‖  See Pl.‘s Mot. for Lv. To Substitute 

[Dkt. #156] at 1.  Plaintiff also asserted that her substitute expert would ―not offer any expert 

opinions beyond those expressed in Mr. Danaher‘s expert report.‖  Id.  However, plaintiff also 

seeks compensation for no less than 150 hours that her attorneys spent related to Timothy Longo, 

plaintiff‘s replacement expert witness.  See, e.g., Billing Invoice [Dkt. #260-2].  Thus, all time 

plaintiff‘s attorneys spent with regard to Mr. Danaher should be excluded from her fee request 

(resulting in a deduction of $25,117.50) as it was duplicative, unnecessary, and otherwise 

unreasonable.     

   c. Second Deposition of Inspector Keith Williams 

            The Court should either eliminate or significantly reduce the amount of time plaintiff‘s 

counsel spent related to the second deposition of Inspector Keith Williams, one of the District‘s 

30(b)(6) witnesses, particularly in light of the fact that plaintiff never called Inspector Williams 

as a trial witness, and affirmatively asked the Court to sanction the District by prohibiting 

defendants from calling Inspector Williams as a defense witness at trial.  See Mot. for Sanctions 

[Dkt. #208] at pp. 7–8.  In her Motion for Sanctions, plaintiff all but admitted that deposing 

Inspector Williams was futile because, ―Plaintiff knew in preparing her case that, unless she 

affirmatively sought to call Inspector Williams, he would not appear at trial….‖  Id.  

Nevertheless, plaintiff ―took discovery from him, including a follow-up deposition to exclude the 
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possibility that he had information important to her case.‖  Id. (emphasis added).  Approximately 

30 of Plaintiff‘s billing entries are directly attributable to the second deposition of Inspector 

Williams, resulting in the expenditure of at least 105.9 hours and $53,363.00 on a trial witness 

they had no intention of calling.  See, e.g., Billing Invoice [Dkt. #260-2] (Hudson 1/21/11, 

1/24/11, 2/2/11, 2/5/11, 2/7/11, 2/10/11, 2/12/11, 2/15/11, 2/16/11, 2/17/11, 2/18/11, 2/19/11, 

2/20/11, 2/21/11, 2/22/11, 2/24/11, 3/1/11, 3/2/11) (Livingston 2/18/11, 2/22/11) (Moustakas 

2/7/11, 2/14/11, 2/16/11, 2/21/11, 2/22/11, 3/3/11) (Skinner 2/8/11, 2/10/11, 2/21/11, 

2/22/11). These charges should be eliminated or reduced.   

            In addition, counsel should not be compensated for time spent on Plaintiff‘s Third Set of 

Requests for Admission.  See Pl.‘s 3
rd

 Set of Reqs. For Admission, attached hereto as Exhibit C.  

Billing Invoice [Dkt. #260-2] (Hudson 2/8/11, 2/9/11, 2/10/11, 2/24/11, 2/25/11) (Skinner 

2/10/11) (Moustakas 2/22/11, 2/25/11).  Because plaintiff served these admission requests on 

February 25, 2011, the District‘s responses were not due until March 25, 2011.  See Fed. R. Civ. 

Proc. 36(a)(3).  However, jury trial commenced on March 7, 2011 — more than two weeks 

before the District‘s admission responses would have been due (had plaintiff appropriately 

sought and been granted leave for additional, untimely discovery).  In fact, jurors returned their 

verdict on March 25th.  Accordingly, the Court should eliminate all 8 entries (i.e., approximately 

22 hours and $9,734.00) relating to Plaintiff‘s Third Set of Requests for Admission.   

   d. Additional Unsuccessful Motions/Oppositions 

 Additionally, time spent by plaintiff‘s counsel preparing the following motions and 

oppositions should be excluded from the fee award because plaintiff did not prevail: 

 - Opposition to Motion to Take Deposition [Dkt. #169]: approximately 48  

  hours, resulting in $28,244.50 (for which defendants can actually account  

  given the above-stated deficiencies).  See, e.g., Billing Invoice [Dkt. #260- 
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  2] (Hudson 9/30/10, 10/1/10) (Moustakas 9/22/10, 9/27/10, 9/28/10,  

  9/30/10) (Skinner 9/22/10, 9/23/10, 9/28/10, 9/29/10, 9/30/10, 10/1/10). 

  

 - Opposition to Emergency Motion to Continue Trial Date [Dkt. #191]: 9.5  

  hours, resulting in $4,861.50.  See, e.g., Billing Invoice [Dkt. #260-2]  

  (Moustakas 11/8/10) (Skinner 11/8/10).   

  

 - Opposition to Motion for Extension of Time to File a Reply to Plaintiff’s  

  Opposition to the District’s Motion to Dismiss [Dkt. #11]: 6 hours,   

  resulting in $2,160.00.  See, e.g., Billing Invoice [Dkt. #260-2]   

  (Rosenstein 4/19/07 and 4/20/07).   

  

 - Opposition to Motion for Extension of Time to File a Pleading in   

  Response to Plaintiff’s Amended Complaint [Dkt. #16]: 7.8 hours,   

  resulting in $2,940.00.  See, e.g., Billing Invoice [Dkt. #260-2]   

  (Rosenstein 5/21/07, 5/22/07) (Moustakas 5/22/07).   

  

 - Opposition to Motion for Protective Order [Dkt. #54]: 33.9 hours,   

  resulting in $15,442.50.
12

  See, e.g., Billing Invoice [Dkt. #260-2] (Keast  

  6/12/08, 6/16/08, 6/17/08, 6/18/08, 6/24/08, 6/25/08, 6/26/08) (Moustakas  

  6/26/08). 

  

 - Motion for Extension of Time to Take Depositions and Compel Deposition 

  [Dkt. #87] and Motion for Hearing [Dkt. #89]: 22.2 hours, resulting in  

  $10,462.50.
13

  See, e.g., Billing Invoice [Dkt. #260-2] (Skinner 11/20/09,  

  11/21/09, 11/22/09, 11/24/09, 12/18/09).    

  

  3. Double recovery 

 Plaintiff impermissibly seeks a double recovery for 3.4 hours expended by Mr. 

Moustakas, resulting in $2,295.00, completing the same task twice on February 19, 2011.   See 

                                                 
12

 Ms. Keast‘s entries on 6/18/08, 6/20/08, and 6/24/08 are block-billed.  Because defendants are unable to 

determine the precise amount of time devoted to compensable work (i.e., work related to Motion to Compel [Dkt. 

#46]) versus the amount of time devoted to non-compensable work (i.e., work related to Opposition to Motion for 

Protective Order [Dkt. #47]), defendants have reduced these entries by 50% to arrive at the total number of hours 

devoted to preparing plaintiff‘s Opposition to Motion for Protective Order.    
13

 Mr. Skinner‘s entries on 11/20/09, 11/21/09, 11/22/09, and 11/24/09 are block-billed.  Because defendants are 

unable to determine the precise amount of time devoted to compensable work (i.e., work related to Motion to Take 

Deposition [Dkt. #88]) versus the amount of time devoted to non-compensable work (i.e., work related to Motion for 

Extension of Time to Take Depositions and Compel Deposition [Dkt. #87] and Motion for Hearing [Dkt. #89]), 

defendants have reduced these entries by 33% to arrive at the total number of hours devoted to preparing plaintiff‘s 

Motion for Extension of Time to Take Depositions and Compel Deposition [Dkt. #87] and Motion for Hearing [Dkt. 

#89].   
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Billing Invoice [Dkt. #260-2] (Moustakas 2/19/11).  Thus, an additional $2,295.00 should be 

deducted from plaintiff‘s recovery of attorneys‘ fees.     

  4. Travel 

 ―Travel time is supposed to be compensated at half the attorney‘s hourly rate.‖  Doer v. 

Rumsfeld, 501 F. Supp.2d 186, 193 (D.D.C. 2007) (citing Cooper v. United States R.R. 

Retirement Bd., 24 F.3d 1414, 1417 (D.C. Cir. 1994)); see also Miller v. Holzmann, 575 F. 

Supp.2d 2, 30 (D.D.C. 2008). 

 There are numerous entries wherein plaintiff seeks compensation for her attorneys 

traveling to and from court and to and from the arrest site.  It is impossible to determine precisely 

how much time plaintiff‘s attorneys expended traveling for which plaintiff seeks compensation 

given the pervasive use of block billing during the relevant time period.  Using Mr. Hudson‘s 

non-block billed entry of March 19, 2011 (.6 hours) as a guide, however, it appears plaintiff 

seeks compensation for 13.9 hours, resulting in $6,829.80, listed for travel which should be 

compensated at no more than half the attorney‘s hourly rate.  See, e.g., Billing Invoice [Dkt. 

#260-2] (Hudson 3/19/10, 11/9/10, 11/10/10, 3/24/11, 3/25/11) (Rosenstein 2/2/06) (Moustakas 

1/21/09, 2/20/09, 12/22/09, 10/27/10, 3/14/11, 3/25/11) (Skinner 3/3/09, 3/31/09, 4/28/09, 

10/8/09, 12/22/09, 3/17/10, 3/19/10, 3/29/10, 9/13/10, 10/27/10, 11/10/10, and 3/2/11).  

Defendants propose reducing the amount sought by plaintiff for time spent by her attorneys 

traveling by fifty-percent (50%), or $3,414.90.        

  4. Work on ―discovery motions‖   

 Plaintiff attempts to recover compensation for 12 hours, resulting in $6,900.00, based on 

Mr. Moustakas‘s purported ―work on discovery motions‖ in early-August 2008.  See Billing 

Invoice [Dkt. #260-2] (Moustakas 8/4/08, 8/5/08, 8/6/08, 8/7/08, and 8/8/08).  Compensating 
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plaintiff for these impermissibly vague entries (discussed in section II-B-1) is particularly 

troublesome and unwarranted given that plaintiff did not file anything with the Court in August 

or September 2008.  See Docket, generally.  Thus, an additional $6,900.00 should be deducted 

from plaintiff‘s recovery of attorneys‘ fees.      

* * * 

 The above-described defects justify at a minimum a reduction in any fees awarded by 

$258,056.40.   

 B. ACROSS-THE-BOARD REDUCTIONS 

 ―After the Court has subtracted out non-compensable time, the Court can conduct further 

across-the-board percentage reductions as appropriate when a large number of entries suffer from 

one or more deficiencies.‖  DL v. District of Columbia, 256 F.R.D. 239, 245 (D.D.C. 2009) 

(citing Role Models, 353 F.3d at 973).   

  1. Vague and inadequately documented billing entries 

 The Circuit has addressed inadequately documented fee requests in a number of ways, 

generally by reducing the overall fee request by a certain percentage, after deducting entries that 

were ―wholly inadequate.‖  Michigan v. EPA, 254 F.3d 1087, 1094-95 (D.C. Cir. 2001) 

(reducing request by 10%)); Kennecott v. EPA, 804 F.2d 763, 767 (D.C. Cir. 1986) (discounting 

fee request by 15% for poor documentation). 

 Plaintiff‘s billing entries do not satisfy her burden of establishing the reasonableness of 

the fee request, because the supporting documentation is not ―of sufficient detail and probative 

value to enable the court to determine with a high degree of certainty that such hours were 

actually and reasonably expended[.]‖  Role Models v. Brownlee, 353 F.3d 962, 970 (D.C. Cir. 
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2004) (quoting In re Olson, 884 F.2d 1415, 1428 (D.C. Cir. 1989) (per curiam) (emphasis 

omitted)).   

[W]e note numerous instances of documentation and specification that do not 

adequately describe the legal work for which the client is being billed.  This 

makes it impossible for the court to verify the reasonableness of the billings, 

either as to the necessity of the particular service or the amount of time expended 

on a given legal task….  [S]uch generic entries are inadequate to meet a fee 

applicant‘s ―heavy obligation to present well-documented claims.‖ 

 

Role Models, 353 F.3d at 971 (quoting In re Sealed Case, 890 F.2d 451, 455 (D.C. Cir. 1989) 

(per curiam); Kennecott Corp., 804 F.2d at 767).   

 Role Models addressed the effect of inadequate billing detail on recoverability.  Role 

Models, 353 F.3d at 971.  The court found that billing entries for ―researching and writing for 

appellate brief‖ and for time spent in telephone conferences or meetings ―the purposes of which 

are not provided[,]‖ failed to meet a fee applicant‘s ―heavy obligation to present well-

documented claims.‖  Id. (quoting Kennecott Corp., 804 F.2d at 767).  The court also found that 

entries for ―research‖ and ―writing‖ were similarly defective.  Id.; see also Holzmann, 575 F. 

Supp.2d at 21 (criticizing ―vaguely generic‖ billing entries in which no mention is made of the 

subject matter of a meeting or telephone conference). 

 The Circuit‘s reasoning is equally applicable to the current request.  A review of Messrs. 

Moustakas and Skinner‘s time entries alone reveals that many suffer from these same 

deficiencies. 

Date  Timekeeper  Hours  Description 

08/04/08 Moustakas  3.0  Work on discovery motions 

08/05/08 Moustakas  2.0  Work on discovery motions 

08/06/08 Moustakas  3.0  Work on discovery motions 

08/07/08 Moustakas  2.0  Work on discovery motions 

08/08/08 Moustakas   2.0  Work on discovery motions 

07/02/09 Skinner  1.5  Communicate with Mr. Moustakas about  

       case; review documents on Summation  

       database 
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07/03/09 Skinner  1.5  Communicate with Mr. Moustakas about  

       case; review documents on Summation  

       database 

11/03/09 Skinner  0.2  Communicate with client; communicate  

       with opposing counsel 

11/10/09 Moustakas  2.3  Discovery issues 

11/17/09 Moustakas  0.9  Review discovery 

02/01/10 Moustakas   0.5  File review 

02/20/10 Moustakas  0.7  Review final brief 

03/05/10 Moustakas  2.3  Review pleadings; edit response 

03/06/10 Moustakas  2.3  Meet with Mr. Skinner to discuss   

       things to do in preparation for trial 

03/15/10 Hudson  1.2  Researching belated continuance requests  

       based on surgery 

03/16/10 Hudson  2.0  Researching propriety of granting a late- 

       requested continuance for illness of a party  

       or witness 

04/22/10 Moustakas  2.2  Work on case 

08/20/10 Moustakas  9.0  Work on Longo Report and other   

       things 

06/02/10 Skinner  2.6  Draft trial memorandum 

06/03/10 Skinner  1.7  Draft trial memorandum 

06/04/10 Skinner  2.6  Draft trial memorandum 

06/23/10 Skinner  0.7  Meet with Mr. Moustakas to discuss   

       case 

06/25/10 Skinner  3.1  Draft case memorandum 

06/27/10 Skinner  6.5  Draft case memorandum 

06/28/10 Skinner  7.8  Draft case memorandum 

06/29/10 Skinner  3.0  Draft case memorandum 

08/25/10 Skinner  0.1  Communicate with Mr. Moustakas   

       and Mr. Hudson about case 

10/04/10 Moustakas  7.6  Work on brief 

10/06/10 Moustakas  8.9  Trial prep and briefing 

10/08/10 Moustakas  10  Work on brief and trial prep 

2/15/11 Moustakas  0.5  Confer with Mr. Osher regarding   

       minimizing costs for hot seat operator (0.3);  

       review email from Mr. Skinner regarding  

       outstanding issues (0.2) 

02/16/11 Skinner  0.3  Communicate with Mr. Moustakas   

       about trial matters  

02/17/11 Skinner  1.2  Review files in preparation for trial 

 

 The referenced entries simply lack the detail necessary for the Court to determine 

whether the fee request is reasonable.  With respect to Mr. Hudson‘s entries on March 15-16, 
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2010, the vague entries are particularly confusing given that defendants are unaware of any 

efforts by either party to continue the March 2010 trial date due to the illness of a party or 

witness.  Where, as here, ―the time records contain so little information, [the Court] has no basis 

for concluding that hours that appear to be excessive and redundant are in fact anything other 

than excessive and redundant.‖  Role Models, 353 F.3d at 972 (citing In re Espy (Townsend Fee 

Application), 346 F.3d 199, 204 (D.C. Cir. 2003)).  A fixed deduction for general deficiencies, as 

opposed to an entry-by-entry review, is appropriate when a large number of billing entries are 

deficient.  Role Models, 353 F.3d at 973.   

 Throughout counsel‘s submission there are numerous entries that lack sufficient detail to 

allow the Court to determine that the work performed was reasonable and necessary.   

  2. Block-billing 

―One disfavored practice is submitting time records that ‗lump together multiple tasks, 

making it impossible to review their reasonableness.‘‖  Doe v. Rumsfeld, 501 F. Supp.2d 186, 

192 (quoting Role Models, 353 F.3d at 971); see also Holzmann, 575 F. Supp.2d at 37 (block-

billing ―make[s] it impossible for the court to determine, with any degree of exactitude, the 

amount of time billed for a discrete activity‖) (quoting In re Olson, 884 F.2d 1415, 1428-29 

(D.C. Cir. 1989)).  Substantial block billing in counsel‘s billing invoices presents an 

insurmountable obstacle in verifying the reasonableness of the attorney hours for which plaintiff 

seek payment.  ―[W]hen an attorney bill[s] for more than one task in a day, the court is left to 

approximate the amount of time which should be allocated to each task.‖  In re Olson, 884 F.2d 

at 1428-29 (footnote and internal quotation marks omitted).  Therefore, district courts often make 

across-the-board percentage cuts when fee petitioners‘ supporting documentation contains such 

block billing, since the Court cannot determine the amount of time spent on any one particular 
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task.  See, e.g., Role Models v. Brownlee, 353 F.3d 962, 973 (D.C. Cir. 2004) (allowing 

reimbursement for only 50% of the requested attorney hours); Cobell v. Norton, 407 F. Supp.2d 

140, 160 (D.D.C. 2005).  In Cobell, the Court refused to ―undertake the futile task of separating 

plaintiff‘s block entries into their constituent tasks and apportioning a random amount to each.‖  

Id.  

Plaintiff asserts that ―the lion‘s share of hours were not block billed.‖  See Fee Petition 

[Dkt. #260-1] at 15.  However, a review of Goodwin Procter‘s Billing Invoice reveals over 1400 

hours worth of block billing, resulting in over $600,000 of billed time for which plaintiff seeks 

compensation.  See Block Billing Report, attached hereto as Exhibit D.  Goodwin Procter‘s 

pervasive use of block billing presents a significant problem because most entries suffer from 

other defects (e.g., vagueness, intra-office communications, clerical/ministerial tasks, etc.) which 

make it impossible to determine how much time was properly devoted to compensable activities 

and to extract the non-compensable time.
14

   

                                                 
14

 See, e.g., Billing Invoice [Dkt. #260-2] (Travel) (Rosenstein 2/2/06) (Moustakas 1/21/09) (Skinner 3/31/09, 

4/28/09, 10/8/09, 3/2/11) (Hudson 10/27/10, 11/09/10, 11/10/10, 3/2/11); (Intra-office communications) 

(Moustakas 5/25/06, 3/28/07, 3/28/08, 10/8/08, 4/1/09, etc.)  (Rosenstein 5/25/06, 7/26/06, 8/1/06, 8/15/06, 8/18/06, 

10/19/06, 10/31/06, 11/1/06, 11/13/06, 11/14/06, 12/11/06, 12/14/06, 12/15/06, 12/18/06, 12/20/06, 12/21/06, 

1/5/07, 1/11/07, 2/19/07, 2/21/07, 3/12/07, 3/15/07, 3/20/07, 3/26/07, 3/27/07, 3/28/07, 3/28/07, 3/30/07, 4/2/07, 

4/4/07, 4/13/07, 4/19/07, 4/20/07, 4/26/07, 5/2/07, 5/3/07, 5/7/07, 5/21/07, 5/22/07, 6/6/07, 6/8/07, 6/14/07, 6/19/07, 

6/25/07, 7/23/07, 7/26/07, 8/8/07, 8/9/07, 8/20/07, 8/27/07, 8/29/07, 8/30/07, etc.)  (Keast 12/3/07, 12/4/07, 1/7/08, 

1/10/08, 1/14/08, 2/13/08, 2/21/08, 3/10/08, 3/14/08, 3/21/08, 3/26/08, 3/28/08, 3/31/08, 4/22/08, 4/28/08, 4/29/08, 

4/30/08, 5/5/08, 5/30/08, 6/20/08, 8/5/08, 10/8/08, etc) (Skinner 1/29/09, 3/2/09, 3/3/09, 3/9/09, 3/17/09, 3/18/09, 

3/25/09, 3/27/09, 4/7/09, 4/8/09, 4/10/09, 4/13/09, 4/15/09, 4/16/09, 4/27/09, 4/28/09, 5/26/09, 5/27/09, 6/4/09, 

6/26/09, 7/2/09, 7/3/09, 8/24/09, 8/25/09, 8/26/09, 8/27/09, 8/28/09, 9/2/09, 9/24/09, 9/28/09, 9/30/09, 10/8/09, 

10/13/09, 10/17/09, 10/20/09, 10/21/09, 10/22/09, 10/23/09, 10/27/09, etc.) (Hudson 8/6/10, 8/17/10, 8/27/10, 

8/30/10, 9/1/10, 9/2/10, 9/3/10, 9/7/10, 9/9/10, 9/10/10, 9/13/10, 9/14/10, 9/17/10, 9/22/10, 9/29/10, 10/4/10, 

10/8/10, 10/11/10, 10/13/10, 10/21/10/10/22/10, 10/25/10, 10/27/10, 11/2/10, 11/3/10, 11/8/10, 11/9/10, 11/19/10, 

11/23/10, 2/7/11, 2/15/11, 2/17/11, etc.); (Clerical/Ministerial Tasks) (Rosenstein 8/10/06, 8/15/06, 10/19/06, 

10/31/06, 11/1/06, 11/13/06, 12/14/06, 12/15/06, 12/18/06, 12/20/06, 12/21/06, 1/5/07, 1/11/07, 3/12/07, 3/26/07, 

3/28/07, 3/30/07, 5/7/07, 5/22/07, 6/8/07, 6/11/07, 6/14/07, 6/19/07, 7/26/07, 8/9/07, 8/10/07, 8/27/07, etc.) (Keast 

1/14/08, 2/13/09, 2/21/08, 3/10/08,  4/24/08, 4/30/08, 5/1/08, 5/9/08, 5/30/08, 6/5/08, 6/6/08, 7/8/08, 8/5/08, etc.) 

(Moustakas 3/28/08, 10/8/08, etc.) (Skinner 1/21/09, 3/9/09, 3/18/09, 3/26/09, 4/13/09, 4/16/09, 5/6/09, 5/26/09, 

6/4/09, 8/25/09, 8/27/09, 8/31/09, 9/14/09, 9/24/09, 9/30/09, 10/23/09, 10/28/09, 10/30/09, 11/4/09, 11/9/09, 

11/23/09, 11/24/09, 1/15/10, etc.) (Hudson 8/18/10, 8/23/10, 8/30/10, 9/1/10, 9/8/10, 9/14/10, 9/17/10, 10/29/10, 

11/2/10, 11/3/10, 11/9/10, 11/18/10, 11/19/10, 2/23/11, 2/24/11, 3/1/11, 3/3/11, 3/4/11, 3/5/11, etc.); (Unsuccessful 

claims) (Rosenstein 6/14/06, 8/13/06, etc.) (Skinner 12/4/09, 12/7/09, 12/22/09, 12/23/09, 1/18/10, 1/19/10, 2/4/10, 
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  3. Intra-office communications  

Plaintiff‘s counsel improperly seeks payment for an excessive amount of time spent 

talking with each other.  See Billing Invoice [Dkt. #260-2], generally.  In fact, without even 

accounting for the numerous block-billed entries (which account for 1400 hours), plaintiff seeks 

compensation for 377 time entries that contain time billed for intra-office communication, and 

the subject frequently is extraordinarily generic—e.g., regarding the status of the case or tasks.  

See Intra-Office Communications Report, attached hereto as Exhibit E.
15

  While effective 

litigation may require a certain amount of intra-office communication, the amount of 

compensation plaintiff‘s attorneys and paralegals seek here for communicating with one another 

is patently unreasonable, particularly in light of the fact that they also request compensation at 

hourly rates above the prevailing D.C. market rates for elite legal representation in complex 

litigation.  See, e.g., In re Olsen, 884 F.2d at 1429 (―The hourly rates charged are of such 

magnitude as to indicate that the attorneys should have been able to decide on the proper strategy 

without the great number of strategy conferences attended by numerous firm lawyers.‖).  

Additionally, vague descriptions of the nature and subject matter of many of these intra-office 

communications render it objectively impossible to determine if they even had anything to do 

with this particular case.  As in private practice, ―[h]ours that are not properly billed to one‘s 

client are not properly billed to one‘s adversary pursuant to statutory authority.‖  Hensley, 461 

U.S. at 424 (emphasis in original).  

   

                                                                                                                                                             
etc.) (Hudson 9/22/2010); (Vague) (Skinner 7/2/09, 7/3/09, 8/24/09, 11/3/09, 11/21/09, 11/22/09, 11/25/09, 12/1/09, 

12/2/09, 12/3/09, 1/5/10, 1/7/10, etc.) (Moustakas 3/5/10) (Hudson 8/16/10, 9/10/10, 9/23/10, 10/4/10, 2/25/11, etc.); 

(Potential Experts/Witnesses) (Keast 3/14/08, 3/21/08, 3/26/08, 3/31/08, 4/22/08, 4/28/08) (Skinner 3/2/09, 4/7/09, 

8/24/09, 8/25/09, 8/27/09, 8/28/09, 11/9/0911/11/09); (Danaher) (Keast 4/22/08) (Skinner 9/1/09, 12/1/09, 1/8/10, 

1/11/10, 1/12/10, 1/13/10).         
15

 Exhibit E consists of all non-block billed time entries that appear in Goodwin Procter‘s Billing Invoice [Dkt. 

#260-2] in which one or more of the tasks in the description involves intra-office communication regarding the case.   
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  4. Clerical/Ministerial Tasks 

 Despite counsel‘s assertion that it excluded charges for ―arguably clerical tasks,‖ see 

Moustakas Decl. [Dkt. #260-2] at ¶ 29, Goodwin Procter‘s Billing Invoice is rife with entries 

seeking compensation for work that more appropriately should have been performed by non-

lawyers. See, e.g., Billing Invoice [Dkt. #260-2], generally; Clerical/Ministerial Tasks Report, 

attached hereto as Exhibit F.
16

   It should be noted that there are countless other block billed 

entries for which plaintiff seeks compensation for her attorneys‘ performance of ministerial 

tasks.  See, e.g., Billing Invoice [Dkt. #260-2], generally; see also footnote 14.   ―Clerical work is 

not compensable.‖  Friendship Edison Public Charter School Collegiate Campus v. Nesbitt, 752 

F. Supp.2d 1, 9 (D.D.C. 2010) (citing Jackson v. District of Columbia, 603 F. Supp.2d 92, 98 

(D.D.C. 2009); see also Loughner v. Univ. of Pittsburgh, 260 F.3d 173, 180 (3d Cir. 2001) 

(finding that it is not fair or reasonable for lawyers to claim the same high reimbursement rate for 

tasks varying from telephone calls with clients, legal research, letters concerning discovery 

requests, drafting of a brief, and trial time, when many of these tasks could be effectively 

performed by administrative assistants, paralegals, or secretaries). 

 For example, Mr. Skinner‘s entry for July 1, 2009, for ―[a]ssign[ing] Ms. Dysart to input 

information into Summation database‖ was properly excluded from the amount sought by 

plaintiff on the basis that it was ―ministerial.‖  See Billing Invoice [Dkt. #260-2] (Skinner 

7/1/09).  However, there are at least four additional entries where plaintiff‘s Goodwin Procter 

attorneys seek compensation for the same ministerial task.  See Billing Invoice [Dkt. #260-2] 

(Moustakas 4/16/09) (Skinner 3/16/09, 4/24/09, 4/30/09).  Similarly, Mr. Rosenstein‘s entry for 

                                                 
16

 Exhibit F consists of all identified non-block billed time entries from Goodwin Procter‘s Billing Invoice in which 

plaintiff seeks compensation for clerical/ministerial tasks performed by her attorneys.    
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January 4, 2007, for ―[p]repar[ing] and fil[ing] entry of appearance for Mr. Moustakas‖ was 

properly excluded from the amount sought by plaintiff on the basis that it was ―ministerial.‖  See 

Billing Invoice [Dkt. #260-2] (Rosenstein 1/4/07).  Yet, on January 11, 2011, Mr. Hudson billed 

for the same ministerial task.  See Billing Invoice [Dkt. #260-2] (Hudson 1/11/11).  

 There are also numerous entries where plaintiff‘s attorneys seek compensation for 

assigning tasks to other attorneys and non-lawyers.  See, e.g., Billing Invoice [Dkt. #260-2] 

(Moustakas 7/22/10, 8/17/10) (Skinner 4/30/09, 6/30/09, 2/17/10, 2/18/10, 3/2/10, 3/8/10, 3/9/10, 

3/11/10, 3/24/10, 3/30/10, 4/20/10, 5/16/10, 5/20/10, 6/16/10, 7/27/10, 8/12/10, 8/16/10, 8/27/10, 

9/2/10, 9/3/10, 9/14/10, 9/15/10, 10/1/10, 10/8/10, 10/21/10, 11/31/10, 12/10/10, 1/21/11, 

5/9/11).  Additionally, plaintiff‘s attorneys impermissibly seek compensation for supervising the 

performance of tasks by other individuals.  See, e.g., Billing Invoice [Dkt. #260-2] (Keast 6/2/08, 

6/4/08, 6/16/08, 6/17/08). 

 Throughout counsel‘s submission there are numerous additional entries which describe 

clerical/ministerial tasks that more appropriately should have been performed by non-lawyers.  

See, e.g., Billing Invoice [Dkt. #260-2] (Skinner 1/26/10 – ―arrange for filing of Response‖); 

(Skinner 2/16/10 – ―file opposition‖); (Hudson 2/26/10 – ―Calling DC Council offices to locate 

record of Chief Lanier‘s testimony before the Council‖); (Skinner 3/5/10 – ―Communicate with 

Court‘s IT Specialist and Plaintiff about location for videoconference deposition in Wellington, 

New Zealand‖); (Skinner 3/8/10 – ―arrange for paralegal and litigation technology support for 

trial‖); (Skinner 3/10/10 – ―communicate with court regarding telephonic conference with Judge 

Kennedy‖); (Skinner 3/11/10 – ―call court to discuss telephonic conference‖); (Moustakas 

3/17/10 – ―office conference with Mr. Osher regarding [sic] court visit [ ]; telephone conference 

with Mr. Skinner regarding connectivity in electronic courtroom and other related issues‖); 
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(Hudson 3/24/10 – ―meeting with Ms. Leon regarding research on DC police contract and police 

training materials‖); (Hudson 4/9/10 – ―coordinating documents for Mr. Moustakas‘s review [ ]; 

coordinating filing of reply [sic] and sur-reply with Ms. Waldron [ ]; coordinating exhibits for 

reply filing‖); (Hudson 8/4/10 – ―Confirm trial deadlines‖); (Skinner 8/24/10 – ―arrange for 

paralegal support at trial‖); (Skinner 10/27/10 – ―Meet with Ms. Livingston to review exhibit 

binders‖); (Skinner 11/10/10 – ―review ethics rules to determine whether client may use non-

refundable ticket purchased by the firm‖); (Hudson 1/25/11 – ―Review and approve billing 

request from Capitol Process Servers‖); (Skinner 2/28/11 – ―communicate with litigation 

technology personnel to discuss trial support matters‖); (Skinner 3/25/11 – ―communicate with 

client, trial team, firm, and press about jury verdict‖); (Hudson 4/8/11 – ―Research and calendar 

deadlines for post-trial matters [ ]; coordinate disposal of returned and unused witness checks‖).     

 Plaintiff also seeks compensation for purely clerical or secretarial tasks performed by a 

Goodwin Procter paralegal, Ms. Livingston.  See, e.g., Billing Invoice [Dkt. #260-2] (Livingston 

10/12/10 – ―Hand deliver documents to the District of Columbia Attorney General's office for 

trial expedite filing for Mr. Skinner‖); see also, e.g., id. (Livingston 8/27/10, 8/30/10, 9/2/10, 

9/3/10, 9/7/10, 9/15/10, etc.).  ―[P]urely clerical or secretarial tasks should not be billed at a 

paralegal rate regardless of who performs them.‖  Missouri v. Jenkins, 491 U.S. 274, 288 n.10 

(1989); see also Role Models, 353 F.3d at 973 (citing In re Meese, 907 F.2d 1192, 1203 (D.C. 

Cir. 1990) (―The court … deducts those charges by both paralegals and law clerks for such tasks 

as ‗delivering‘ or ‗picking up‘ various documents…. In our view, such tasks are ‗purely clerical 

or secretarial‘ and thus cannot be billed at paralegal or law clerk rates.‖)).   

 

 

Case 1:06-cv-01871-RCL   Document 268    Filed 12/21/11   Page 35 of 37



36 

 

* * * 

 The above-described defects justify at a minimum an across-the-board reduction in any 

fees awarded by an additional 15%.  See Holzman, 575 F. Supp.2d at 36 (―The relevant question 

is not whether the lodestar should be reduced due to counsel‘s impenetrable narratives, but by 

how much.‖) (emphasis in original)  

 

CONCLUSION 

 

 For the foregoing reasons, this Court should reduce plaintiff‘s award of attorneys‘ fees by 

$866,384.80 (i.e., total enhancement in fees over the presumptive maximum set by the USAO 

Laffey Matrix plus itemized deductions set forth in Section II-A), resulting in an adjusted award 

of $1,061,426.81 for work performed by Goodwin Procter, and $23,364.00 for work performed 

by the ACLU (i.e., amount sought by plaintiff).  The Court should then apply an across-the-

board reduction in any fees awarded to Goodwin Procter by an additional 15%, resulting in a 

final adjusted award of $902,212.79 for work performed by Goodwin Procter, and $23,364.00 

for work performed by the ACLU.      

Respectfully submitted, 

IRVIN B. NATHAN 

Attorney General for the District of Columbia 

 

GEORGE C. VALENTINE 

Deputy Attorney General, Civil Litigation Division 

                                                     

  ELIZABETH SARAH GERE 

   Assistant Deputy Attorney General, Civil Litigation 

   Division  
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/s/ Michael J. Lanzdorf                                     

MICHAEL J. LANZDORF  

D.C. Bar No. 997821 

   DWAYNE C. JEFFERSON  

  D.C. Bar No. 980813 

   Assistant Attorneys General 

441 Fourth Street, N.W., 6th Floor North 

Washington, D.C. 20001 

(202) 442-9840; (202) 727-6295  

Facsimile: (202) 741-0573  

Email:  Michael.Lanzdorf@dc.gov 
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