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ACT NOW TO STOP WAR AND END RACISM, et al., 

APPELLEES & CROSS-APPELLANTS, 
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APPELLANT & CROSS-APPELLEE. 

 
ON APPEAL FROM A JUDGMENT OF THE 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
 

MOTION OF THE APPELLANT DISTRICT OF COLUMBIA TO VACATE 
THE UNDERLYING DECISIONS AGAINST IT AS MOOT DUE TO THE 

APPELLEE MUSLIM AMERICAN SOCIETY FREEDOM 
FOUNDATION’S LOSS OF STANDING  

 
 

 Based on recently discovered information, the appellant District of Columbia 

moves to vacate as moot the judgment and rulings on appeal entered in favor of the 

appellee Muslim American Society Freedom Foundation (“MASF”).  Along with its 

co-plaintiff, MASF filed this suit for declaratory and injunctive relief challenging the 

constitutionality of the District’s regulations governing posting signs on public 

lampposts.  MASF’s standing to do so was based on its executive director’s sworn 

statement that MASF wished to post signage in a manner that would violate the 
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regulations.  A few years later, after dismissal of the co-plaintiff, the district court 

entered summary judgment for MASF, declaring certain regulations to be 

unconstitutional and enjoining their enforcement.  According to newly discovered 

information, though, prior to the entry of judgment MASF had announced its closure, 

citing “not having the resources” to continue its work.  (Ex. A at 4.)  The District 

recently informed MASF’s counsel of this new information and requested proof of 

MASF’s existence and standing, both presently and at the time of the district court’s 

judgment.  MASF’s counsel did not provide this proof.  Believing that the evidence 

shows MASF lacked standing at the time of summary judgment, and lacks standing 

now, the District moves to vacate as moot the judgment and rulings on appeal. 

BACKGROUND 

1. Procedural History. 

In 2007, MASF and its co-plaintiff, Act Now to Stop War and End Racism 

(“ANSWER”), filed suit claiming that the District’s postering regulations violated the 

First Amendment and the Due Process Clause (presumably of the Fifth Amendment).  

(Am. Compl. ¶ 48.)  At that time, the regulations limited the posting of any sign on a 

public lamppost to 60 days.  Street Sign Regulation Amendment Act of 1979, D.C. 

Law 3-50, § 2(b)(1), 26 D.C. Reg. 2733 (1979).  Signs “for individuals seeking 

political office in the District” were exempt from this time limit, provided that 

“political campaign literature shall be removed no less than thirty (30) days following 

USCA Case #12-7139      Document #1434813            Filed: 05/07/2013      Page 2 of 21



 
 

3

the general election.”  D.C. Law 3-50, § 2(b)(1).  Also excepted from the 60-day limit 

were signs “designed to aid in neighborhood protection from crime.”  Crime 

Prevention Sign Posting Act of 1980, D.C. Law 3-148, 27 D.C. Reg. 4884 (1980). 

After the district court dismissed MASF’s claims based on standing and 

ANSWER’s claims based on abstention, this Court reversed.  ANSWER v. District of 

Columbia, 589 F.3d 433 (D.C. Cir. 2009).  It held that, at the pleadings stage, MASF 

had standing because it “plainly indicated an intent to engage in conduct violating the 

[time] limit for posting.”  Id. at 435-36.  This Court cited a 2008 affidavit of MASF’s 

Executive Director, Mahdi Bray, that MASF “seeks to engage in postering . . . to the 

same extent as is afforded others, including those favored within the existing . . . 

regulation system,” and that it “must currently refrain from posting materials on 

public lampposts . . . in the same manner and with the same freedom as is allowed 

those whose speech pertains to neighborhood crime or whose speech supports a 

candidacy for elected office.”  Id. at 435.  This Court also partially reversed the district 

court’s decision to abstain on ANSWER’s claims.  Id. at 436-37. 

Around the time of this Court’s decision, the District Department of 

Transportation (“DDOT”) exercised its rulemaking authority, see D.C. Code § 10-

1141.04, to remove “the distinction . . . between political and non-political” signage. 

56 D.C. Reg. 8759, 8759 (2009) (emergency and proposed rulemaking).  The 

amendment provided that a sign “not related to a specific event shall be affixed for no 
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more than sixty days,” while a sign “related to a specific event may be affixed any 

time prior to the event but shall be removed no later than thirty (30) days following 

the event.”  57 D.C. Reg. 528 (2010) (final rulemaking). 

 In 2010, the plaintiffs supplemented their complaint.  In the unverified 

supplemental complaint, MASF re-affirmed its previously submitted position and 

alleged its “intent to engage in expressive activities which would violate the 60-day 

limit, but for the existence, and reality of enforcement, of the challenged regulations.”  

(Ex. E at 3, Supp. Compl. ¶¶ 16-17.)  It claimed it wished to initiate a “large-scale 

public campaign” against racial profiling, and that “[t]he posting and the relevancy” of 

its campaign signage is “intended to persist beyond sixty (60) days.”  (Ex. E at 4, 

Supp. Compl. ¶¶ 18, 24.)  Nevertheless, “the intended posting period for any given 

sign is not intended to exceed that generally authorized for signs or posters the content 

of which relates to a specific political election event.”  (Ex. E at 5, Supp. Compl. 

¶ 25.) 

Upon motion, the court dismissed ANSWER’s remaining claims but allowed 

MASF’s facial challenge to the regulations to proceed.  ANSWER v. District of 

Columbia, 798 F.Supp.2d 134 (D.D.C. 2011).  The court was concerned by the 

“event/non-event distinction.”  Id. at 145.  It agreed that “requiring posters related to 

events to be removed [within] 30 days following the event is straightforward.  A 

poster for an event that has already occurred is more likely to constitute litter and 
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blight than a poster for a future event or a general political message.”  Id. at 148.  But 

the court was unclear how the other provision—allowing signs related to a specific 

event to be affixed any time prior to the event—advanced those “anti-littering and 

esthetic interests.”  Id. at 149.  If the District could not make such a showing, then, in 

the court’s view, the regulation would be neither “content-neutral” nor “narrowly 

tailored.”  Id.  Additionally, the court found that the complaint also sufficiently stated 

a “vagueness claim” given the “practical uncertainties” about the meaning of “event.”  

Id. at 151. 

Following the court’s ruling on the motion to dismiss, DDOT adopted 

additional amendments to the postering regulations.  See 58 D.C. Reg. 8410 (2011) 

(emergency and proposed rulemaking); 59 D.C. Reg. 273 (2012) (final rulemaking).  

Those amendments created a new durational limit of 180 days for all signs, while still 

requiring that a sign related to a specific event be removed 30 days after the event.  24 

D.C.M.R. § 108.5-.6.  The amendments also newly defined “event” as “an occurrence, 

happening, activity or series of activities, specific to an identifiable time and place, if 

referenced on the poster itself or reasonably determined from all circumstances by the 

inspector.”  24 D.C.M.R. § 108.13. 

 In 2012, MASF’s counsel took discovery from the District.  (See Def. Mot. for 

Protective Order, Mem. 1-2.)  After the District propounded its own discovery 

requests, though, MASF’s counsel moved for a protective order and sanctions, 
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contending that any discovery by the District was unauthorized.  (Pl. Mot. for 

Protective Order.)  The court agreed, finding “no express authorization” in its 

scheduling order for the District to take discovery.  (Mem. Op. 10/4/12 at 8.)  It 

awarded MASF $15,910 in fees and costs as a sanction under Fed. R. Civ. P. 16(f)(2).  

(See Mem. Op. 11/19/12 at 1.) 

 After discovery closed, the court entered summary judgment for MASF.  (See 

Mem. Op. 11/29/12.)  While recognizing that the District’s asserted interests in “litter 

control and esthetics can act as significant content-neutral interests,” the court found 

that that the District lacked any “admissible evidence” explaining how the rule that 

event-related posters be removed 30 days after the event advanced those interests.  (Id. 

at 18, 24-25.)  The court also decided that the regulations, in addressing whether a 

sign is event-related, “delegate administrative discretion to individual enforcement 

officers in violation of the Due Process Clause.”  (Id. at 50.)   

 The District appealed and ANSWER cross-appealed. 

2. Newly Discovered Information. 

 After noting this appeal, the District discovered information indicating that 

MASF had ceased to exist prior to the summary judgment and sanctions rulings.  The 

District’s appellate counsel found an internet article that reported: “The Muslim 

American Society’s Freedom Foundation announced its closure on June 17, 2011, 

citing ‘not having the resources that would allow [continuing] advocacy and 
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organizing work’ in a final email to supporters.”  MAS Freedom Closes Due to Lack of 

Funding, THE MUSLIM LINK, June 29, 2011 (accessible at: 

http://www.muslimlinkpaper.com/index.php/community-news/community-news/ 

2654-mas-freedom-closes-due-to-lack-of-funding.html) (alteration in original); (see 

Ex. A at 4).  Because MASF’s complaint had listed a District of Columbia address, 

District counsel searched public records business filings, which revealed that “Muslim 

American Society Freedom” had been an incorporated entity at the time the suit had 

been filed, but its status is now recorded as “revoked.”  (Ex. A at 8.)  The District’s 

Department of Consumer and Regulatory Affairs further reported to District counsel 

that no entity with “Muslim American Society Freedom” in its name was currently 

registered in the District.  (Ex. A at 1.)  As District counsel also discovered, the 

website that MASF previously operated is now inaccessible and apparently defunct.  

(Ex. A at 1.) 

 Providing MASF’s counsel this newly discovered information, the District 

requested evidence of MASF’s existence and standing, both presently and at the time 

of the district court’s rulings.  (Ex. A at 1-2.)  Advising that it would consider a motion 

to vacate the orders on appeal based on counsel’s response, the District requested that 

the response include “sworn statements, or other documentary evidence that would be 

satisfactory to a court.”  (Ex. A at 2.)  It also requested that such evidence show that 

“MASF’s activities are, and were at the time of entry of the orders on appeal,” as they 
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had been previously represented to the courts, including in the plaintiffs’ supplemental 

complaint in 2010.  (Ex. A at 2.)  The District additionally sought “all relevant 

documentation” regarding MASF’s announcement of its closure in June 2011, as well 

as an explanation of why such information had not been previously disclosed.  (Ex. A 

at 2.) 

  The only evidence MASF’s counsel provided in response was a new, 

perfunctory affidavit by Mr. Bray, MASF’s former executive director.  (Ex. B at 2-3.)  

Mr. Bray stated: “I continue to serve MASF and its volunteer service corps as an 

advocacy organizer as well as spiritual leader.”  (Ex. B at 3.)  He also declared: “At 

the time of the entry of the orders on appeal and as of today, MASF and its volunteers 

have engaged and intend to engage in civil and human rights advocacy activities.”  

(Ex. B at 3.)  Citing the plaintiffs’ supplemental complaint, Mr. Bray further stated: 

“Our desire and intent to poster ‘in response to persistent and current events’ 

persist[].”  (Ex. B at 3 (alteration omitted).)  His declaration provided no specifics, 

however.  Although MASF’s counsel alleged in the accompanying letter that MASF’s 

closure announcement was issued by “a departing staff member without 

authorization” (Ex. B at 2), Mr. Bray’s declaration did not address the issue at all, 

simply stating that “[i]t is incorrect to assert that Muslim American Society Freedom 

(MASF) ‘ceased to exist by June, 2011’” (Ex. B at 3).  Moreover, he made no claim 

that any effort had been made to withdraw or correct the announcement of MASF’s 
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closure; that MASF’s website had been re-activated; or that any actions had been 

taken to re-institute MASF’s operations.  (See Ex. B at 3.) 

 The District advised MASF’s counsel that, given the inadequacy of the 

response, it would file the present motion.  (See Ex. C.)  In response, MASF’s counsel 

objected but provided no additional evidence of standing.  (Ex. C; see also Ex. D.)  

ARGUMENT 

I. This Court Should Vacate The Rulings Under Review Since MASF Lost 
Standing Before They Were Entered And Continues To Lack Standing On 
Appeal. 

 The district court’s invalidation of the District’s postering regulations should be 

vacated based on standing and mootness.  “Because Article III limits the constitutional 

role of the federal judiciary to resolving cases and controversies, a showing of 

standing is an essential and unchanging predicate to any exercise of [federal court] 

jurisdiction.”  Nat’l Ass’n of Home Builders v. EPA, 667 F.3d 6, 11 (D.C. Cir. 2011) 

(internal quotation marks omitted).  “This requirement assures that there is a real need 

to exercise the power of judicial review in order to protect the interests of the 

complaining party.”  Summers v. Earth Island Inst., 555 U.S. 488, 493 (2009) (internal 

quotation marks and citation omitted).  “Where that need does not exist, allowing 

courts to oversee legislative or executive action would significantly alter the allocation 

of power . . . away from a democratic form of government.”  Id.  (internal quotation 

marks and citation omitted). 
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“To qualify as a case fit for federal-court adjudication, an actual controversy 

must be extant at all stages of review, not merely at the time the complaint is filed.”  

Chamber of Commerce v. EPA, 642 F.3d 192, 199 (D.C. Cir. 2011).  “Thus, even 

where litigation poses a live controversy when filed, [federal courts] must dismiss a 

case as moot if events have so transpired that the decision will neither presently affect 

the parties’ rights nor have a more-than-speculative chance of affecting them in the 

future.”  Id. (internal quotation marks and brackets omitted).  Indeed, it is counsel’s 

obligation and “continuing duty” to promptly notify the Court of any new information 

that might affect standing.  Bd. of License Comm’rs of Tiverton v. Pastore, 469 U.S. 

238, 240 (1985) (“When a development . . . could have the effect of depriving the 

Court of jurisdiction due to the absence of a continuing case or controversy, that 

development should be called to the attention of the Court without delay.”). 

“The party invoking federal jurisdiction bears the burden of establishing the[] 

elements [of standing].”  Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992);  

accord Dominguez v. UAL Corp., 666 F.3d 1359, 1362 (D.C. Cir. 2012). 

To establish standing to seek injunctive relief, “a plaintiff must show that he is 

under threat of suffering ‘injury in fact’ that is concrete and particularized; the threat 

must be actual and imminent, not conjectural or hypothetical; it must be fairly 

traceable to the challenged action of the defendant; and it must be likely that a 

favorable judicial decision will prevent or redress the injury.”  Summers, 555 U.S. at 
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493.  Because these elements are “not mere pleading requirements but rather an 

indispensable part of the plaintiff’s case, each element must be supported in the same 

way as any other matter on which the plaintiff bears the burden of proof, i.e., with the 

manner and degree of evidence required at the successive stages of the litigation.”  

Lujan, 504 U.S. at 561. 

 While this Court in an earlier appeal found that MASF had standing when the 

complaint was filed, the District contends that MASF lost standing by the time 

summary judgment was entered.  This Court found standing “at the stage of a motion 

to dismiss” based on Mr. Bray’s 2008 affidavit, concluding that it was a “credible 

statement of intent to engage in violative conduct.”  ANSWER, 589 F.3d at 435-36.  

Unbeknownst to the District though, circumstances had changed markedly by the time 

of summary judgment.  As newly discovered information reveals, MASF had 

announced its closure in June 2011, over a year before the district court’s summary 

judgment decision, explaining that it did “not hav[e] the resources” to continue its 

work.  (Ex. A at 4.)  Based on all the information presently available, this Court should 

therefore consider whether, during this litigation, MASF lost standing.  See Humane 

Soc’y v. Babbitt, 46 F.3d 93, 96 (D.C. Cir. 1995) (“We must examine standing on 

appeal even where, as here, the court below did not address the question . . . ‘for every 

federal appellate court has a special obligation to satisfy itself not only of its own 

jurisdiction, but also that of the lower courts in a cause under review . . . .’”). 
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MASF has the same burden now as when it sought and obtained summary 

judgment: “it must support each element of its claim to standing ‘by affidavit or other 

evidence.’”  Sierra Club v. EPA, 292 F.3d 895, 899 (D.C. Cir. 2002).  Moreover, 

“[a]ffidavits containing general averments, conclusory allegations, and speculative 

‘some day’ intentions are inadequate to demonstrate injury in fact.”  Am. Library 

Ass’n v. FCC, 401 F.3d 489, 496 (D.C. Cir. 2005) (internal quotation marks omitted).  

Placing this burden on the plaintiff is proper since “[t]he facts upon which a [plaintiff] 

relies for its standing to sue are necessarily peculiar to it and are ordinarily within its 

possession.”  Sierra Club, 292 F.3d at 901.  Although the District gave MASF’s 

counsel the opportunity to prove MASF’s continued existence and standing despite the 

newly uncovered information (Ex. A), the evidence counsel provided in response is 

quite inadequate to meet this burden (see Ex. B).  

A. There has been an insufficient showing that MASF, the legal entity 
that brought this suit, still exists or even existed at the time of the 
rulings on appeal. 

 Most fundamentally, there is no showing that MASF continues to exist despite 

its announced closure.  See Pastore, 469 U.S. at 239-40 (dismissing writ of certiorari 

as moot after licensee challenging license revocation went out of business); Am. 

Family Life Ins. Co. v. FCC, 129 F.3d 625, 630-31 (D.C. Cir. 1997) (finding that 

licensee’s challenge to agency order became moot after the licensee sold its television 

stations and dissolved). 
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The only evidence offered to support MASF’s continued existence is a new, 

conclusory affidavit by Mr. Bray.  Described alternatively as a “volunteer,” “advocacy 

organizer,” and “spiritual leader” for MASF, Mr. Bray does not claim actual authority 

to act or speak on its behalf, or even that he holds an official position within the 

alleged organization.  (Ex. B at 2-3.)  Indeed, he does not identify MASF as having 

any cognizable legal status, if it even exists at all.  (Ex. B at 3.)  Although vaguely 

stating “[i]t is incorrect to assert that Muslim American Society Freedom (MASF) 

‘ceased to exist by June, 2011,’” Mr. Bray’s affidavit does not explain or dispute the 

critical publicly available information—that MASF had announced its closure due to a 

lack of resources.  (Ex. B at 3; see Ex. A at 4.)  While MASF’s counsel represents that 

the announcement was made by “a departing staff person without authorization,” no 

evidence supports counsel’s representation, nor are any other details provided.  (Ex. B 

at 2); see Sierra Club, 292 F.3d at 901 (“[This Court] require[s] more than 

representations of counsel in order to establish a complainant’s standing.”).  Notably, 

there is no evidence that MASF ever sought to withdraw or correct its closure 

announcement or to re-institute its operations.  (See Ex. B at 3.) 

Having failed to disclose to the courts MASF’s closure announcement, MASF’s 

counsel now leaves it to conjecture how the entity that filed suit and then announced 

its closure still continues to exist.  At the time that this lawsuit was brought in 2007, 

MASF was an entity incorporated in the District of Columbia.  (Ex. A at 8.)  The 
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District’s records now show its entity status as “revoked.”  (Ex. A at 8.)  There is no 

claim that MASF is registered with any other government agency.  MASF’s counsel 

has made no representation, let alone provided evidence, that MASF has in existence 

or effect any “articles of association” or other governing documents.  MASF has also 

not shown that it has any director, officer, or manager, or an identifiable membership.   

In fact, MASF’s counsel successfully objected to any discovery by the District, 

thereby avoiding the problem of finding anyone capable of signing interrogatory 

answers on MASF’s behalf.   At a minimum, MASF would have to show it continues 

to exist in a legally recognizable and verifiable form, and that in its current form it is a 

legal successor to MASF as it existed at the time of the complaint, in order to still 

have a legally protected interest in this litigation.  See Am. Family Life Ins. Co., 129 

F.3d at 630-31.  A mere assertion that MASF exists as a legal entity is insufficient to 

make it so or to justify continued federal court jurisdiction.   

B. Even assuming that MASF exists, it lacked at the time of summary 
judgment, and continues to lack, proof of a concrete intent to poster 
in violation of the regulations. 

 Even assuming that MASF had not closed as it announced it had, it still cannot 

show an “injury in fact.”  To have standing to seek prospective relief against the 

enforcement of the District’s postering regulations, the plaintiffs must show a threat of 

an “injury in fact” that is both “concrete and particularized” and “actual and 

imminent.”  Summers, 555 U.S. at 493.  In its 2010 supplemental pleading, MASF 
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alleged that it would poster on public space in the District as part of its intended 

“large-scale public campaign and mass mobilizations against racial profiling.”  (Ex. E 

at 4, Supp. Compl. ¶¶ 18, 20.)  However, the following year, MASF simultaneously 

announced not only its closure, but also that it did “not hav[e] the resources that would 

allow [continuing] advocacy and organizing work.”  (Ex. A at 4 (alteration in 

original).)  It follows that, without such resources, it cannot carry out its previously 

intended large-scale public campaign and related postering.  And if MASF cannot 

show that it will actually poster on public lampposts in the District, even if the 

challenged regulations are invalidated, then it cannot be suffering an “actual and 

imminent” threat of injury from enforcement of the challenged regulations. 

 Mr. Bray’s new affidavit is insufficient to show an injury in fact.  It simply 

reasserts, in the most conclusory fashion, that “MASF maintains ‘its ongoing intent to 

engage in political postering’” and that “[o]ur desire and intent to poster ‘in response 

to persistent and current events’ persist[].”  (Ex. B at 3 (quoting Ex. E at 3-4, Supp. 

Compl. ¶¶ 16, 18) (alterations omitted).)  The affidavit does not address or dispute the 

closure announcement’s statement that MASF lacked the resources to continue its 

advocacy and organizing work.  Moreover, by providing no details at all about the 

intended postering, especially despite MASF’s stated lack of resources, the new 

affidavit reveals nothing more than speculative, “some day” intentions, which cannot 

establish standing.  As the Supreme Court has explained: “Such ‘some day’ 
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intentions—without any description of concrete plans, or indeed even any 

specification of when the some day will be—do not support a finding of the ‘actual or 

imminent’ injury that our cases require.”  Summers, 555 U.S. at 496 (quoting Lujan, 

504 U.S. at 564); accord Alaska Legislative Council v. Babbitt, 181 F.3d 1333, 1339 

(D.C. Cir. 1999) (lost opportunity to hunt and fish on public lands, without specific 

plans to do so, does not establish standing). 

 There is an even more fundamental standing defect as well—MASF has never 

asserted an intent to poster in violation of the regulations that were in effect at the time 

of summary judgment.  The preceding version of the regulations had imposed a 60-

day durational limit for signs not related to a specific event; event-related signs, 

though, could be posted at any time prior to the event provided that they were 

removed 30 days after the event.  57 D.C. Reg. 528 (2010).  Challenging these earlier 

regulations, the plaintiffs’ supplemental complaint asserted that, as part of MASF’s 

intended campaign, “[t]he posting and the relevancy of the issue advocacy signs and 

posters, is concretely and substantially intended to persist beyond sixty (60) days.”  

(Ex. E at 5, Supp. Compl. ¶ 24.)  It further represented that “the intended posting 

period for any given sign is not intended to exceed that generally authorized for signs 

or posters the content of which relates to a specific political election event.”  (Ex. E at 

5, Supp. Compl. ¶ 25.)  Over a year before summary judgment, however, the 

regulations had been amended in a manner that resolved MASF’s articulated concerns.  
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See 58 D.C. Reg. 8410 (2011); 59 D.C. Reg. 273 (2012).  The amended regulations 

increased the durational limit to 180 days and applied it to all signs.  24 D.C.M.R. 

§ 108.5.  Those amendments thus eliminated the unrestricted period of time that event-

related signs could be posted prior to the event, though such signs still had to be 

removed 30 days after the event.  24 D.C.M.R. § 108.6.  Despite these amendments, 

MASF has never asserted an intent to post beyond the 180-day limit (as opposed to 

the 60-day limit) or to post event-related signs beyond the 30-day post-event period. 

Indeed, the supplemental complaint’s allegations are inconsistent with an intent 

by MASF to engage in such violative conduct.  Since MASF had disclaimed an intent 

to post beyond the period allowed for event-related signs (Ex. E at 5, Supp. Compl. 

¶ 25), and since the amended regulations increased the durational limits so that event-

related signs no longer receive arguably preferential treatment, MASF has essentially 

denied any intent to poster in a manner that would violate those regulations.  See 

ANSWER, 589 F.3d at 435-36; Glenn v. Holder, 690 F.3d 417, 421-23 (6th Cir. 2012) 

(holding that plaintiffs wishing to practice anti-homosexual religious beliefs lacked 

standing to challenge federal Hate Crimes Act because they showed no intent to 

violate it).  Thus, the threat of injury that the postering regulations pose to MASF is 

pure conjecture and noncognizable.  See De Funis v. Odegaard, 416 U.S. 312, 320 

(1974) (“[S]peculative contingencies afford no basis [to] pass[] on the substantive 

issues the petitioner would have us decide, in the absence of evidence that this is a 
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prospect of immediacy and reality.” (internal quotation marks, brackets and citation 

omitted)); Bois v. Marsh, 801 F.2d 462, 466 (D.C. Cir. 1986) (finding ex-

servicemember’s challenge to the Army’s grievance procedures moot, despite 

assertion that “she could still have an interest in making the Army a career” if the 

challenged procedures were changed (brackets omitted)). 

C. Based on mootness, the Court should vacate the rulings on appeal 
and remand with directions to dismiss MASF’s claims. 

This Court should vacate as moot the decisions under review due to MASF’s 

loss of standing.  See Maydak v. United States, 630 F.3d 166, 177 (D.C. Cir. 2010) 

(“Where, as here, a claim cannot be reviewed on appeal due to mootness or a lack of 

standing, we typically vacate the District Court’s judgment on the merits and remand 

with instructions to dismiss.”).  For purposes of the summary judgment decision in 

favor of MASF, it does not ultimately matter whether this case became moot before or 

after the decision was made.  In either event, that decision is presently unreviewable.  

See id.  This Court should therefore vacate the order entering summary judgment and 

awarding relief (Docket No. 85), as well as the accompanying memorandum opinion 

(Docket No. 86), and remand with instructions to dismiss MASF’s claims for lack of 

jurisdiction.  See id.; Flynt v. Weinberger, 762 F.2d 134, 135 (D.C. Cir. 1985) 

(affirming dismissal on mootness and specifically vacating a district court opinion that 

“offered judgments on the underlying merits of the dispute”). 
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The sanctions ruling warrants similar treatment.  If MASF ceased to exist by 

June 2011 as it announced, then it had no capacity thereafter to pursue its claims in the 

district court.  At the very least, MASF’s counsel should have disclosed the announced 

closure before continuing to prosecute those claims.  It is only by virtue of the non-

disclosure of the announcement and continued pursuit of MASF’s claims that the 

District later propounded discovery to which MASF’s counsel objected and sought 

sanctions.  Under these circumstances, MASF had no right to seek such sanctions in 

the first place.  Accordingly, the sanctions orders (Docket Nos. 67, 81, 83) and 

accompanying memorandum opinions (Docket Nos. 68, 82, 84) should be vacated.  

Alternatively, even assuming MASF was not foreclosed from seeking sanctions, the 

sanctions ruling should still be vacated so that the district court may reconsider its 

ruling in light of the newly discovered information presented in this motion.  The 

District should be permitted to argue that this newly discovered information, as well 

as MASF’s counsel’s failure to disclose it previously, presents “other circumstances 

mak[ing] an award of expenses unjust.”  Fed. R. Civ. P. 16 (f)(2). 
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CONCLUSION 

 This Court should vacate the summary judgment and sanctions rulings in favor 

of MASF and remand with instructions to dismiss MASF’s claims for lack of 

jurisdiction. 

Respectfully submitted, 

IRVIN B. NATHAN 
Attorney General for the District of Columbia 
 
TODD S. KIM 
Solicitor General 
   
DONNA M. MURASKY 
Deputy Solicitor General 
 
/s/ Carl J. Schifferle      
CARL J. SCHIFFERLE 
Assistant Attorney General 
Office of the Solicitor General  
 
Office of the Attorney General 
441 4th Street, NW, Suite 600S 
Washington, D.C. 20001 

May 2013 (202) 724-6624 
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