
UNITED STATES DISTRICT COURT FOR  
THE DISTRICT OF COLUMBIA 

 
ERIC W. PAYNE 

  
    Plaintiff, 
     v.            
 
DISTRICT OF COLUMBIA, et al. 
  
   Defendants.   

 
 
 
Case No. 1:10-cv-00679-PLF 
 
 
   

 
DEFENDANTS’ MOTION TO DISMISS 

 
 Defendants move pursuant to Fed. R. Civ. P. 12(b)(6) to dismiss this action.  Plaintiff is a 

former Director of Contracts for the Office of the Chief Financial Officer (“OCFO”).  He brings 

this action in connection with his termination from that position.  None of the claims offered by 

plaintiff state a claim on which relief can be granted.   

• Plaintiff cannot succeed on his “constitutional defamation” claim because he has failed to 

allege that a defamatory statement was made in connection with his termination and the 

facts alleged in the Amended Complaint do not support a plausible claim that he was 

deprived of a liberty interest. 

• Plaintiff has not alleged protected activity under the D.C. False Claims Act. 

• The statute of limitations has expired for plaintiff’s claim under the D.C. Whistleblower 

Protection Act. 

• Plaintiff’s remaining claims are preempted by the CMPA. 

• Plaintiff has not alleged sufficiently extreme or outrageous behavior to succeed on his 

intentional infliction of emotional distress claim. 

• Defendant Ghandi has immunity for plaintiff’s claims. 
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These reasons are explained in detail in the attached memorandum of points and authorities.  A 

proposed order is also attached hereto.   

WHEREFORE, for the foregoing reasons, defendants move this Honorable Court to 

dismiss this action with prejudice. 

Dated:  June 30, 2010.  

     Respectfully submitted, 
 
     PETER J. NICKLES 
      Attorney General for the District of Columbia 
 
      GEORGE C. VALENTINE 
      Deputy Attorney General, Civil Litigation Division 
      
     /s/ William B. Jaffe            
      WILLIAM B. JAFFE [D.C. Bar No. 502399] 
      Chief, General Litigation Section III 
 
      /s/ Sarah L. Knapp             
      SARAH L. KNAPP [D.C. Bar No. 470008] 
      Assistant Attorney General 

 441 Fourth Street, N.W., 6th Floor South 
  Washington, D.C. 20001 

      (202) 724- 6528 (phone)                 
      (202) 741-5906 (fax) 
      Email:  sarah.knapp@dc.gov 
 
     /s/ Reid S. Whitten                                        _ 

Reid S. Whitten1 
Special Assistant to the Attorney General 

 441 Fourth Street, N.W., 6th Floor South 
  Washington, D.C. 20001 

      (202) 724- 6528 (phone)                 
      (202) 741-5906 (fax) 
      Email:  reid.whitten@dc.gov  

                                                 
1 Mr. Whitten is appearing pro bono and is supervised in his work on this case by Sarah L. Knapp.   
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF DEFENDANTS’ 

MOTION TO DISMISS 
 

Defendants move pursuant to Fed. R. Civ. P. 12(b)(6) to dismiss this action.  Plaintiff is a 

former Director of Contracts for the Office of the Chief Financial Officer (“OCFO”).  He brings 

this action in connection with his termination from that position, seeking redress for 1) 

constitutional defamation in violation of his Fifth Amendment rights; 2) retaliation in violation 

of D.C. False Claims Act; 3) violation of the D.C. Whistleblower Protection Act; 4) wrongful 

discharge in violation of public policy; and 5) intentional infliction of emotional distress. 

Plaintiff fails to state a claim on which relief can be granted.  For reasons explained in further 

detail below, this action should be dismissed with prejudice.    

FACTUAL BACKGROUND 

This case arises from plaintiff’s termination from his position as the Director of Contracts 

for the OCFO.  Plaintiff held that position from May 14, 2006 until he was terminated on 

January 9, 2009.  See Am. Compl. ¶¶ 10, 65.  According to plaintiff, during his tenure in this 

position, a number of issues arose surrounding the award of a contract for a new gaming system 

network and platform for the D.C. Lottery.  Id. ¶¶ 22 – 47.   Plaintiff claims that the CFO and the 
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OCFO failed to act to award the contract and allowed elected and executive officials to have 

improper input in to the award process.  Id.   

Plaintiff complains that when he informed these parties that there was no legal basis for 

changing the award decision, he was subject to a series of retaliatory acts by his superiors.  Id. ¶¶ 

34 – 63.  During this period, plaintiff claims that he also reported his concerns internally, to the 

OCFO’s Office of Integrity and Oversight, and externally to the Office of the Inspector General.  

Id.  ¶¶ 36-42.  Plaintiff claims that as a result of reporting his concerns, he was demoted, 

subjected to several internal investigations, pressured to resign, and ultimately terminated.  Id. ¶¶ 

37 -66.  According to the Amended Complaint, none of the internal investigations into plaintiff 

resulted in a finding of misconduct.  Id. ¶¶ 37, 51.  Plaintiff also alleges that during the period of 

his demotion, he was asked to improperly backdate two contracts.  Id.  ¶ 61.  According to his 

complaint, plaintiff refused to do so.  Id. ¶¶ 62-64.  He was ultimately terminated on January 9, 

2009.  Id. ¶ 66. 

STANDARD OF REVIEW 

 “[T]o survive a motion to dismiss, a complaint must contain sufficient factual matter, 

accepted as true, to state a claim to relief that is plausible on its face.” Ashcroft v. Iqbal, 129 S. 

Ct. 1937, 1949 (2009) (internal quotation marks omitted); Bell Atl. Corp. v. Twombly, 550 U.S. 

544, 570 (2007) (abrogating the oft-quoted language from Conley, 355 U.S. at 45-56, instructing 

courts not to dismiss for failure to state a claim unless it appears beyond doubt that “no set of 

facts in support of his claim would entitle him to relief”).  A claim is facially plausible when the 

pleaded factual content “allows the court to draw the reasonable inference that the defendant is 

liable for the misconduct.” Iqbal, 129 S. Ct. at 1949.  Although “detailed factual allegations” are 

not required to withstand a Rule 12(b)(6) motion, a plaintiff must offer “more than labels and 
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conclusions” to provide “grounds” of “entitle [ment] to relief.” Twombly, 550 U.S. at 555.  A 

complaint alleging facts which are “‘merely consistent with’ a defendant's liability, ... ‘stops 

short of the line between possibility and plausibility of ‘entitlement to relief.’” Iqbal, 129 S. Ct. 

at 1949 (quoting Twombly 550 U.S. at 557) (brackets omitted).  The facts asserted in the 

Amended Complaint do not support plaintiff’s conclusory legal assertions.  Consequently, this 

action should be dismissed. 

ARGUMENT  
 

I. Plaintiff has failed to state a claim for “constitutional defamation.” 
 
 The first count of the Complaint is captioned “Constitutional Defamation.”   Plaintiff 

claims that his termination “and the publicity attached thereto” suggest that he “was dishonest, a 

liar and terminated for reasons related to performance.”  Am. Compl. ¶ 73.  According to 

plaintiff, this “placed a significant roadblock on his ability to obtain full time employment” or, in 

the alternative “created a stigma that foreclosed [his] freedom to take advantage of other 

employment opportunities.”  Id. ¶¶ 74, 75.  Plaintiff further alleges that he “suffered and 

continues to suffer from injury to his liberty interest under the Fifth Amendment, including 

embarrassment, humiliation, mental anguish and loss of reputation.”  Id. ¶77.  These allegations 

do not state a claim for “constitutional defamation.” 

Injury to reputation alone is not sufficient to support a “constitutional defamation” claim.  

See Paul v. Davis, 424 U.S. 693, 706 (1976). As this Court has explained,  

“To state a due process claim based on the defamatory statements of 
government officials, a plaintiff must present a claim under one of two 
theories. The first type of claim, usually referred to as a "reputation-plus" 
claim, requires the conjunction of official defamation and adverse 
employment action. To state a reputation-plus claim, a plaintiff must 
allege defamation that is accompanied by a discharge from government 
employment or at least a demotion in rank and pay. 
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Second, a plaintiff may state a claim based on the combination of an 
adverse employment action and a stigma or other disability that foreclosed 
[the plaintiff's] freedom to take advantage of other employment 
opportunities.  This differs from a "reputation-plus" claim in that the 
complaint turns not on official speech, but on a continuing stigma or 
disability arising from official action. Such a stigma or disability may be 
found where the official action either (a) automatically bars plaintiff from 
a specific set of positions within the government, or (b) generally blocks 
him from pursuing employment in his chosen field of interest.  

   

Holeman v. Williams, 436 F. Supp. 2d 68, 79 (D.D.C. 2006)(internal quotations omitted). 

 As discussed below, the Amended Complaint does not support a claim under either 

theory.  Plaintiff has not identified a defamatory statement made in connection with his 

termination, which is necessary to prevail on a “reputation plus” claim.  In addition, plaintiff has 

failed to allege a violation of a liberty interest to show that he can prevail on a “stigma or 

disability” claim.  Hence, plaintiff has failed to state a constitutional defamation claim on which 

relief can be granted.   

A. Plaintiff has not identified a defamatory statement made in conjunction with an 
employment action to support a “reputation plus” claim. 

 
As an initial matter, plaintiff has failed to identify any defamatory statement made by the 

OCFO.  In Board of Regents v. Roth, 408 U.S. 564, 573 (1972), the Court held that an 

individual's liberty interest is impaired when the government acts to injure his or her good name, 

reputation, honor or integrity, or imposes a stigma that effectively forecloses his or her future 

employment opportunities. Roth, 408 U.S. at 573, see also Bishop v. Wood, 426 U.S. 341, 348-

49 (1967). The claims of defamation must “call into serious question those personal 

characteristics that are central or enduring in nature . . .” and cannot amount to mere commentary 

concerning the person’s job performance.  Alexis v. District of Columbia, 44 F. Supp. 2d 331, 

338 (D.D.C. 1999), citing Harrison v. Bowen, 815 F.2d 1505, 1518 (D.C. Cir. 1987).  Stigmas of 
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constitutional proportions include accusations of dishonesty, the commission of a serious felony, 

manifest racism, serious mental illness, or lack of intellectual ability. Harrison, 815 F.2d at 1518. 

Nothing in the Amended Complaint approaches this standard. 

 Plaintiff bases his defamation claim on a statement by an OCFO spokesperson in an 

article in the Washington Post published several months after his termination.  In that article, the 

spokesman denied that “any member of City Council or their staffs or anyone from the executive 

branch has made any attempt to influence” the lottery contracting process.  See Ex. A., Tim 

Craig and Nikita Stewart, Rule Changes May Help LTE Keep Contract, Washington Post, 

Monday, April 20, 2009.1  This statement does not mention plaintiff by name or by implication.  

As such, it is insufficient to support his “reputation plus” claim. 

Moreover, there is no connection between this statement and plaintiff’s termination.  It 

does not reference his termination and it was made on April 20, 2009, more than three months 

after plaintiff was terminated.  This lack of temporal proximity is fatal to plaintiff’s “reputation 

plus” claim. See, e.g., Brennan v. Hendrigan, 888 F.2d 189, 196 (1st Cir.1989) (holding two-

month delay fatal to due process claim); Ewers v. Bd. of County Comm'rs, 802 F.2d 1242, 1248 

(10th Cir.1986) (holding three-week delay fatal to due process claim); see also Ulrich v. City of 

San Francisco, 308 F.3d 968, 983 (9th Cir.2002) (holding five-day delay did not preclude due 

process claim).  

B. Plaintiff has not alleged the violation of a protected liberty interest to support a “stigma 
or disability” claim. 

 
In a “stigma or disability” claim, plaintiff must show that an official government action 

“has the effect of seriously affecting, if not destroying a plaintiff's ability to pursue his chosen 

profession, or substantially reducing the value of his human capital.” O'Donnell v. Barry, 148 
                                                 
1 This article is misquoted in the Amended Complaint.  Am. Compl. ¶68.  The Court may consider the actual text of 
the article which is fairly within the four corners of the complaint.   
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F.3d 1126, 1141 (D.C. Cir. 1998)(internal quotations omitted).  As noted above, plaintiff could 

succeed on this claim either by showing that his termination automatically bars him for his 

chosen profession or that it “generally blocks him from pursuing employment in his chosen field 

of interest.”  Holeman, 436 F. Supp. 2d  at 79.  To meet this high standard, plaintiff must show 

that the District’s actions have seriously affected, if not destroyed, his ability to obtain 

employment in his chosen field. See Taylor v. Resolution Trust Corp., 56 F.3d 1497, 1506 

(D.C.Cir.1995).  Hence, to state a claim, plaintiff must state facts showing an injurious impact on 

his employment prospects that is “beyond a disadvantage or impediment.” Mazaleski v. 

Treusdell, 562 F.2d 701, 713 (D.C. Cir. 1977).  He has failed to do so. 

Plaintiff does not allege that there is any formal bar keeping him from working in his 

chosen field.  Nor do the factual allegations in the complaint support his conclusory assertion 

that his termination has affected his ability to pursue employment in “his chosen field as an 

attorney interested in government procurement.”  As a result, he has failed to plead a facially 

plausible “stigma or disability” claim. 

A claim is facially plausible when the pleaded factual content “allows the court to draw 

the reasonable inference that the defendant is liable for the misconduct.” Iqbal, 129 S. Ct. at 

1949.  Here, plaintiff has merely alleged that he was terminated and that several months after his 

termination a public official disagreed with his statements in a public forum.  He makes no 

factual assertions about how this has affected his ability to practice his chosen profession.  Nor 

does he allege that he has applied for and been rejected from jobs because of the article or 

because of his termination by the OCFO. If plaintiff were entitled to relief under these facts, 

every former city employee whose termination garnered publicity could bring a constitutional 
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defamation claim.  These allegations are simply not sufficient to show that plaintiff is entitled to 

relief.   

II. Plaintiff has failed to state a claim under the D.C. False Claims Act. 
 

In Count II of the Amended Complaint, plaintiff attempts to bring a claim under D.C. 

Code § 2-308.16, the D.C. False Claims Act.  The Act states in relevant part that, “no employer 

shall discharge or in any other manner discriminate against an employee in the terms and 

conditions of employment because of lawful acts done by the employee on behalf of the 

employee or others in disclosing information to a government or law enforcement agency 

relating to, or in furtherance of, a false claims action.”  D.C. Code §2-308.16.  Plaintiff makes no 

allegation that his actions related to or were in furtherance of a false claims action.  

Consequently, he has failed to state a claim under the D.C. False Claims Act. 

III. Plaintiff’s WPA claim is time barred. 

 Plaintiff claims that his termination was in retaliation for making protected disclosures in 

violation of the Whistleblower Protection Act, D.C. Code §§ 1-615.51 et seq. (“WPA”). Am. 

Compl. Count III.  This claim must be dismissed because it is untimely.  The version of the WPA 

that was in effect at the time of plaintiff’s termination, mandated that a WPA action “shall be 

filed within one year after a violation occurs.”  D.C. Code § 1-615.54(a).  Plaintiff was 

terminated on January 9, 2009.  Am. Compl. ¶ 66.  This action was filed on April 30, 2010, well 

over one year later.  Consequently, plaintiff’s WPA claim must be dismissed. 

IV. Plaintiff’s remaining claims are preempted by the CMPA.  

In Counts IV and V of the Amended Complaint, plaintiff claims that he was terminated in 

violation of public policy and that the actions of the OCFO were tantamount to the intentional 

infliction of emotional distress.  These claims are preempted by the Comprehensive Merit 
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Personnel Act, D.C. Code. §§ 1-601 et seq. ("CMPA"). The CMPA is (with few exceptions) the 

exclusive avenue by which aggrieved employees of the District of Columbia may pursue work-

related complaints. See Johnson v. District of Columbia, 368 F. Supp. 2d 30, 46 (D.D.C. 2005) 

(dismissing defamation, intentional infliction of mental and emotional distress, and wrongful 

termination claims based on the plaintiff's failure to exhaust administrative remedies under the 

CMPA),Baker v. District of Columbia, 785 A.2d 696, 697-98 (D.C. 2001); Robinson v. District 

of Columbia, 748 A.2d 409, 411-12 (D.C. 2000) (holding that the only exception is for torts 

based on a claim of sexual harassment, which initially may be filed in the Superior Court); 

Stockard v. Moss, 706 A.2d 561, 567 (D.C.1997). Work-related complaints generally are held to 

include common-law tort claims against the employee's supervisors. See Baker v. District of 

Columbia, 785 A.2d at 697-98 (emotional distress and defamation); Robinson v. District of 

Columbia, 748 A.2d at 411-12 (false light, emotional distress and defamation).  Hence, plaintiff 

cannot pursue his claims in this forum.   

V. Plaintiff’s allegations do not rise to the level of outrageous or extreme conduct 
required to state a claim for intentional infliction of emotional distress. 

 
Even if plaintiff could proceed on his intentional infliction of emotional distress claim, he 

has not pleaded sufficient facts to show that he could prevail on the merits.  An actionable claim 

of intentional infliction of emotional distress requires (1) "extreme and outrageous" conduct on 

the part of the defendant that (2) either intentionally or recklessly (3) caused the plaintiff severe 

emotional distress. Abourezk v. New York Airlines, Inc., 895 F.2d 1456, 1458 (D.C. Cir. 1990); 

Kerrigan v. Britches of Georgetowne, 705 A.2d 624, 628 (D.C. 1997). This requires conduct "so 

outrageous in character, and so extreme in degree, as to go beyond all possible bounds of 

decency, and to be regarded as atrocious, and utterly intolerable in a civilized community.”  

Kaiser v. United States, 761 F. Supp. 150, 156 (D.D.C.1991) (citing Restatement (Second) of 
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Torts § 46 cmt. d (1965)).  This is a particularly high bar to meet in the context of an 

employment action. See Futrell v. Dep't of Labor Fed. Credit Union, 816 A.2d 793, 808 

(D.C.2003); Kerrigan, 705 A.2d at 628. 

Here plaintiff alleges that he was terminated from his job and that a spokesperson for his 

former employer disagreed with a position plaintiff took in a newspaper article. This simply does 

not rise to the level of "outrageous," "extreme," and "utterly intolerable" behavior required to 

state a claim for intentional infliction of emotional distress. Accordingly, this claim must be 

dismissed.  

VI. The CFO has absolute immunity for plaintiff’s common law claims. 

 Although he is named as a defendant in this action, the Amended Complaint includes 

scant allegations regarding any conduct on the part of the CFO, Natwar Ghandi, let alone 

allegations of direct misconduct.  Moreover, the conduct of the CFO detailed in the Amended 

Complaint, arises in the context of his official duties.  As this Court has noted,  

A public official of the District of Columbia acting “within the outer perimeter of 
his duties” enjoys absolute immunity from liability for common law torts, so long 
as the function being performed is discretionary rather than purely ministerial. 
Expeditions Unlimited Aquatic Enterprises, Inc. v. Smithsonian Institution, 566 
F.2d 289, 292 & n. 5 (D.C.Cir.1977); see Barr v. Matteo, 360 U.S. 564, 575, 79 
S.Ct. 1335, 3 L.Ed.2d 1434 (1959); Doe v. McMillan, 459 F.2d 1304, 1317 
(D.C.Cir.1972), rev'd in part on other grounds, 412 U.S. 306, 93 S.Ct. 2018, 36 
L.Ed.2d 912 (1973); Kendrick v. Fox Television, 659 A.2d 814, 819 (D.C.1995). 
This immunity exists “to ensure that when public officials exercise discretion in 
carrying out their duties, concern about tort liability will not inhibit the ‘fearless, 
vigorous and effective administration of policies of government.’ ” Kendrick v. 
Fox Television, 659 A.2d at 819 (quoting District of Columbia v. Thompson, 570 
A.2d 277, 295 (D.C.1990)).  
 

Holman v. Williams, 436 F. Supp. 2d at 80 – 81.  In Holman, this Court found that the Mayor’s 

decision to fire an agency head was a discretionary function within the outer perimeter of his 

duties. Id. at 81.   The same logic applies to any decision by the CFO to terminate plaintiff, a 
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high ranking official within his agency.  Plaintiff’s common law claims arise from his 

termination.  Consequently they are not actionable against the CFO in his personal capacity. 

CONCLUSION 

The Amended Complaint fails to state a claim on which relief can be granted. 

Consequently, this action should be dismissed with prejudice. 

Dated:  June 30, 2010.  

     Respectfully submitted, 
 
     PETER J. NICKLES 
      Attorney General for the District of Columbia 
 
      GEORGE C. VALENTINE 
      Deputy Attorney General, Civil Litigation Division 
 
     /s/ William B. Jaffe            
      WILLIAM B. JAFFE [D.C. Bar No. 502399] 
      Chief, General Litigation Section III 
 
      /s/ Sarah L. Knapp             
      SARAH L. KNAPP [D.C. Bar No. 470008] 
      Assistant Attorney General 

 441 Fourth Street, N.W., 6th Floor South 
  Washington, D.C. 20001 

      (202) 724- 6528 (phone)                 
      (202) 741-5906 (fax) 
      Email:  sarah.knapp@dc.gov 
 
     /s/ Reid S. Whitten                                        _ 

Reid S. Whitten2 
Special Assistant Attorney General 

 441 Fourth Street, N.W., 6th Floor South 
  Washington, D.C. 20001 

      (202) 724- 6528 (phone)                 
      (202) 741-5906 (fax) 
      Email:  reid.whitten@dc.gov  

                                                 
2 Mr. Whitten is appearing pro bono and is supervised in his work on this case by Sarah L. Knapp.   
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IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

 
ERIC W. PAYNE,    ) 
      ) 
      ) 

Plaintiff,     )  Civil Action No. 2010 CA  00679 
     ) 

v.       )  
)  

THE DISTRICT OF COLUMBIA, et al.  ) 
      ) 
      ) 
 Defendants.    ) 
______________________________________________________________________________ 
 

ORDER  
 

Upon consideration of Defendants’ motion to dismiss, any response thereto and the entire 

record in this matter, it is hereby ORDERED that the Amended Complaint be and hereby is 

dismissed with prejudice. 

 

IT IS SO ORDERED. 

Date:          __ 
      Judge Paul L. Friedman 
      U.S. DISTRICT FOR  
      THE DISTRICT OF COLUMBIA 
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