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of Plaintiffs, and further move for judgment as a matter of law on each of Plaintiffs’ remaining 

claims under the Individuals with Disabilities in Education Act (“IDEA”), 20 U.S.C § 1400, et seq.; 

Section 504 of the Rehabilitation Act (“Section 504”), 29 U.S.C. § 794(a); ; Section 38-2501 of the 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 
DL, et al.,     ) 
      ) 
 Plaintiffs,     ) 
      ) 2005 CV 1437 (RCL) 

v.  )  
 ) 

DISTRICT OF COLUMBIA, et al.,  ) 
      ) 
 Defendants.    ) 
____________________________________) 
 

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 
DEFENDANTS’ MOTION FOR RELIEF FROM JUDGMENT 

AND FOR JUDGMENT AS A MATTER OF LAW 
 

Defendants (hereinafter, “the District”) seek relief, pursuant to Federal Rule of Civil 

Procedure 60(b), from the Court’s August 10, 2010, Order granting partial summary 

judgment in favor of Plaintiffs on their claims pursuant to the IDEA,1

Simply put, Plaintiffs have no cause of action pursuant to the IDEA, Section 504, or 

local law.  First, none of these sources of law creates a private right of action for the broad, 

systemic, prospective injunctive relief that Plaintiffs seek.  Second, the IDEA does not 

authorize an award of compensatory relief where, as here, Plaintiffs have provided no 

evidence of individual harm.  Third, Section 504 does not authorize any relief where, as 

here, Plaintiffs have not, do not intend to and, indeed, cannot show that their disabilities 

 Section 504, and local 

law for the period from 2000 through 2007.  The District also seeks judgment as a matter of 

law, pursuant to Federal Rule of Civil Procedure 50(a), on Plaintiffs’ remaining IDEA, 

Section 504, and local-law claims. 

                                                 
1  Plaintiffs initially asserted a claim pursuant to 42 U.S.C. § 1983, but the Court subsequently 
construed this claim as an IDEA claim.  (See Summ. J. Op. (Docket No. 198) at 13.) 
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were the sole reason for any alleged denial of services, nor does it impose broad “Child 

Find” obligations.  Fourth, and finally, neither the District of Columbia Code nor the District 

of Columbia regulations on which Plaintiffs rely creates a private right of action.2

I. BACKGROUND 

 

Plaintiffs filed suit in 2005, alleging that the District had denied them a free 

appropriate public education (“FAPE”), in violation of the IDEA, Section 504, and, and 

local law.3

All children who are or may be eligible for special education and 
related services, who live in, or are wards of, the District of Columbia, and 
(1) whom defendants did not identify, locate, evaluate or offer special 
education and related services to when the child was between the ages of 
three and five years old, or (2) whom defendants have not or will not 
identify, locate, evaluate, or offer special education and related services to 
when the child is between the ages of three and five years old, inclusive. 

  (See generally Compl. (Docket No. 1); Am. Compl. (Docket No. 61).)  On 

August 25, 2006, the Court granted Plaintiffs’ motion for class certification, defining the 

class as: 

 
(Docket No. 57, at 10.) 

The parties subsequently filed cross motions for summary judgment, and, on August 

10, 2010, the Court granted partial summary judgment in favor of Plaintiffs, finding the 

                                                 
2  Of course, to the extent plaintiffs, individually or as a class, are complaining about the 
failure to hold timely due process hearings, failure to  implement decisions of hearing officers, or 
failure to fully and timely implement agreements concerning a child’s identification, evaluation, 
educational placement, or a negotiated provision of FAPE, such claims would be subsumed in the 
class action case currently pending in this Court before Judge Friedman, Blackman, et al. v. District 
of Columbia, et al., Civil No. 97-1629, consolidated with Civil Acton No. 97-2402 
3  Plaintiffs also invoked the “stay put” provision of the IDEA, 20 USC § 1415(j), and alleged 
violations of the Due Process Clause of the Fifth Amendment to the United States Constitution and 
of District of Columbia regulations pertaining to the provision of a FAPE to “highly mobile 
children,” 5 D .C.M.R. § 3002.1(e).  The Court has, however, since dismissed those claims on 
Plaintiffs’ motion.  (See Parties’ Joint Motion to Set Pretrial Deadlines and Pretrial Conference and 
Trial Dates (Docket No. 200); Order Granting Motion to Set Pretrial Deadlines and Pretrial 
Conference and Trial Dates (Docket No. 201).) 
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District liable for violations of the IDEA; Section 504; and D.C. Municipal Regulations §§ 

3000.1, 3002.1(a) and (d), and 3002.3(a).  (See generally id.) 

A few weeks later, the parties jointly moved for an order referring the case to 

mediation.  (See Docket No. 200, at 3.)  The Court granted that motion on September 22, 

2010, referring the case to mediation until November 15, 2010.  (See Docket No. 202.)  In 

fact, the parties continued to hold joint mediation sessions into the second week of 

December.  On December 16, 2010, approximately one week after the parties’ final 

mediation session, Plaintiffs propounded supplemental discovery requests.  The parties have 

engaged in extensive supplemental discovery in the ensuing months, while continuing to 

confer with mediator Amy Wind in an ongoing attempt to reach a settlement agreement.  

The parties submitted their pretrial statements on March 15, 2011 (see Docket Nos. 

207, 208) and the written direct testimony of their witnesses on March 16, 2011 (see Docket 

Nos. 209, 210).  The pretrial conference is to be held on March 29, 2011, with trial to 

commence on April 6, 2011. 

II. LEGAL STANDARDS 
 

A. Relief From Judgment 
 

Rule 60(b) authorizes the Court to relieve a party from an order where, inter alia, the 

order is void, FED. R. CIV. P. 60(b)(4); where “applying it prospectively is no longer 

equitable,” FED. R. CIV. P. 60(b)(5); or for “any other reason that justifies relief,” FED. R. 

CIV. P. 60(b)(6).  A motion under Rule 60(b)(4), 60(b)(5), and/or 60(b)(6) must be made 

“within a reasonable time.”  FED. R. CIV. P. 60(c)(1). 

“What is ‘reasonable’ depends upon the circumstances of the particular case.”  Farm 

Credit Bank v. Ferrera-Goitia, 316 F.3d 62, 66 (1st Cir. 2003), cited in Salazar v. District of 
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Columbia, No. 10-7031, 2011 U.S. App. LEXIS 3173, at *19-*22 n.5 (D.C. Cir. Feb. 8, 

2011).  In this circuit, courts “consider[] prejudice to the nonmoving party” in determining 

what constitutes a reasonable time for purposes of Rule 60(b)(4)-(6).  Salazar, 2011 U.S. 

App. LEXIS 3173, at *22.  Where, as here, “the motion [is made] within a few months of 

the order” from which relief is sought, and “[n]o intervening rights of [the nonmovant] 

appear to have been prejudiced,” the time is “quite reasonable” under Rule 60(b)(4), (5), or 

(6).  Jackson v. Jackson, 276 F.2d 501, 504 & n.4 (D.C. Cir. 1960), cited in Salazar, 2011 

U.S. App. LEXIS 3173, at *22-*23.  The present motion is particularly reasonable and 

nonprejudicial where, as here, the period between issuance of the challenged order and the 

motion for relief from judgment is occupied with mediation, discovery, and pretrial 

filings—and, indeed, sometimes all three at once. 

B. Judgment as a Matter of Law 

Rule 50(a) authorizes the Court to grant judgment as a matter of law upon a finding 

“that a reasonable jury would not have a legally sufficient evidentiary basis to find for [the 

opposing] party.”  FED. R. CIV. P. 50(a)(1).  While Rule 50(a) refers to a “jury trial,” id., 

judgment as a matter of law may be appropriate even before trial.  See Teneyck v. Omni 

Shoreham Hotel, 365 F.3d 1139, 1149 (D.C. Cir. 2004) (Rule 50(a) “permits the court to 

avoid the time and expense of trial on issues or claims that lack a legally sufficient 

evidentiary basis”); Franklin v. Consol. Edison Co., 37 F. App’x 12, 14 (2d Cir. 2002) (“On 

appeal, [the plaintiff] argues that the district court . . . improperly granted defendant 

judgment as a matter of law before trial on her retaliatory termination claim . . . . Because 

plaintiff has failed to establish a prima facie case of retaliatory discharge, judgment as a 

matter of law on plaintiff’s termination claim was proper.”). 
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The standard for judgment as a matter of law mirrors that of summary judgment; the 

Court should view the evidence in favor of the non-moving party.  Holbrook v. Reno, 196 

F.3d 255, 259-60 (D.C. Cir. 1999). Significantly, however, “[t]he question is not whether 

there is literally no evidence supporting the party against whom the motion is directed but 

whether there is evidence upon which the jury might reasonably find a verdict for that 

party.”  9B WRIGHT & MILLER, Federal Practice and Procedure: Civil 3d § 2524 at 250-57.  

Because Plaintiffs have not offered, and cannot offer, evidence sufficient to support a verdict 

in their favor, the District is entitled to judgment as a matter of law. 

III. THE DISTRICT IS ENTITLED TO RELIEF FROM THE COURT’S 
GRANT OF PARTIAL SUMMARY JUDGMENT IN PLAINTIFFS’ FAVOR, 
AND TO JUDGMENT AS A MATTER OF LAW ON ALL OF PLAINTIFFS’ 
CLAIMS 

 
A. Plaintiffs’ IDEA Claims4

Plaintiffs’ IDEA claims are premised solely on 20 U.S.C. § 1412(a).  (See Pls.’ 

Pretrial Statement (Docket No. 207) at 3-4.)  But § 1412(a) does not create a private right of 

action for violations of the obligations that it imposes on states; rather, it enforces those 

obligations by conditioning the receipt of federal education funds on compliance with its 

provisions.  See 20 U.S.C. § 1412(a) (“A State is eligible for assistance under this part for a 

fiscal year if the State . . . .” (emphasis added)).  This is not the type of language used to 

create a private right of action; rather, it is phrased in terms of policies, procedures, and 

conditions of eligibility for federal assistance,

 

5

                                                 
4  It should be noted that, because Plaintiffs’ claims asserted directly under the IDEA came 
into existence only as a result of this Court’s summary-judgment Opinion (see Docket No. 198, at 
11), the District had no opportunity to seek summary judgment on these claims before the 
dispositive-motions deadline. 

 and lacks any delineation of judicially 

 
5  In this respect, it bears noting that sections 1414 and 1415 of the IDEA, which address the 
assessment and IEP-development process and required procedural safeguards, are phrased in more 
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enforceable standards for determining whether a jurisdiction has in place policies and 

procedures adequate to ensure the identification of all children eligible for special education 

and related services.  Moreover, the “Child Find” provision itself, § 1412(a)(3)(A), uses the 

inherently vague concept of a “practical method” to determine which children currently 

receive services, rather than mandating specific steps (as do other sections of the statute, see, 

e.g., §§ 1414, 1415). 

The distinction between state obligations enforceable by the withholding of federal 

education funds, on the one hand, and state obligations privately enforceable by individuals, 

on the other, is both logical and supported by the text of § 1412(a).  It was eminently 

sensible of Congress to allocate enforcement of the IDEA’s broad systemic requirements—

that is, those that determine the form and integrity of a state’s special-education structure as 

a whole—to the federal Department of Education, which has institutional expertise in 

implementing the IDEA nationwide; while leaving to individual children and parents the 

enforcement (through administrative proceedings and, if necessary, subsequent civil 

proceedings, pursuant to § 1415)  the enforcement of the state obligation to provide each 

child an individualized FAPE. 

This reading of the statute not only makes sense but also finds support in the text and 

structure of the IDEA—most obviously in § 1412(a)(6), which expressly conditions federal 

education funding on a state’s provision of  procedural safeguards to children and parents 

under § 1415.  The existence of § 1412(a)(6) is inexplicable under Plaintiffs’ reading of the 

IDEA, which posits that Congress intended to create an individual cause of action directly 

under § 1412 itself.  But § 1412(a)(6) makes perfect sense on the District’s reading, which 
                                                                                                                                                 
mandatory terms, introduced with more mandatory language, and not framed merely as conditions of 
federal financial assistance. 
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acknowledges that the IDEA seeks at once to accomplish two equally important tasks: to 

create coherent statewide special-education systems writ large (to be enforced by the federal 

Department of Education through the funding mechanism of § 1412), and also to ensure that 

those systems translate into the provision of a FAPE to each eligible child individually (to 

be enforced through administrative and, if necessary, judicial proceedings brought by 

children and their parents under § 1415). 

Once this critical distinction is drawn between the systemic obligations imposed by 

§ 1412 and enforceable only through the withholding of federal funds, on the one hand, and 

the individualized FAPE obligations enforceable by parents and children using § 1415’s 

administrative-hearing structure, on the other, it becomes clear that Congress never intended 

to—nor did it in fact—create a private right of action to pursue broad injunctive relief aimed 

at sweeping systemic reform.  To conclude otherwise would be to displace the federal 

Department of Education from its role as overseer of states’ systemic initiatives, replacing it 

with the countless, and doubtless contradictory, demands of individual plaintiffs who view 

the system not from the standpoint of expertise but, rather, through the lens of personal 

needs and dissatisfactions.  Such a result plainly was not what Congress intended. 

Instead, Congress crafted § 1415’s individual-relief provision narrowly, providing 

for recourse to the courts only to “part[ies] aggrieved by the findings and decision made 

under subsection (f) or (k)”; subsections (f) and (k), in turn, provide for due-process 

hearings on complaints about the provision of FAPE to individual children, and alternative 

educational placements, respectively.  20 U.S.C. § 1415(i)(2)(A); see also 20 U.S.C. § 

1415(b)(6), cited in 20 U.S.C. § 1415(f)(1)(A).  In other words, individuals aggrieved by a 

public agency’s determinations regarding the FAPE or alternative placement to be provided 
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to a particular child6

Indeed, Plaintiffs’ own claims and evidence illustrate the necessity of this two-tiered 

approach to IDEA enforcement (macro-level enforcement pursuant to § 1412 by the federal 

Department of Education, and enforcement of individual rights to services pursuant to § 

1415 through administrative and, if necessary, judicial proceedings).  As explained in the 

District’s motion to decertify the Plaintiff class (Docket No. 214), Plaintiffs here disclaim 

any ongoing or future harm (see Pls.’ Resp. to Defs.’ 3d Interrogatories, attached hereto as 

Exhibit 2)—yet, inexplicably, nonetheless continue to assert an entitlement to wide-ranging, 

 may seek recourse for those particularized grievances through the 

state’s administrative system and, thereafter, to the courts.  Meanwhile, at a systemic level, 

if the state fails to provide a mechanism by which individuals may seek such recourse for 

particular deprivations, the state may be denied federal funds pursuant to § 1412(a)(6).  

Nothing in this highly detailed and precise statutory scheme indicates, however, that an 

individual may step entirely outside of the procedural structure afforded by § 1415 for 

challenges to individual FAPE determinations, and elect instead to seek a wholesale 

redesign of the system pursuant to § 1412, as Plaintiffs here seek to do. 

                                                 
6  It should be noted that none of these provisions speaks to enforcement of any general 
affirmative obligation to find children who are not affirmatively identified (by, for instance, their 
parents, teachers, or doctors) as potentially eligible for special education and related services.  
Indeed, several judges of this Court have indicated that the Child Find duty is a duty to locate a child 
once that child has been identified to the LEA.  See N.G. v. District of Columbia, 556 F. Supp. 2d 11, 
16 (D.D.C. 2008) (“As soon as a child is identified as a potential candidate for services, DCPS has 
the duty to locate that child and complete the evaluation process.” (emphasis added)); Long v. 
District of Columbia, Civil Action No. 09-2130, Docket No. 19, at 12 (D.D.C. Mar. 23, 2011) 
(same), attached hereto as Exhibit 1.  Indeed, anticipating Plaintiffs’ argument to the contrary, the 
District submits that even the language of § 1415(b)(6)(A) does not allow for the type of prospective 
systemic relief demanded here for children who have not yet been identified and located.  Rather, it 
allows—at best—for complaints by individuals seeking services to which they are entitled under the 
statute.  The language of that subsection—“any matter related to identification”—is embedded in a 
provision that contemplates a procedural vehicle for individual complaints of FAPE denials.  It does 
not provide a cause of action, as Plaintiffs may attempt to assert, for equitable relief for individuals 
who have never been identified. 
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systemic, prospective injunctive relief.  This gulf between Plaintiffs’ damages and their 

demands demonstrates Congress’s wisdom in distinguishing between the individual’s right 

to sue in pursuit of individual relief and the federal Department of Education’s mandate to 

shape the state’s system through the power of the purse.  See City of Los Angeles v. Lyons, 

461 U.S. 95, 105 (1983) (“to have a case or controversy with the City that could sustain [his 

claim for injunctive relief, the plaintiff] would have to credibly allege that he faced a 

realistic threat from the future application of the City’s policy” (emphases added)); Johnson 

v. Williams, Civil Action No. 06-01453, 2009 U.S. Dist. LEXIS 129781, at *3-*6 (D.D.C. 

Aug. 25, 2009) (Lamberth, J.) (applying Lyons). 

Because the IDEA thus authorizes Plaintiffs to bring suit, if at all, only to redress the 

denial of FAPE to individuals, the District submits that this Court erred in premising its 

grant of summary judgment for Plaintiffs for the period from 2000 through 2007 on bare 

statistics regarding the percentages of children aged three through five who received various 

services during the relevant period.  (See Docket No. 198 at 16-21.)  As representatives of a 

class, the named Plaintiffs must demonstrate that they—not some postulated group of which 

they may or may not be members—have suffered a deprivation and are entitled to relief.  

See Lyons, 461 U.S. at 105.  Further, as noted above, Plaintiffs’ own discovery responses 

establish that they cannot possibly carry this burden with respect to claims postdating 

December 31, 2007. 

B. Plaintiffs’ Section 504 Claims 

Section 504 of the Rehabilitation Act provides that “[n]o otherwise qualified 

individual with a disability in the United States . . . shall, solely by reason of her or his 

disability, be excluded from the participation in, be denied the benefits of, or be subjected to 
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discrimination under any program or activity receiving Federal financial assistance . . . .”  29 

U.S.C. § 794(a) (emphasis added). 

As a judge of this Court astutely observed in a recent case, the Rehabilitation Act 

“seems an odd fit for a setting in which local governments are charged with providing 

special education for disabled students.”  T.T. v. District of Columbia, Civil Action No. 06-

0207, 2007 U.S. Dist. LEXIS 52547, at *10 (D.D.C. July 23, 2007).  

Notwithstanding the awkward fit between the aim of the Rehabilitation Act and its 

application to the IDEA’s FAPE requirement, the D.C. Circuit Court of Appeals has held 

that a plaintiff may establish liability under Section 504 by proving “something more than a 

mere failure to provide the [FAPE] required by [the IDEA].”  Lunceford v. District of 

Columbia, 745 F.2d 1577, 1580 (D.C. Cir. 1984).  This “something more” may be shown 

by, inter alia, proof of “bad faith or gross misjudgment on the part of the government 

defendants.”  Robinson v. District of Columbia, 535 F. Supp. 2d 38, 41 (D.D.C. 2008).   The 

District submits, however, that the Court must take care not to allow the formulation of this 

standard to eviscerate the explicit textual causation requirement that Section 504 is meant to 

embody—that is, the requirement that the alleged denial of benefits be “solely by reason of 

[the plaintiff’s] disability.”  29 U.S.C. § 794(a) (emphasis added).  Because the 

Rehabilitation Act is narrowly written to apply only to denials motivated exclusively by 

discriminatory animus, “bad faith” and “gross misjudgment” in this context must mean 

more than simple negligence or incompetence.  These terms must be read to require, at the 

very least, evidence that is inconsistent with any explanation other than an intent to 

discriminate. 

Here, Plaintiffs have utterly failed to provide any such evidence, and accordingly the 
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District is entitled to judgment as a matter of law on their Section 504 claims. 

1. Plaintiffs have presented no evidence that could support a 
finding that any claimed IDEA failures were motivated solely by 
reason of the class members’ alleged disability. 

 
As noted, the focus of Section 504 is the denial of benefits and/or discrimination to a 

disabled individual “solely by reason of her or his disability.”  29 U.S.C. § 794(a).  As such, 

“[o]nly in the rarest of cases will a plaintiff be able to prove that a school system’s conduct 

is so persistent and egregious as to warrant such a unique remedy [under the Rehabilitation 

Act] not otherwise provided for by the IDEA itself . . . .”  Walker v. District of Columbia, 

157 F. Supp. 2d 11, 13-14, 36 (D.D.C. 2001). 

Indeed, the Rehabilitation Act’s use of the word “solely” reflects Congress’s 

intention to set an extremely high bar for liability, which cannot be crossed absent evidence 

of discriminatory intent or animus in the denial of benefits.  Accordingly, although courts 

have identified some overlap in the goals of Section 504 and the IDEA, the Rehabilitation 

Act’s “causative link between discrimination and adverse action is significantly dissimilar” 

from that of the IDEA.  Baird v. Rose, 192 F.3d 462, 469 (4th Cir. 1999).  The dissimilarity 

is that, to recover under the Rehabilitation Act, a plaintiff must show not only that services 

were denied but also that the denial was motivated solely by an intent to discriminate against 

the disabled.  See 29 U.S.C. § 794(a). 

Thus, Plaintiffs here must, in order to prevail on their Rehabilitation Act claim, 

provide evidence tending to prove either (1) a programmatic failure motivated solely by 

individuals’ disability or (2) demonstrable direct discrimination motivated solely by an 

individual’s disability.  See Torrence v. District of Columbia, 669 F. Supp. 2d 68, 72 

(D.D.C. 2009).  Indeed, Plaintiffs expressly acknowledged as much in their motion for 

Case 1:05-cv-01437-RCL   Document 221    Filed 03/25/11   Page 13 of 21



 12 
 

partial summary judgment.  (See Pls.’ Mot. for Partial Summ. J. (Docket No. 178) at 11-12 

(“Unlike the definition of FAPE under the IDEA—requiring an IEP that considers the 

individual child’s needs without regard to the needs of non-disabled children (see 20 U.S.C. 

1414(d)(1)(A))—‘appropriate education’ under Section 504 means ‘regular or special 

education and related aids and services that are designed to meet individual educational 

needs of handicapped persons as adequately as the needs of nonhandicapped persons are 

met.’” (emphasis Plaintiffs’)).) 

Because the Court’s August 2010 Opinion granting partial summary judgment in 

favor of Plaintiffs also fails to address Section 504’s scienter requirement—that is, it does 

not explain the nexus between any evidence of “bad faith or gross misjudgment” and a 

finding that such failures occurred solely because of a child’s disability—the District 

respectfully submits that it is entitled to relief from that Opinion and the accompanying 

Order.  Had the Court not erroneously ignored the dissimilarity between the requirements of 

the IDEA and the Rehabilitation Act, wrongfully equating alleged systemic shortcomings in 

special education with intentional disregard based solely on the fact that the children were 

disabled, Plaintiffs’ lack of evidence on this decisive requirement for Rehabilitation Act 

liability would have been dispositive—in the District’s favor. 

In fact, Plaintiffs have never propounded any evidence that any failure by the 

District to comply with the requirements of the IDEA was motivated in any way or to any 

degree by discriminatory animus, much less that such animus was the sole motivating factor 

behind any such failure.  Rather, according to Plaintiffs’ Pretrial Statement (at 5), their 

Rehabilitation Act evidence consists merely of “evidence demonstrating that defendants’ 

violations of the IDEA in subsequent years also demonstrated bad faith or gross 
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misjudgment.”  In other words, Plaintiffs have again elected to rely on the District’s 

acknowledged historical shortcomings in implementing the IDEA, without satisfying—or 

even acknowledging—the necessity of also proving discriminatory motivation or animus to 

prevail under the Rehabilitation Act. 

In Alston v. District of Columbia, Civil Action No. 07-0682, 2011 U.S. Dist. LEXIS 

28583 (D.D.C. Mar. 21, 2011), Judge Urbina of this Court considered a plaintiff’s argument 

that “the defendants’ systematic misconduct from 2002 to 2006 elevates the defendants’ 

conduct to actionable discrimination” under the Rehabilitation Act.  Id. at *21.  The Court 

rejected this contention because there was no evidence of any “nexus between [the 

plaintiff’s] disability and the defendants’ failure” to provide the benefits to which she was 

entitled.  Id. (citing Pinkerton v. Spellings, 529 F.3d 513, 519 (5th Cir. 2008) (noting that the 

plaintiff’s disability must have a “determinative influence” on the deprivation)).  The Alston 

Court further held that even evidence that the defendant conducted a “concerted campaign” 

to remove the plaintiff from her IDEA-compliant special-education placement would not 

necessarily demonstrate that the plaintiff’s disability played any role in the decision.  Id.; see 

also Miller v. Bd. of Educ. of Albuquerque Pub. Sch., 565 F.3d 1232, 1246 (10th Cir. 2009) 

(observing that “the IDEA and [the Rehabilitation Act] differ, and a denial [of FAPE] under 

IDEA does not ineluctably establish a violation of [the Rehabilitation Act]”).  Thus, absent 

any evidence of a nexus between the alleged deprivation and a solely discriminatory 

motivation, Plaintiffs simply cannot establish liability under the Rehabilitation Act. 

The District acknowledges that it has suffered from long-term historical 

shortcomings in its special-education system—and, indeed, in its public education system 

generally.  Those failures are, however, being remedied, and the special-education system—
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again, like the public education system writ large—has improved by leaps and bounds in 

recent years, and continues to do so.  And even in the darkest days of special education in 

the District, there certainly was no “concerted campaign” directed against children with 

disabilities.  As a result, the District cannot be found liable under the Rehabilitation Act. 

2. The Rehabilitation Act creates no private right of action to 
enforce Child Find obligations. 

 
Section 504 is glaringly absent any requirement obligating the District or any other 

entity to affirmatively conduct Child Find activities, as distinguished from the provision of 

services to children who request them.  Rather, the statute’s targeted focus is the denial of 

benefits to individuals solely on the basis of their disabilities.  See Dorsey v. United States 

Dep’t of Labor, 41 F.3d 1551, 1553 (D.C. Cir. 1994).  Plaintiffs’ only basis for claiming 

relief under the Rehabilitation Act for alleged Child Find failures is apparently premised on 

34 C.F.R. § 32 (see Am. Compl. § 117), a regulation that obviously flows—by its own plain 

text—from the IDEA’s requirements, rather than any obligation under Section 504 of the 

Rehabilitation Act.  As such, Plaintiffs’ assertion of a private right of action under Section 

504 to enforce Child Find obligations should be rejected.  See Women’s Equity Action 

League v. Cavazos, 906 F.2d 742, 747 (D.C. Cir. 1990) (“[N]o private right of action should 

be inferred from federal legislation absent a showing of approbation from the lawmaking 

branch.”).  Put simply, there is no obligation under Section 504 to reach out to the general 

population and “find” children who may need special education.  Thus, a mere failure to 

identify such children for assessment (whether in good faith or bad faith, or due to gross 

mismanagement) is not, as a matter of law, a violation of the Rehabilitation Act. 
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3. Plaintiffs’ Section 504 claim appears to be an impermissible 
attempt to expand the IDEA’s narrow private right of action. 

 
As demonstrated above, Plaintiffs are, in essence, attempting to assert precisely the 

same claims under both the IDEA and Section 504.  To allow them to do so would, 

however, not only impermissibly read out of existence the critical scienter requirement of 

Section 504, but also effectively nullify the IDEA’s carefully delineated distinctions 

between systemic obligations enforceable by the federal Department of Education and 

individual claims that may be pursued through administrative and, if necessary, judicial 

channels. 

“The IDEA explicitly extends its exhaustion requirement to any claims for relief that 

are available under the IDEA, regardless of the statutory basis for such claims.”  Douglass v. 

District of Columbia, Civil Action No. 04-947, 2010 U.S. Dist. LEXIS 119554, at *13 

(D.D.C. Nov. 10, 2010); see also Polera v. Bd. of Educ. of Newburgh Enlarged City Sch. 

Dist., 288 F.3d 478, 481 (2d Cir. 2002) (“[T]he [IDEA] provides that potential plaintiffs 

with grievances related to the education of disabled children generally must exhaust their 

administrative remedies before filing suit in federal court, even if their claims are formulated 

under a statute other than the IDEA (such as the ADA or the Rehabilitation Act).” (internal 

citation omitted)), cited in Douglass, 2010 U.S. Dist. LEXIS 119554, at *13-*14.  It 

follows, therefore, that even where exhaustion is shown to be futile, the IDEA’s limitation 

of the private right of action to those individual claims that are susceptible to administrative 

review applies equally to claims based on the IDEA but asserted pursuant to, inter alia, 

Section 504.  Were it otherwise—that is, if plaintiffs could assert IDEA-based claims under 

Section 504 for remedies never available through the IDEA’s administrative process—then 

the IDEA’s extension of its exhaustion requirement to IDEA claims asserted under other 
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statutes would be meaningless.  The Court is bound to construe statutes to avoid such 

purported redundancies.  See Laurel Baye Healthcare of Lake Lanier, Inc. v. NLRB, 564 

F.3d 469, 472 (D.C. Cir. 2009). 

C. Plaintiffs’ Local-Law Claims 
 

In granting summary judgment for Plaintiffs on their claims pursuant to District of 

Columbia law, the Court found that the District had violated various sections of the D.C. 

Municipal Regulations.  (See Docket No. 198 at 23-24.)  That ruling was erroneous, for the 

simple reason that none of the cited regulations gives rise to a private right of action.  Cf. 

Pittman v. Jones, No. 01-7192, 2003 U.S. App. LEXIS 1289, at *4 (D.C. Cir. Jan. 24, 2003) 

(“Appellant’s claims based on District of Columbia Municipal Regulations lack merit 

because the municipal regulations upon which appellant relies do not give rise to a private 

right of action.”). 

In their motion for partial summary judgment, Plaintiffs did not even argue that the 

D.C. Municipal Regulations actually created a private right of action; rather, they merely 

suggested that “[t]he District of Columbia regulations describe a similar Child Find 

obligation [to that imposed by the IDEA].”  (Docket No. 178, at 15 (emphasis added).)  

Indeed, in their entire summary-judgment motion, Plaintiffs cited District law and 

regulations only twice, and in neither instance did they go so far as to explain (or even 

contend) that the cited provision actually created a private right of action for enforcement.  

(See id. at 15 (citing, as “describ[ing] a similar” but undefined obligation, 5 D.C. MUN. 

REGS. 3002.1(d); 5 D.C. MUN. REGS. 3002.3(a)); id. at 16 (citing D.C. OFFICIAL CODE § 38-

2561.2(a), which provides 120 days for completion of assessments).) 

Nor did the Court, in its summary-judgment opinion, explain the basis for its 
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implicit ruling that the D.C. regulations that it cited give rise to individual rights of action.  

(See Docket No. 198 at 23-24.)  

In fact, the local regulatory scheme expressly delineates the extent to which a parent 

or child may challenge an alleged failure to provide services as required by regulation: 

namely, the very same extent to which the IDEA provides a private right of action, in 

precisely the same words.  See 5 D.C. MUN. REGS. § 3031.5 (“A party aggrieved by the 

findings and decision of a due process hearing may bring a civil action in any court of 

competent jurisdiction in accordance with 20 U.S.C. § 1415(I)(2).”).  Thus, for the same 

reasons set forth above with regard to the IDEA, District of Columbia law plainly does not 

provide a private right of action to seek wide-ranging, systemic, prospective injunctive 

relief. 

IV. CONCLUSION  

None of the statutes or regulations on which plaintiffs rely -- the IDEA, Section 504 

of the Rehabilitation Act, or local law -- creates a private right of action for the broad, 

systemic, prospective injunctive relief that Plaintiffs seek. Further, the IDEA does not 

authorize an award of compensatory relief where, as here, Plaintiffs have provided no 

evidence of individual harm.  And, Section 504 does not authorize any relief where, as here, 

Plaintiffs cannot show that their disabilities were the sole reason for any alleged denial of 

services. 

Thus, all of Plaintiffs’ remaining claims should be dismissed and judgment granted 

in the District’s favor as a matter of law. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 
DL, et al.,     ) 
      ) 
 Plaintiffs,     ) 
      ) 2005 CV 1437 (RCL) 

v.  )  
 ) 

DISTRICT OF COLUMBIA, et al.,  ) 
      ) 
 Defendants.    ) 
____________________________________) 
 

ORDER 
 

Upon review of Defendants’ motion for relief from judgment and for judgment as a 

matter of law, any opposition thereto, and the entire record in this matter, it is hereby 

ORDERED that the motion is GRANTED; and it is further 

ORDERED that the Court’s August 10, 2010, Order and Judgment (Docket Nos. 

197, 198) are hereby VACATED; and it is further 

ORDERED that Defendants are hereby GRANTED judgment as a matter of law on 

all of Plaintiffs’ claims in this matter; and it is further 

ORDERED that Plaintiffs’ Amended Complaint is hereby DISMISSED WITH 

PREJUDICE. 

SO ORDERED. 

Dated:              
       Royce C. Lamberth 
       Chief United States District Judge 
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