
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

____________________________________ 
      ) 
ACT NOW TO STOP WAR AND END ) 
RACISM COALITION, et al.,  )    
      )  

Plaintiffs,    )  
      )  

v.     ) Civil Action No.07-1495 (RCL) 
      )  
DISTRICT OF COLUMBIA,  )   
      )  
 Defendant.    )  
____________________________________) 
 

DEFENDANT’S MOTION FOR RECONSIDERATION OR, IN THE ALTERNATIVE, 
FOR A STAY OF PAYMENT OF SANCTIONS UNTIL FINAL ORDER AND 

OPPORTUNITY FOR APPELLATE REVIEW 
 

Pursuant to Fed. R. Civ. P. 54(b), defendant (“the District”) hereby moves this Honorable 

Court to reconsider its Memorandum Opinion and Order of October 4, 2012. In the alternative, 

the District moves for a stay of the payment of sanctions until a final order issues in this matter 

and the District has an opportunity to pursue appellate review. 

The Court should grant the motion for reconsideration because of a number of errors of 

fact and law. Specifically, the Court should not grant attorneys’ fees and costs as a sanction 

because there was no finding—nor could there be—by clear and convincing evidence of bad 

faith on the part of the District. 

While it may have been prudent to seek clarification from the Court before seeking 

discovery, the Scheduling Order simply did not expressly preclude or even address discovery by 

the District. Now that the District understands the Court’s unwritten intent behind the Scheduling 

Order, the District will voluntarily withdraw all discovery, and will pursue its dispositive motion 
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as it continues to believe that the disputed regulations are not unconstitutional on their face as a 

matter of law. 

But the vituperative rhetoric in the Court’s opinion, on the basis of an apparently 

erroneous (but objectively reasonable) interpretation of an ambiguous Order, was unjustified, 

defamatory, and injudicious. The message conveyed by the opinion to the public and interested 

observers that counsel for the District in the Office of the Attorney General acted dishonestly or 

unethically is wrong, objectionable, and unfairly damaging to the reputation and morale of the 

Office generally and the attorneys working on this case specifically, all of whom take their 

ethical obligations very seriously. Accordingly, the District requests that the Court strike this 

inappropriate language from the record and withdraw the sanctions. 

A Memorandum of Points and Authorities pursuant to LCvR 7(a) and proposed 

alternative orders pursuant to LCvR 7(c) are submitted herewith. 

Pursuant to LCvR 7(m), undersigned counsel discussed the instant motion with opposing 

counsel, who declined to consent to the relief requested. 

 

DATE: October 12, 2012  Respectfully submitted,  
 
     ____/s/ Irvin B. Nathan________________ 
     IRVIN B. NATHAN [D.C.  Bar No. 90449] 
     Attorney General for the District of Columbia 
 
     ____/s/ Ellen A. Efros_________________ 
     ELLEN A. EFROS [D.C. Bar No. 250746] 
     Deputy Attorney General  

Public Interest Division 
 
      /s/ Grace Graham    
     GRACE GRAHAM [D.C. Bar No. 472878] 
     Chief, Equity Section  
     441 Fourth Street, NW, 6th Floor South 
     Washington, DC 20001 
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     Telephone: (202) 442-9784 
     Facsimile: (202) 741-8892 
     Email: grace.graham@dc.gov 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

____________________________________ 
) 

ACT NOW TO STOP WAR AND END ) 
RACISM COALITION, et al.,  )    
      )  

Plaintiffs,    )  
      )  

v.     ) Civil Action No. 07-1495 (RCL) 
      )  
DISTRICT OF COLUMBIA,  )   
      )  
 Defendant.    )  
____________________________________) 
 

MEMORANDUM OF POINTS AND AUTHORITIES 
 IN SUPPORT OF DEFENDANT’S MOTION FOR RECONSIDERATION 

OR, IN THE ALTERNATIVE, FOR STAY OF PAYMENT OF SANCTIONS 
 

Defendant (“the District”), by and through the Attorney General of the District of 

Columbia and other undersigned counsel, hereby submits this Memorandum of Points and 

Authorities in Support of its Motion for Reconsideration, in accordance with LCvR 7(b) and (d). 

The Court’s Memorandum Opinion and Order of October 4, 2012, contains a number of 

factual and legal errors and imposes sanctions contrary to legal standards. More critically, 

District counsel and the office of which they are a part take their professional and ethical 

obligations very seriously, and the Court’s unjustified intemperate language states repeatedly that 

those obligations were breached here. While it may have been prudent to seek clarification of the 

Court’s ambiguous scheduling order before undertaking discovery, as the Court suggests, 

granting plaintiffs’ motion for protective order would have sufficed. It simply was not 

appropriate, necessary, or accurate to characterize the actions of the District’s counsel in the 

manner expressed by the Court. The District’s interpretation of the Scheduling Order, even if 
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erroneous when viewed in hindsight, was objectively reasonable, and does not justify the use of 

such harsh rhetoric or the imposition of sanctions.   

For these reasons, as amplified herein, the District requests that the Court reconsider and 

set aside its order granting sanctions and strike the inappropriate language directed at District 

Counsel. In the alternative, the District moves for a stay of the payment of sanctions until a final 

order issues in this matter and the District has an opportunity to pursue appellate review of the 

sanctions order and opinion.   

 

I. Background 

On October 21, 2011, the parties filed their Joint Report pursuant to LCvR 16.3. The 

District therein indicated that it believed discovery for either side was unnecessary given the 

nature of the remaining claim, which could be decided as a matter of law. Nonetheless, because 

the Court had already indicated that discovery would proceed, the District submitted a proposed 

schedule [Doc. No. 45-1] providing both sides with limited discovery.1 Plaintiffs’ proposed 

schedule imposed numerical limits to discovery requests (by plaintiffs). See Doc. No. 45-2. The 

District never stated that if plaintiffs were going to be allowed discovery, it had no intention of 

seeking discovery. 

On November 17, 2011, the Court issued a Scheduling Order based on the submission of 

the plaintiffs, stating, inter alia:  

 ORDERED that a 120-day discovery period shall close on May 18, 2012; and it is 
further  

ORDERED that plaintiff is authorized to propound not more than ten (10) 
interrogatories, ten (10) requests for production, fifteen (15) requests for admission, 

                                                 
1 The Court’s subsequent determination that “no discovery was asked for by” the 

District, Mem.Op. at 3, is thus erroneous. Indeed, the Court’s own footnote recognized that the 
District’s proposed scheduling order sought discovery for each party. See id. at n.2. 
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and take six (6) depositions, which shall include within than number any depositions 
pursuant to Federal Rule of Civil Procedure 30(b)(6) . . . . 

 
Doc. No. 48. The Scheduling Order did not address or limit the District’s discovery in any 

manner. 

On March 9, 2012, the District propounded written discovery requests on plaintiffs. On 

April 5, 2012, plaintiffs objected, by letter, to those requests, stating their belief that the District 

was not authorized to engage in discovery pursuant to the Scheduling Order. The District 

responded, noting its belief that the text of the Scheduling Order opened discovery for a 120-day 

period, and imposed limits on any discovery sought by plaintiffs, but did not impose any such 

limits on the District.   

Plaintiffs subsequently moved for a protective order, which the District timely opposed, 

arguing at length the position it set forth in its letter to plaintiffs. The Court granted plaintiffs’ 

motion, and awarded sanctions, under its inherent powers, in the form of plaintiffs’ reasonable 

expenses in responding to the District’s discovery requests and filing the motion for protective 

order. See Mem.Op. at 6, 8.  But in so doing, the Court also characterized the District’s position 

and argument “as untenable [and] ridiculous” Id. at 6, and asserted that defense counsel 

“demonstrated neither prudence nor honesty.” Id. at 10. The Court erroneously suggested that its 

scheduling order was “cavalierly disregarded” by the District’s counsel and that its arguments 

explaining their actions were “disingenuous” and hypocritical and “patently absurd.” The Court’s 

language suggests incorrectly that counsel violated its duty of candor to the Court, and that their 

submission contained “materially false statements,” and “fly in the face of reality and common 

sense.” Because these statements, and similar ones in the Opinion, are unfounded and go far 

beyond what was necessary or proper in granting Plaintiffs’ motion, they should be stricken from 

the record.  While the Court may disagree with the District’s interpretation of the Scheduling 
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Order, the personal and professional attacks that this Court has leveled against defense counsel 

are simply unfounded, unjustifiable, and unacceptable. 

 

II. Argument 

 The District’s interpretation of the Scheduling Order was reasonable, if erroneous. The 

Court’s imposition of sanctions for that error was improper, and failed to consider controlling 

law. The Court’s harsh language was unnecessary and inappropriate. District counsel committed 

no ethical or professional errors here. If the Court meant to preclude the District from taking 

discovery, it should have said so in its order. The order is completely silent about discovery by 

the District. 

Perhaps it might have been prudent for the District to have sought clarification of the 

Scheduling Order. But its failure to do so was an honest, good faith error, not disobedience or 

action taken in bad faith warranting sanctions. In these circumstances, it would have been 

sufficient for the Court simply to have granted the Protective Order sought by plaintiffs.  It was 

not necessary to grant sanctions or to cast aspersions on District counsel using such abusive and 

unwarranted language.  

The plain language of the Scheduling Order did not preclude the District from taking any 

discovery or “otherwise limit” the District’s discovery rights, but opened discovery for a 120-day 

period, and imposed numerical limits on plaintiffs’ discovery requests to the District. The 

District reasonably believed that if the Court intended to prohibit the District from taking any 

discovery at all, the Scheduling Order would have been more explicit, given the presumption in 

civil litigation that all parties are entitled to broad discovery. The District simply disagreed with 

Case 1:07-cv-01495-RCL   Document 70   Filed 10/12/12   Page 7 of 12



 -8-

plaintiffs’ interpretation of the Scheduling Order, which (as now clarified) prohibited the District 

from propounding any discovery at all. 

As the District argued in its letter to plaintiffs, it would be extraordinary if the Court had 

meant to deny the District from taking any discovery, but did not state that fact in explicit 

language. The “default” in civil litigation is that Fed. R. Civ. P. 26(b) authorizes both sides, 

“[u]nless otherwise limited by court order, . . . [to] obtain discovery regarding any nonprivileged 

matter that is relevant to any party’s claim or defense . . . .” (emphasis added). There were no 

limits stated in the Court’s order. 

The Court’s analysis—and its lambasting of District’s counsel and its trustworthiness—is 

premised on the Court’s mistaken assumption that the Scheduling Order explicitly prohibited the 

District from taking any discovery.2 It did not. 

 Fed. R. Civ. P. 54(b) authorizes a court to reconsider and modify an interlocutory order 

as justice requires. “[A]sking ‘what justice requires’ amounts to determining within the court’s 

discretion, whether reconsideration is necessary under the relevant circumstances.” Zalduondo v. 

Aetna Life Ins. Co., 845 F.Supp.2d 146, 157 (D.D.C. 2012) (quoting Cobell v. Norton, 355 

F.Supp.2d 531, 539 (D.D.C. 2005)).  

                                                 
2 Fed. R. Civ. P. 12(f) authorizes the striking of material in pleadings that is 

“redundant, immaterial, impertinent, or scandalous [.]” See, e.g., Pigford v. Veneman, 215 F.R.D. 
2, 4 (D.D.C. 2003) (“scandalous” means “any allegation that unnecessarily reflects on the moral 
character of an individual or states anything in repulsive language that detracts from the dignity 
of the court.”) (citations omitted). The District believes that much of the Memorandum Opinion 
of October 4, 2012, meets this definition, as it unnecessarily reflects on the professional and 
moral character of District counsel, without a basis in fact. While judicial criticism ordinarily 
may not support a traditional finding of bias sufficient to require recusal, Klayman v. Judicial 
Watch, Inc., 628 F.Supp.2d 98, 105 (D.D.C. 2009), the harsh and repeated rhetoric employed 
here may cause a “reasonable and informed observer” to conclude that the Court has “display[ed] 
a deep-seated . . . antagonism that would make fair judgment impossible.” Id. at 105–106 
(quoting Litecky v. United States, 510 U.S. 540, 555 (1994)). 
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 Reconsideration may be justified when (1) “there was a patent misunderstanding of the 

parties,” (2) “where a decision was made that exceeded the issues presented,” (3) “where a court 

failed to consider controlling law,” or (4) “where a significant change in the law occurred after 

the decision was rendered.” Id. (quoting Pueschel v. Nat’l Air Traffic Controllers’ Ass’n, 606 

F.Supp.2d 82, 85 (D.D.C. 2009)). 

Considerations the Court may take into account under this analysis include “whether the 

court ‘has patently misunderstood a party, has made a decision outside the adversarial issues 

presented to the [c]ourt by the parties, has made an error not of reasoning, but of apprehension, 

or where a controlling or significant change in the law or facts [has occurred] since the 

submission of the issue to the court.’” Mansfield v. Billington, 669 F.Supp.2d 11, 14 (D.D.C. 

2009) (quoting Cobell v. Norton, 224 F.R.D. 266, 272 (D.D.C. 2004)). 

 To support a sanction under its inherent authority, a court “must make a finding by clear 

and convincing evidence that [the party] committed sanctionable misconduct that is tantamount 

to bad faith.” Ali v. Tolbert, 636 F.3d 622, 627 (D.C. Cir. 2011) (citing Shepherd v. American 

Broadcasting Co.s, 62 F.3d 1469, 1472 (D.C. Cir. 1995) and Roadway Exp., Inc. v. Piper, 447 

U.S. 752, 767 (1980)). “A heightened standard of proof is particularly appropriate because most 

inherent power sanctions . . . are fundamentally punitive. Our judicial system has a cherished 

tradition of using a heightened standard of proof to guard against the erroneous imposition of 

criminal punishments and analogous deprivations of liberty, property, or reputation.” Shepherd, 

62 F.3d at 1476 (emphasis added) (citations omitted)). See also United States v. Wallace, 964 

F.2d 1214, 1219 (D.C. Cir. 1992) (“[I]t is settled that a finding of bad faith is required for 

sanctions under the court’s inherent powers.”) (citing, inter alia, Chambers v. NASCO, Inc., 501 

U.S. 32, 50 (1991) (“[a] court must, of course, exercise caution in invoking its inherent power, 
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and it must comply with the mandates of due process, both in determining that the requisite bad 

faith exists and in assessing fees.”) (citing Roadway Express, 447 U.S. at 767)).3 

 The District’s reasonable, if erroneous interpretation of the Court’s ambiguous 

Scheduling Order does not evince such bad faith. The sanctions imposed were on the basis of 

limited written discovery requests and a single responsive filing by the District—its Opposition 

to plaintiffs’ motion for a protective order. That single opposition brief—regardless of the 

Court’s view of its merits—is insufficient, as a matter of law, to find bad faith on the part of the 

District. “[T]he power to assess costs on the attorney involved ‘is a power which the courts 

should exercise only in instances of serious and studied disregard for the orderly process of 

justice.” Id. at 1220 (quoting Overnite Transp. Co. v. Chicago Indus. Tire Co., 697 F.2d 789, 795 

(7th Cir. 1983) (emphasis in original)). See also Shepherd, 62 F.3d at 1477 (“a finding of bad 

faith requires heightened certainty.”) (citing American Hosp. Ass’n v. Sullivan, 938 F.2d 216, 

221–22 (D.C. Cir. 1991)). 

Awards of attorney’s fees for bad-faith conduct “serve the same punitive and 

compensatory purposes as fines imposed for civil contempt[,]” hence “these sanctions should 

demand the same standard of proof: clear and convincing evidence.” Shepherd, 62 F.3d at 1477 

(citing Chambers, 501 U.S. at 53–54). A party seeking to show contempt must “bear ‘a heavy 

burden of proof, often described as proof ‘by clear and convincing evidence,’ that the [other 

party] violated the court’s prior order.’” Id. (quoting Washington-Balto. Newspaper Guild, Local 

35 v. The Washington Post Co., 626 F.2d 1029, 1031 (D.C. Cir. 1980)). See also Salazar v. 

                                                 
3 “A party demonstrates ‘bad faith’ by delaying or disrupting the litigation or 

hampering enforcement of a court order.” Tadayon v. Greyhound Lines, Inc., ___ F.Supp.2d 
____, 2012 WL 2048257, *4 (D.D.C. Jun. 6, 2012) (quoting In re Vitamins Antitrust Litig., 398 
F.Supp.2d 209, 243 (D.D.C. 2005) (in turn quoting Hutto v. Finney, 437 U.S. 678, 689 n.14 
(1978)). The District’s conduct here simply does not meet this standard. 

Case 1:07-cv-01495-RCL   Document 70   Filed 10/12/12   Page 10 of 12



 -11-

District of Columbia, 602 F.3d 431, 442 (D.C. Cir. 2010) (“Civil contempt may be imposed only 

when the underlying order is clear and unambiguous.”) (citing, inter alia, Broderick v. 

Donaldson, 437 F.3d 1226, 1234 (D.C. Cir. 2006)); id. at 443 (order must be read “in a light 

favorable to the person charged with contempt.”) (quoting Project B.A.S.I.C. v. Kemp, 947 F.2d 

11, 16 (1st Cir. 1991)). 

As the Court correctly noted, there is a long-standing and essential institutional 

relationship between the Court and the District’s Attorney General’s office. A respectful and 

amicable relationship is beneficial to all parties, including the public which needs confidence in 

its government. As the Court also correctly stated, there needs to be mutual trust for that 

relationship to thrive. That needed trust is a two-way street, and it is jeopardized  when 

flamboyant, unjustified language—which could easily be foreseen to make its way into the 

press—is hurled by a respected jurist against honest, hard-working dedicated lawyers who are 

simply doing their best to serve the citizens of the District. No one tried to mislead the Court or 

make arguments that they did not believe were warranted. An honest mistake should not be 

confused (either by the Court or the public) with unethical or unprofessional conduct. We 

respectfully urge the Court to correct its inappropriate language. 

The Scheduling Order was not clear and unambiguous in prohibiting the District from 

taking any discovery at all. In fact, such an interpretation runs counter to the normal rules of 

discovery practice. Thus, while the District’s interpretation of the Scheduling Order was 

erroneous in hindsight, according to the Court, it was objectively reasonable.  There is no basis 

here for the harsh rhetoric of the Court, nor any basis for sanctions. Thus, the Court should 

reconsider its Order and vacate the award of attorneys’ fees and costs. The Court also should 

withdraw its October 4, 2012 Memorandum Opinion in its entirety.  
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In the alternative, if the Court determines to deny the Motion, the District respectfully 

requests that the payment of sanctions be stayed until a final order has issued in this matter and 

the District has an opportunity to seek appellate review of the order and opinion. 

 

III. Conclusion 

The District’s motion should be granted for all the reasons discussed herein. The District 

does not contest the Court’s ruling prohibiting it from taking discovery; it only submits that its 

contrary previous interpretation was reasonable and made in good faith, and not deserving either 

of the sanctions imposed or the harsh attack on District counsel. 

 
DATE: October 12, 2012  Respectfully submitted,  
 
     /s/ Irvin B. Nathan__________________ 
     IRVIN B. NATHAN [D.C. Bar No. 90449] 
     Attorney General for the District of Columbia 
 
     /s/ Ellen A. Efros_____________________ 
     ELLEN A. EFROS [D.C. Bar No.  250746] 
     Deputy Attorney General  

Public Interest Division 
 
     /s/ Grace Graham     

GRACE GRAHAM [ D.C. Bar No. 472878] 
Chief, Equity Section  
441 Fourth Street, N.W., 6th Floor South 
Washington, DC 20001 
Telephone: (202) 442-9784 
Facsimile: (202) 741-8892 
Email: grace.graham@dc.gov 
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