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    PRELIMINARY STATEMENT 
 

Daoud & Partners, Ltd. (“Daoud (JOR)”), and Daoud & Partners, Ltd. (“Daoud (BVI)”) 

(collectively “Daoud”)1 are separate but related companies, based in Amman, Jordan, that provide 

catering, laundry, and manpower services.  Daoud does business exclusively in the Middle East.  

Indeed, the only reason it has been sued here is because it was one of the myriad subcontractors 

utilized by co-defendant KBR2 in its support of the U.S. military presence in Iraq.  There are many 

reasons that the Relator’s First Amended Complaint (“FAC”) should be dismissed, including the 

grounds argued by KBR in its pending motion to dismiss in which Daoud hereby joins.3   

Unique to Daoud, however, the FAC also should be dismissed for lack of personal 

jurisdiction pursuant to Fed. R. Civ. P. 12(b)(2).  Daoud does not, and never has, conducted 

business in the United States.  It has no property or banking relationships here.  It has no 

employees or agents here.  It does not advertise here.  And, of course, it has never sought the 

privileges and protections of the laws of the United States.  Daoud’s sole involvement arises not 

from any commerce it has directed towards the United States but from its work in Iraq.  KBR, on 

                                                 
1   Relator Harry Barko (“Barko”) has named “Daoud & Partners Inc.” as the defendant.  

There is no such entity.  See Declaration of Yazan Banna, dated September 8, 2009, ¶ 2 
(hereinafter, “Banna Decl.”).  The entity that entered into the subcontracts at issue is Daoud (JOR), 
which subsequently transferred the subcontracts to Daoud (BVI).  See Banna Decl., ¶ 16. 

2   “KBR” is used here to include defendants Halliburton Company; Kellogg Brown and 
Root, Inc.; Kellogg Brown & Root Services, Inc.; KBR Technical Services, Inc.; Kellogg Brown 
& Root Engineering Corporation; Kellogg Brown & Root International, Inc. (a Delaware 
Corporation); and Kellogg Brown & Root International, Inc. (a Panamanian Corporation). 

3   Daoud hereby joins the arguments set forth in KBR’s June 19, 2009 Motion to Dismiss 
Relator’s First Amended Complaint (“KBR Motion to Dismiss”), including arguments made by 
KBR that (1) Barko’s complaints about the manner in which contracts were awarded or performed 
do not state claims under the False Claims Act (see KBR Motion to Dismiss at 2-3, 5-8, 10, 14, 16, 
22, 24, 27, 32-33, 36-39); (2) Barko has failed to identify any false claim and instead speculates 
that if contracts were awarded or performed improperly, false claims must have followed (see id. at 
4, 6-8, 14-16, 19, 25, 28-29, 31-33, 35-39); and (3) Barko has failed to establish that contracts were 
awarded or performed improperly, even if he disagrees with the manner in which they were 
awarded and performed (see id. at 3-8, 15, 17, 21-26, 28-30, 33-34, 37-38). 
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behalf of the U.S. military, specifically sought out Middle Eastern companies, including Daoud, to 

do business in the Middle East.  Accordingly, the “minimum contacts” with the United States 

required for the assertion of personal jurisdiction consistent with Due Process are absent.   

Further, because Jordanian law does not permit e-mail or fax service, the alternative 

method of service employed to “serve” Daoud here was itself beyond what is allowed under the 

Federal Rules.  Dismissal is thus appropriate under Fed. R. Civ. P. 12(b)(5). 

The FAC also should be dismissed pursuant to Fed. R. Civ. P. 12(b)(6) as to Daoud 

because it fails to state a claim against Daoud, as a subcontractor to KBR.  The False Claims Act 

prohibits deliberate lies made to obtain government funds.  Notwithstanding that Barko has 

asserted 14 claims for relief against Daoud,4 he has failed to allege that anything that Daoud 

submitted or represented to anyone was false.  Barko’s presumption that Daoud and KBR must 

have been colluding in wrongful conduct is nonsensical.  To the extent KBR awarded contracts to 

Daoud or issued Change Orders that increased the cost of certain subcontracted work, those were 

decisions by KBR.  Notably, Barko does not allege that Daoud was privy to KBR’s 

decision-making or otherwise had any control over KBR whatsoever.  Simply put, Barko’s 

allegations regarding poor general contracting practices and inadequate performance fail to 

establish a False Claims Act violation.   

Moreover, because the gravamen of the False Claims Act is fraud, the FAC must strictly 

comply with Fed. R. Civ. P. 9(b), specifying the time, place, and content of each particular false 

claim for payment allegedly submitted by Daoud.  The instant complaint does not. 

Finally, when Daoud submitted its claims for payment, it submitted them to KBR, not the 

government.  Under the applicable law at the time, Daoud unequivocally falls outside the reach of 

                                                 
4   One of the 15 Counts in the FAC, Count VII, concerns only defendants Eamar and KBR. 
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the False Claims Act.  The recent changes in the False Claims Act extending potential liability to 

subcontractors cannot be applied retroactively to Daoud here without violating the Ex Post Facto 

and Due Process Clauses of the Constitution. 

Accordingly, for all these reasons, the FAC should be dismissed with prejudice. 

STATEMENT OF FACTS 

A. Daoud Has Always Been a Company That Does Business in the Middle East 
 
Daoud is, and always has been, based in Amman, Jordan.  Daoud is in the business of 

providing industrial catering, laundry, construction, manpower and logistical support in Jordan 

and Iraq.  See Banna Decl., ¶ 4.   

Daoud (JOR) is incorporated in Jordan and registered with the Jordanian Controller of 

Companies at the Ministry of Industry and Trade as a limited liability company.  See id., ¶ 3.  A 

separate but related company, Daoud (BVI), was incorporated in the British Virgin Islands in 

March 2004 as a limited liability company, and in Jordan in June 2005.  See id., ¶ 4.   

The purpose of the two separate companies is to allow Daoud (JOR) to perform work 

exclusively within Jordan, while Daoud (BVI) provides services elsewhere in the Middle East.  

See id., ¶ 5.  At all times, Daoud (JOR) and Daoud (BVI)’s respective offices have been located in 

Amman, Jordan, and both companies have done business exclusively in the Middle East and never 

in the United States.  See id. 

Thus, no Daoud entity now has, or has ever had employees, property, an office, a telephone 

number, postal delivery location, or a bank account in the United States.  See id., ¶¶ 6, 7, 12.  No 

Daoud entity has ever paid United States taxes.  See id., ¶11.  The Daoud entities have also never 

solicited business, sold goods, or provided services in the United States.  See id., ¶¶ 8, 9.  In short, 

the Daoud entities have never sought the privileges and protections of United States laws, or the 

laws of any state within the United States.   
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B. Daoud’s Subcontracts with KBR Were All Negotiated, Executed and Performed 
Exclusively in the Middle East  

The subcontracts that are at issue in this case were negotiated and signed by Daoud (JOR) 

and KBR outside the United States, in Jordan and Iraq.  See id., ¶ 15. 

Prior to March 4, 2004, all contracts between Daoud (JOR) and KBR were entered into in 

the name of Daoud (JOR).  See id., ¶ 16.  On that date, upon the incorporation of Daoud (BVI), 

those contracts were effectively transferred from Daoud (JOR) to Daoud (BVI).  See id.  The 

change in the Daoud entity providing the contracted for services, however, had no effect on the 

contracts, their negotiation or their performance.  See id.  Daoud (BVI) also operates from offices 

in Amman, Jordan, and all work, services and labor performed by Daoud (JOR) and Daoud (BVI)  

pursuant to the subcontracts with KBR took place in Iraq.5  See id., ¶ 17. 

For the work performed as a subcontractor to KBR,  Daoud did not submit any bills, 

invoices or claims to the United States government.  See id., ¶ 18.  Daoud provided invoices 

directly to KBR in Iraq, and received payment in Jordan.  See id., ¶¶ 18, 19.  The subcontracts 

between KBR and Daoud do not specify a venue for disputes and do not contain either party’s 

consent to any jurisdiction.  See id., ¶ 20.  The general terms of the laundry services subcontracts 

provide for application of Texas law, but the general terms related to Daoud’s provision of 

manpower provide that the law of the location in which the work is performed governs.  Here, that 

is Iraq.  See id., ¶ 21. 

Unites States military bases in Iraq are not within the territorial jurisdiction of the United 

States.  Rather, the United States operates there “at the request” of the government of Iraq.  See 

S.C. Res. 1546, ¶ 9, U.N. Doc S/RES/1546 (June 8, 2004).  As such, the bases remain part of the 

                                                 
5   For these reasons, no distinction is made in this brief between Daoud (JOR) and Daoud 

(BVI); the analysis of the legal issues is the same for both. 
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sovereign territory of Iraq.  See S.C. Res. 1511, ¶ 1, U.N. Doc S/RES/1511 (Oct. 16, 2003) 

(reaffirming Iraq’s sovereignty over its territory).   

C. Daoud’s Other Work for American Entities Also Took Place Exclusively in the 
Middle East  

Beginning in approximately 1996, Daoud (JOR) provided catering and laundry services to 

certain U.S. Army personnel located in Jordan, and also to the U.S. Embassy in Amman, Jordan.  

See Banna Decl., ¶ 13.  These contracts were negotiated and executed in Jordan.  See id.  Further, 

all work performed pursuant to these contracts took place in Jordan, and all payments received for 

that work were in Jordan.  See id. 

No Daoud entity had any direct contractual relationships with the United States military 

with respect to its operations in Iraq; all such services were provided as a subcontractor to KBR.  

See id., ¶ 14. 

D. The FAC Reflects That Daoud Acted Only in the Middle East and Exclusively as a 
Subcontractor to KBR 

Barko alleges that pursuant to subcontracts with KBR, Daoud agreed to provide laundry 

and similar services at several military installations in Iraq and manpower for construction work, 

including the drilling of wells at other sites in Iraq.  See generally FAC, ¶¶ 4, 21, 30, 61-445; see 

also Banna Decl., ¶¶ 14-19.  

The allegations in the FAC concerning Daoud relate to Daoud’s bids for certain 

subcontracts; the manner in which Daoud performed its work; and “Change Orders” authorized by 

KBR that altered the work, and the allowed cost of the work, to be performed by Daoud.  See FAC, 

¶¶ 61-445. 
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E. Barko Failed To Advise the Court of Jordanian Service of Process Requirements 

Barko filed his initial complaint in this matter on June 27, 2005.  See Complaint dated June 

27, 2005.  On June 13, 2007, Barko filed his FAC.  See Civil Docket, No. 12.  On January 13, 2009, 

this Court unsealed the FAC.  See Civil Docket, unnumbered entry. 

On May 8, 2009, Barko moved for authorization to effect service by e-mail and fax on the 

foreign defendants, Daoud and Eamar, pursuant to Fed. R. Civ. P. 4(f).  See Plaintiff-Relator’s 

Motion for Court-Ordered Service, dated May 8, 2009, Civil Docket, No. 39 (hereinafter “Motion 

for Court-Ordered Service”) at 3.   

On May 13, 2009, this Court ordered Barko to determine whether domestic law prohibited 

service by e-mail and fax in Kuwait and Switzerland, the countries in which Barko was then 

proposing to serve Eamar and Daoud, respectively.  See Minute Order dated May 13, 2009.   

Two weeks later, Barko filed a supplemental memorandum of law in which he stated that 

he had found no authority that the laws of either Kuwait or Switzerland prohibit service by e-mail 

and fax.  See Plaintiff-Relator’s Supplemental Memorandum of Law Pursuant to the Court’s Order 

of May 13, 2009, dated May 27, 2009, Civil Docket, No. 46 (hereinafter “Barko’s Supplemental 

Memorandum”) at 1.  He suggested that Daoud alternatively could be served in Jordan or Dubai, 

without referring to the service laws of those countries.  See id. at 2.  

On June 3, 2009, this Court relied upon Rule 4(f)(3) in authorizing Barko to serve Daoud 

by e-mail and fax in Jordan and Dubai.  See Minute Order dated June 3, 2009.  This Court denied 

Barko’s request to serve defendant Eamar via the same means.  See id.  On or about June 24, 2009, 

Barko purported to serve the FAC on Daoud by e-mail to its general inquiry e-mail address in 

Jordan.  See Banna Decl., ¶ 22. 
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F. Barko Failed To Comply with Jordanian Law Regarding Service 

Jordanian law provides for service of process.  The State Department has identified the 

permissible means of service in Jordan as “personal service, through a Jordanian court, a notary 

public, a Jordanian attorney, or pursuant to a letter rogatory.”  See U.S. Dep’t of State, Bureau of 

Consular Affairs, Judicial Assistance Jordan, 

http://travel.state.gov/law/info/judicial/judicial_675.html (last visited Sept. 10, 2009).  The State 

Department website also states that service by registered mail is not sufficient to effect service in 

Jordan.  See id.  The underlying principle of Jordanian Civil Procedures Law is that the service of 

judicial process must be effected by means of physical delivery.  See Declaration of Sharif Ali 

Zu’bi, dated September 10, 2009 (“Zu’bi Decl.”), ¶ 2 (citing Jordanian Civil Procedures Law No. 

24 of 1988 (“Jordanian Civil Procedures Law”), arts. 7(1) & 6(1)).  Indeed, “[e]very service of 

process must take place by means of process servers unless the law states otherwise . . . .”  Zu’bi 

Decl., ¶ 3 (quoting Jordanian Civil Procedures Law, art. 6(1)).  Jordanian law does not authorize 

service by e-mail or fax, and service by such means would be considered invalid by Jordanian 

courts.  See id., ¶ 4.     

ARGUMENT 

A. The FAC Should Be Dismissed for Lack of Personal Jurisdiction Pursuant to Rule 
 12(b)(2) 
 
 1. Daoud Is Not Subject to Specific Jurisdiction Because It Has Not Had   
  “Minimum Contacts” with the United States 

Due process limits the power of a court to assert personal jurisdiction over a nonresident 

defendant.  Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 413-14 (1984).  A 

nonresident defendant may not be “subject to the binding judgments of a forum with which he has 

established no meaningful ‘contacts, ties, or relations.’” Burger King Corp. v. Rudzewicz, 471 U.S. 

462, 471-72 (1985) (quoting Int’l Shoe Co. v. Washington, 326 U.S. 310, 319 (1945)).  Even if a 
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nonresident defendant has sufficient contacts to assert jurisdiction, due process permits a Court to 

do so only if the assertion is reasonable and comports with concepts of fair play and substantial 

justice.  See Int’l Shoe, 326 U.S. at 316. 

Barko bears the burden of establishing the Court’s jurisdiction.  See FC Inv. Group LC v. 

IFX Mkts., Ltd., 529 F.3d 1087, 1091 (D.C. Cir. 2008).  Personal jurisdiction can be general or 

specific.  Specific jurisdiction exists if the defendant has “purposefully directed [its] activities at 

residents of the forum” and the cause of action results from injuries that “arise out of or relate to 

those activities.”  Burger King, 471 U.S. at 472-73; see also Sinclair v. TubeSockTedD, 596 F. 

Supp. 2d 128, 133 (D.D.C. 2009) (specific jurisdiction requires that the defendant’s contacts with 

the forum be related to the controversy at hand).  In False Claims Act cases, “the relevant inquiry is 

whether the defendants have minimum contacts with the United States as a whole.” United States 

ex rel. Thistlethwaite v. Dowty Woodville Polymer, Ltd., 976 F. Supp. 207, 210 (S.D.N.Y. 1997); 

see SEC v. Bilzerian, 378 F.3d 1100, 1106 n.8 (D.C. Cir. 2004).  Daoud did not purposefully direct 

any activities at the United States.   

The sole allegation that purports to state a basis for asserting personal jurisdiction over 

Daoud wrongly treats KBR and Daoud as if they were identically situated.  Paragraph 12 of the 

FAC alleges simply: 

The Defendants are in the business of providing services and material to the U.S. 
Government through its Defense Agencies and conduct business in Washington, 
DC. 

The implication of sameness is erroneous because Daoud is a Jordanian entity that 

conducts its business entirely abroad.  To the extent that it has provided services to any United 

States entity, it has done so solely abroad. 

Barko tries to avoid this conclusion by suggesting that specific jurisdiction is somehow 

created by Daoud’s status as a subcontractor to KBR, a U.S. company, and its provision of services 
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to KBR—albeit abroad—pursuant to that subcontract relationship.  See FAC, ¶¶ 12, 15, 61-445.  

However, the military locations in Iraq where Daoud provided its services are not within the 

territorial jurisdiction of the United States.  Rather, the United States operates there “at the 

request” of the government of Iraq, see S.C. Res. 1546, ¶ 9, U.N. Doc S/RES/1546 (June 8, 2004), 

and U.S. military bases remain part of the sovereign territory of Iraq.   See S.C. Res. 1511, ¶ 1, 

U.N. Doc S/RES/1511 (Oct. 16, 2003). 

That a foreign defendant (such as Daoud) enters into a contract with a resident of the forum 

(such as KBR) also does not constitute “purposeful availment” of the benefits and protections of 

U.S. law.  See Burger King, 471 U.S. at 478 (a foreign defendant’s contract with an in-state 

plaintiff alone “clearly” cannot establish sufficient minimum contacts in the plaintiff’s home 

forum); see also Knowledgeplex, Inc. v. Metonymy, Inc., 574 F. Supp. 2d 164, 169-170 (D.D.C. 

2008) (no personal jurisdiction in Washington, D.C. forum over California entity that 

subcontracted with Fannie Mae because California entity did not solicit or perform work in 

Washington). 

Here, all the relevant acts took place outside the United States.  KBR sought subcontractors 

in Iraq, and the subcontracts at issue were negotiated and executed in the Middle East.  All 

performance occurred in Iraq.  The course of dealing between KBR and Daoud occurred 

exclusively in the Middle East.  Clearly, Daoud did not purposefully avail itself “of the privilege of 

conducting activities” within the U.S., or “invoke the privileges and benefits” of its laws, such that 

it would reasonably expect to be haled into court here.  Burger King, 471 U.S. at 479; see also 

McGlinchy v. Shell Chemical Co., 845 F.2d 802, 816-17 (9th Cir. 1988) (contracts unlikely to 

satisfy specific jurisdiction when “the substance of the relationship was formed” outside the U.S.); 

Moncrief Oil Int’l Inc. v. OAO Gazprom, 481 F.3d 309, 312 (5th Cir. 2007) (no minimum contacts 
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existed because the forum state was not “clearly the hub of the [contracting] parties’ activities” and 

where “the parties negotiated and prepared key elements abroad.”).  

Finally, any assertion of specific jurisdiction would also violate traditional notions of fair 

play and substantial justice.  See Helicopteros, 466 U.S. at 414 (any exercise of specific 

jurisdiction must be reasonable).  The Due Process clause “allows potential defendants to structure 

their primary conduct with some minimum assurance as to where that conduct will and will not 

render them liable to suit.”  Burger King, 471 U.S. at 472 (citation omitted).  Daoud could not have 

foreseen that entering into subcontracts with KBR for work in the Middle East would render it 

subject to jurisdiction in the United States.  See id. at 474 (“foreseeability . . . is critical to the due 

process analysis”).  The foreign military missions of the United States should not be deemed to 

work a wholesale expansion of U.S. jurisdiction such that any foreign subcontractor to a U.S. 

corporation should expect to be haled into Court in the United States, when it never sought to work 

in the United States and never did.   

2. Daoud Is Not Subject to General Jurisdiction in the United States 

General jurisdiction arises only if a defendant has “continuous and systematic” contacts 

with the forum, Helicopteros, 466 U.S. at 416, such that the assertion of personal jurisdiction is 

“reasonable” and comports with “traditional notions of fair play and substantial justice.” Int’l 

Shoe, 326 U.S. at 316; see also Allen v. Russian Fed’n, 522 F. Supp. 2d 167, 192 (D.D.C. 2007).  

Here, the purely conclusory allegation that “the [d]efendants” do business with the U. S. 

government and “conduct business” in the District of Columbia, see FAC, ¶ 12, does not allow the 

assertion of general jurisdiction.   

Barko cannot allege “continuous and systematic” contacts by Daoud with the United States 

that approximate physical presence within the United States.  Exponential Biotherapies, Inc. v. 

Houthoff Buruma N.V., --- F. Supp. 2d ---, No. 08-1636, 2009 WL 2345113, at *8  (D.D.C. July 30, 
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2009) (the “continuous and systematic” contact requirement of due process is a “high bar”); see 

also FC Inv. Group LC,  529 F.3d at 1092 (“accessibility of a defendant’s website does not 

establish the necessary minimum contacts required for general jurisdiction”); Savage v. Bioport, 

Inc., 460 F. Supp. 2d 55, 59 (D.D.C. 2006) (“sporadic” contacts insufficient to support general 

jurisdiction); Bancroft & Masters, Inc. v. Augusta Nat’l Inc., 223 F.3d 1082, 1086 (9th Cir. 2000) 

(for general jurisdiction to attach, a defendant’s contacts must “approximate[] physical presence 

within the [forum’s] borders.”).  

A court may not assert general jurisdiction over a foreign subcontractor solely on the basis 

of an agreement with an American contractor to perform work elsewhere.  Recently, for example, 

in Lessin v. Kellogg Brown & Root, Civ-H-05-1853, Memorandum and Order (S.D. Tex. June 4, 

2007), the court rejected the argument that a subcontractor’s “long-term, ongoing contract” with 

KBR provided a basis for general jurisdiction.6  See id. at 6-7.  In doing so, it noted that the 

contract was “negotiated and executed outside the United States” and “most significantly, 

performance under the contract took place solely in Iraq and Kuwait—never Texas.”  Id.  That—as 

here—one contract specified Texas law to be applicable to any dispute was deemed too minimal to 

support an exercise of general jurisdiction.  Id. at 6.  The Court concluded that “[s]imply being 

hired by a Texas-based corporation to perform services outside [of the] U.S. does not amount to 

the substantial, continuous and systematic contacts with Texas necessary to establish general 

jurisdiction.”  Id. at 7.    

Similarly, in Baragona v. Kuwait & Gulf Link Transp. Co., 1:05-cv-1267-WSD, Opinion 

and Order (N.D. Ga. May 8, 2009), the court concluded that general jurisdiction did not exist over 

                                                 
6   A copy of the Memorandum and Order in the Lessin case (hereinafter “Lessin Order”), is 

attached hereto as Ex. 1. 
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a Kuwaiti company.7  See id. at 25-31.  The defendant’s “contacts with the United States Army 

were exclusively military contracts for transportation services in Kuwait . . . . all contracts were 

negotiated and executed in Kuwait, . . . all services were performed in Kuwait, and . . . all payment 

was made from Kuwait to [defendant’s] accounts in Kuwait.”  Id. at 25-26.  The court observed 

that finding general jurisdiction on the facts presented “would effectively establish universal 

jurisdiction in the United States for any government contractor, includ[ing] foreign entities, which 

have no other contact or relationship with the United States.”  Id. at 31. 

General jurisdiction ought not be asserted for an additional reason:  the assertion of general 

jurisdiction over Daoud would be unreasonable.  The reasonableness inquiry balances the burdens 

on a nonresident defendant with any countervailing considerations.  See Burger King, 471 U.S. at 

477; Asahi Metal Indus. Co. Ltd. v. Superior Court of Cal., Solano County, 480 U.S. 102, 113 

(1987).  Here, the connections between Daoud and the United States are so lacking that exercising 

jurisdiction would contravene due process.  See Asahi, 480 U.S. at 114; Donahue v. Far E. Air 

Transp. Corp., 652 F.2d 1032, 1036-37 (D.C. Cir. 1981) (declining to exercise general jurisdiction 

over a company centered and managed in Taiwan); Lessin Order at 7 (forcing Kuwaiti contractor 

performing services for KBR in Iraq “to defend itself in Texas would offend traditional notions of 

fair play and substantial justice”).  All the witnesses, documents and other evidence are in Iraq and 

Jordan.  Daoud would also bear the “unique burdens” of a nonresident defendant defending in a 

United States forum, see Asahi, 480 U.S. at 114, because it would be forced to litigate far from its 

operations and all of the relevant evidence.  Accordingly, because there are no continuous, 

                                                 
7   A copy of the Opinion and Order in the Baragona case (hereinafter “Baragona Order”), 

is attached hereto as Ex. 2.  
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substantial contacts between Daoud and the United States, no general jurisdiction exists over 

Daoud.   

3. Dismissal Is Also Required Pursuant to Rule 12(b)(5) Because Daoud Was Not 
 Properly Served 

Daoud was not properly served pursuant to the Federal Rules of Civil Procedure, and this 

failure also results in a lack of personal jurisdiction.  See United States ex rel. Cody v. Computer 

Scis. Corp., 246 F.R.D. 22, 26 (D.D.C. 2007) (“unless the procedural requirements for properly 

effecting service of process are satisfied, a court lacks authority to exercise personal jurisdiction 

over the defendant.”).  The authorization to effect service pursuant to Rule 4(f)(3) was improper 

because it permitted Barko to rely on e-mail and fax service as a “first resort” under Rule 4.  That 

authorization was also based on an ex parte motion and supplemental memorandum that misstated 

and omitted facts relevant to the Court’s determination, including the omission that such service is 

contrary to Jordanian law.    

The decision to authorize service under Rule 4(f)(3) is an exercise of discretion.  See, e.g., 

Prewitt Enters., Inc. v. Org. of Petroleum Exporting Countries, 353 F.3d 916, 921 (11th Cir. 2003) 

(reviewing Rule 4(f)(3) determination under “abuse of discretion” standard).  Although some 

courts have stated that service under Rule 4(f)(3) is not a “last resort,” see, e.g., Rio Props., Inc. v. 

Rio Int’l Interlink, 284 F.3d 1007, 1015 (9th Cir. 2002), it is not employed as a first resort to effect 

service on foreign defendants.  In fact, courts exercise such discretion only when the plaintiff 

either establishes a record of the defendant’s evasion or the plaintiff’s attempts to effect service 

under other provisions of Rule 4 have failed.  See, e.g., FMAC Loan Receivables v. Dagra, 228 

F.R.D. 531, 534 (E.D. Va. 2005) (appropriate to “require the plaintiff to show that they have 

reasonably attempted to effectuate service on defendant and that the circumstances are such that 

the district court’s intervention is necessary”); KPN B.V. v. Corcyra D.O.O., No. 08 Civ. 1549, 
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2009 WL 690119, at *2 (S.D.N.Y. Mar. 16, 2009) (permitting alternative service under Rule 

4(f)(3) “in light of the plaintiff’s diligent efforts to serve [defendant] heretofore and [defendant’s] 

resistance to service”); BP Prods. N. Am., Inc. v. Dagra, 232 F.R.D. 263, 264 (E.D. Va. 2005) 

(ordering alternative service where plaintiff had made “numerous attempts to serve defendant 

under the terms of the Hague Convention” and defendant was “willfully evading” service in 

Pakistan). 

Similarly, authorization to effect service by e-mail typically follows failed attempts to 

effect service by other means.  Compare Nabulsi v. H.H. Shikh Issa Bin Zayed Al Nahyan, No. 

H-06-2683, 2007 WL 2964817, at * 7 (S.D. Tex. Oct. 9, 2007) (declining to authorize Rule 4(f)(3) 

service by mail, fax, and e-mail because plaintiffs failed to demonstrate likely futility of attempts 

to serve citizens of the United Arab Emirates) with Juniper Networks, Inc. v. Bahattab, No. 

07-1771, 2008 WL 250584, at **1-2 (D.D.C. Jan. 30, 2008) (permitting service on Saudi Arabian 

defendant by e-mail and fax after service by mail and personal service failed,  and the evasive 

defendant likely had notice of the action); Int’l Raelian Movement v. Hashem, No. CIV S-08-687, 

2009 WL 2136958, at *4 (E.D. Cal. July 15, 2009) (court-ordered service by e-mail approved “in 

light of plaintiff’s concerted effort to locate and serve defendant”); Rio Props., 284 F.3d at 

1016-17 (approving alternative service via e-mail after taking into account a variety of 

conventional methods the plaintiff attempted prior to seeking Rule 4(f)(3) relief); 

Williams-Sonoma Inc. v. Friendfinder Inc., No. C 06-06572, 2007 WL 1140639, at *2 (N.D. Cal.  

Apr. 17,  2007) (ordering service by e-mail because the defendant’s physical addresses could not 

be found). 

The reason for these limitations is obvious:  permitting plaintiffs to use Rule 4(f)(3) equally 

with other methods set forth in Rule 4 would encourage plaintiffs routinely to seek 
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court-authorized alternative means of service, indiscriminately circumvent other methods of 

service specifically identified under Rule 4, and increase the workload of the courts.       

Under the standards applied by courts before authorizing service under Rule 4(f)(3), 

Barko’s ex parte Motion for Court-Ordered Service should have been denied.  Barko established 

only that he was in the midst of attempting the first of two available means of serving Daoud under 

Rule 4(f)(2).  Barko reported that he had requested “that Hague Service be effected on Daoud & 

Partners in Switzerland.”  Motion for Court-Ordered Service at 3.  He additionally explained that 

although he “ha[d] researched the issue of serving Daoud & Partners in Jordan pursuant to the 

letters rogatory process,” he had elected to seek Court-authorized service by e-mail and fax 

because service by letter rogatory “would suffer from additional delay . . . .”  Id. at 6-7.   

Barko further failed to establish evasion of service by Daoud.  Instead, he artfully implied 

that Daoud had demonstrated evasiveness by suggesting that Rule 4(f)(3) “has been particularly 

useful to the courts when encountering elusive international defendants, especially those striving 

to evade service of process.”  See Motion for Court-Ordered Service at 6 (quoting Baicker-McKee, 

Janssen & Corr, Federal Civil Rules Handbook 2009, at 235 (Thomson/West 2008)).  The facts 

that followed, however, did not demonstrate any wrongdoing on Daoud’s part.  Barko claimed 

only that a plaintiff in a different civil case filed in California had found service upon Daoud, in 

Switzerland, to be “complicated and delayed.”  See id.  In actuality, Daoud did nothing to evade or 

delay service of process.  It was wholly unaware of this action until it received an e-mail message 

attaching the Summons and Complaint in June 2009.  See Banna Decl., ¶ 23.   

Barko also improperly bolstered his motion by failing to present relevant facts concerning 

the requisites of Jordanian Law.  As Advisory Committee Notes to the enactment of Rule 4(f)(3) 

explain: 
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Inasmuch as our Constitution requires that reasonable notice be given, an earnest 
effort should be made to devise a method of communication that is consistent with 
due process and minimizes offense to foreign law. 

Fed. R. Civ. P. 4 advisory committee’s note (1993) (emphasis supplied).  Here, the Court never 

had the opportunity to consider whether authorizing e-mail and fax service in Jordan might offend 

foreign law because Barko failed to disclose that even according to the State Department, the 

permissible means of service in Jordan is limited to “personal service, through a Jordanian court, a 

notary public, a Jordanian attorney, or pursuant to a letter rogatory.”  See U.S. Dep’t of State, 

Bureau of Consular Affairs, Judicial Assistance Jordan, 

http://travel.state.gov/law/info/judicial/judicial_675.html (last visited Sept. 10, 2009).  The State 

Department website also specifically states that service by registered mail is not sufficient to effect 

service in Jordan.  See id.  These facts, if known to the Court, would have tended to suggest that 

only personal service is deemed adequate under Jordanian law.  Indeed, the underlying principle of 

Jordanian Civil Procedures Law is physical delivery, see Zu’bi Decl., ¶ 2 (citing Jordanian Civil 

Procedures Law arts. 7(1) & 6(1)).  Jordanian law requires that “[e]very service of process must 

take place by means of process servers unless the law states otherwise . . . .”  See Zu’bi Decl.,  ¶ 3 

(quoting Jordanian Civil Procedures Law, art. 6(1)).  Jordanian law does not authorize service by 

e-mail or fax.  See id., ¶ 4. 

Barko’s failure to inform the Court of the requirements of Jordanian law was not an 

oversight.  By Minute Order dated May 13, 2009, the Court directed Barko to determine whether 

domestic law prohibited e-mail and fax service in Kuwait or Switzerland (the countries in which 

Barko was then proposing to serve defendants Eamar and Daoud), and Barko responded that he 

had found no authority holding that the laws of either country prohibited service by e-mail and fax.  

See Barko’s Supplemental Memorandum at 1.  He then advocated serving Daoud by e-mail and 

fax in Jordan or Dubai.  See id. at 2.  In doing so, Barko omitted the above information concerning 
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methods of service authorized under Jordanian law, but cited the same State Department webpage 

for the proposition that Jordan is not a signatory to the Hague Convention.  See Barko’s 

Supplemental Memorandum, Ex. 1.   

This is Daoud’s first opportunity to be heard as to whether Rule 4(f)(3) was properly 

invoked, and Daoud respectfully submits that the Court should deem its prior decision to authorize 

service by e-mail and fax to have been unwarranted.  Because this Court denied Barko’s 

simultaneous request to serve defendant Eamar by e-mail and fax, see Minute Order entered June 

3, 2009, Barko’s baseless suggestion that Daoud had been evasive may have affected this Court’s 

decision to permit service on Daoud by alternative means.  This Court acted cautiously in 

requesting a supplemental submission on the content of the law of the countries in which Barko 

proposed to effect service by e-mail and fax.8  Barko’s failure to respond by making the Court 

aware of relevant Jordanian law precluded scrutiny of the very question the Court sought to 

explore.  

In sum, Barko should not have been permitted to rely on Rule 4(f)(3) in the absence of any 

showing of diligence in pursuing other service attempts or evasiveness on Daoud’s part, because 

foreign defendants should not routinely be subject to service of process methods that are less 

stringent that those used to reach domestic defendants.  This Court also should reconsider its prior 

decision authorizing service by e-mail and fax to ensure that it does not furnish Barko and future 

plaintiffs with incentives to engage in sharp practices to obtain, on an ex parte basis, authorization 

                                                 
8   The Court’s Order requesting further information made clear that it had reservations 

concerning Barko’s claim that “service of process under Rule 4(f) may be accomplished in 
contravention of the laws of the foreign country.”  Motion for Court-Ordered Service at 5 (citing 
Rio Props., 284 F.3d at 1014).  Barko's contention, taken from Rio Props., is at most dictum, given 
that Rio Props. did not consider Costa Rican law.  See, e.g., Prewitt, 353 F.3d at 928 
(distinguishing Rio Props. on this basis).  The Rio Props. decision also did not cite or consider the 
1993 Advisory Committee note quoted in the discussion supra at 15-16.  
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to circumvent traditional means of service.  The Court should find that its prior authorization of the 

e-mail and fax service upon Daoud was improper. 

B. The FAC Fails to State a Claim as to Daoud Pursuant to Rule 12(b)(6) 

1. The FAC Improperly Relies on Speculative and Conclusory Allegations as to 
 Daoud 

Ashcroft v. Iqbal, 129 S. Ct. 1937 (2009), is the Supreme Court’s latest guidance on the 

adequacy of pleadings.  Under its two-part inquiry, district courts must identify and decline to give 

weight to allegations that, “because they are no more than conclusions, are not entitled to the 

assumption of truth.” Id. at 1950; see also Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555, 

564-65 (2007) (labels, conclusions, or “a formulaic recitation of the elements of a cause of action” 

are deficient and thus the allegation that defendant entered into a “contract, combination or 

conspiracy to prevent competitive entry” was not entitled to the assumption of truth).  After setting 

aside conclusory allegations, a court must assume that any remaining “well-pleaded factual 

allegations” are true and consider whether those allegations “plausibly give rise to an entitlement 

of relief.” Iqbal, 129 S. Ct. at 1950. 

The plausibility test requires “factual content” that leads reasonably to the inference that 

the defendant is liable.  See id. at 1949.  As the Supreme Court explained:  

The plausibility standard . . . asks for more than a sheer possibility that a defendant 
has acted unlawfully. Where a complaint pleads facts that are “merely consistent 
with” a defendant’s liability, it “stops short of the line between possibility and 
plausibility of  ‘entitlement to relief.’” 

Id. at 1949 (quoting Twombly, 550 U.S. at 556-57).  A plaintiff must therefore account for “more 

likely” or “obvious alternative explanations” for the conduct alleged.  See id. at 1951.  The factual 

allegations in a complaint must raise the right to relief “above the speculative level.”  Twombly, 

550 U.S. at 555.  

Case 1:05-cv-01276-JSG   Document 64-1   Filed 09/11/09   Page 25 of 96



 

19 

Barko’s claims make little sense as applied to the contractor, KBR, and even less as applied 

to a subcontractor, Daoud.  Barko’s speculation that to the extent there was any misconduct by 

KBR, Daoud must have colluded in it is a flawed premise.  It cannot be presumed, for example, 

that Daoud—a bidder—would have known of any intent by the contractor to award subcontracts 

non-competitively.  Likewise, even if KBR had viewed Daoud’s performance as substandard (a 

fact nowhere established in the FAC), it would not follow that Daoud knew of that judgment, 

agreed with it, and sought payment notwithstanding. 

There is no specific allegation that Daoud ever knowingly presented a false claim, record, 

or statement—even to KBR—under any of the subcontracts at issue.  Barko’s occasional 

references to “bills” or “invoices” that must have followed from the award of contracts do not 

satisfy the requirement—fundamental to any False Claims Act claim—that the plaintiff identify 

the time, place and content of any allegedly false claim or statement.  See Fed. R. Civ. P. 9(b); 

United States ex rel. Williams v. Martin-Baker Aircraft Co., Ltd., 389 F.2d 1251, 1256 (D.C. Cir. 

2004).  Similarly, Barko’s assertion of Daoud’s alleged knowledge of falsity are merely improper 

“labels” and “conclusions,” rather than facts that could support an inference of fraud.  Twombly, 

550 U.S. at 555.  The FAC does not even attempt to establish the materiality of any false statement 

by Daoud. 

Three of the 14 counts nominally asserted against Daoud allege wrongdoing solely by 

KBR.  See, e.g., FAC, ¶ 466 (Count II: “KBR knowingly, willfully and recklessly issued Notices to 

Proceed and allowed work to begin before the proper awarding of any contracts”); ¶ 508 (Count 

VIII: “KBR knowingly, willfully and recklessly deemed Daoud’s construction . . . acceptable 

when KBR had knowledge that [it] was substandard”); ¶ 521 (Count X: “KBR knowingly, 

willfully and recklessly manipulated the bidding process”).  In the remainder of the counts, Barko 
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alleges, in a wholly conclusory manner, that KBR and Daoud shared in wrongful action and intent.  

See, e.g., FAC, ¶ 492  (Count V:  “Defendants have caused the submission of false claims . . . by 

fraudulently purchasing real property which neither KBR nor Daoud owned”); ¶ 518 (Count IX:  

“Defendants have caused the submission of false claims . . . by adding over $2 million via change 

orders after KBR’s subcontracts administrator identified Daoud’s failure to perform).  Such 

speculative and conclusory allegations are insufficient to survive a motion to dismiss under Iqbal. 

2. All Counts Against Daoud Should Be Dismissed for Failure to Plead With 
 Specificity Pursuant to Rule 9(b) 

Even before Iqbal, claims brought under the False Claims Act, like other fraud claims, had 

to be pleaded with particularity pursuant to Rule 9(b).  See Williams, 389 F.2d at 1256.  Rule 9(b) 

requires that a plaintiff  allege the “time, place and content of the false misrepresentations, the fact 

misrepresented and what was obtained or given up as a consequence of the fraud.”  Id.  The 

plaintiff must also “identify individuals allegedly involved in the fraud.”  Id.   

To state a False Claims Act claim, Barko must identify a claim or statement containing an 

“objective falsehood.”  United States ex rel. Wilson v. Kellogg Brown & Root, Inc.,  525 F.3d 370, 

376 (4th Cir. 2008); see also United States ex rel. Totten v. Bombardier Corp., 286 F.3d 542, 552 

(D.C. Cir. 2002) (requiring a “detailed description of the specific falsehoods that are the basis  for 

[relator’s] suit”); United States ex rel. Burlbaw v. Orenduff, 548 F.3d 931, 959 (10th Cir. 2008) (no 

False Claims Act liability attached to a letter certification where “put simply, there was nothing in 

the . . . letter that was false”);  United States ex rel. Bettis v. Odebrecht Contractors of Cal., Inc., 

297 F. Supp. 2d 272, 277 (D.D.C. 2004) (requiring that the false “claim must be a lie”) (quoting 

Hindo v. Univ. of Health Scis./The Chicago Med. Sch., 65 F.3d 608, 613-14 (7th Cir. 1995), aff’d, 

393 F.3d 1321 (D.C. Cir. 2005). 
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In other words, a False Claims Act complaint cannot survive a motion to dismiss if it 

alleges only that because a fraudulent scheme existed, a false claim must have been made.  United 

States ex rel. Ervin and Assocs., Inc. v. Hamilton Sec. Group, Inc., 370 F. Supp. 2d 18, 

50-51 (D.D.C. 2005) (“a relator must produce evidence that the defendant actually submitted false 

demands for payment or submitted false records or statements in order to get a false claim paid . . . 

. It is not enough . . . to allege simply and without any stated reasons for his belief that claims 

requesting illegal payments must have been submitted”) (emphasis supplied); see also Sanderson 

v. HCA-The Healthcare Co., 447 F.3d 873, 877 (6th Cir. 2006) (holding insufficient for an False 

Claims Act plaintiff to allege, without detailing actual claims for payment, that “claims requesting 

illegal payments must have been submitted, were likely submitted or should have been submitted 

to the Government”) (emphasis supplied). 

Courts have frequently granted motions to dismiss False Claims Act cases when the 

relators fail to identify false claims or statements with particularity.  See, e.g., Martin-Baker, 389 

F.3d at 1257-59 (dismissing claims because the allegations regarding the time span of the 

fraudulent activity were nebulous, the complaint failed to allege with specificity which individuals 

were involved, and the complaint did not make clear what facts were actually misrepresented); 

United States ex rel. Brown v. Aramark Corp., 591 F. Supp. 2d 68, 75 (D.D.C. 2008) (dismissing 

claims that failed to allege the dates the alleged invoices were submitted, the names or job titles of 

the persons who prepared or submitted the invoices, and the content of the invoices or cost 

reports); see also Martin v. Arc of the District of Columbia, 541 F. Supp. 2d 77,  82-83 (D.D.C. 

2008) (“Nowhere in plaintiff’s complaint does she allege that a fraudulent claim was submitted to 

the government for payment, nor does she allege who submitted such a claim, nor the time frame 

for when the fraudulent submissions were made.”); United States ex rel. Alexander v. Dyncorp, 

Case 1:05-cv-01276-JSG   Document 64-1   Filed 09/11/09   Page 28 of 96



 

22 

Inc., 924 F. Supp. 292, 303 (D.D.C. 1996) (dismissing claim for failure “to state the date or dates 

on which the allegedly false invoices were submitted, to give the invoice(s) number, to identify the 

employees responsible for submission, and to state facts from which the Court can infer a knowing 

violation on the part of the defendants”). 

Here, no false invoice, statement, or record by Daoud is identified with specificity.  Indeed, 

the thrust of Barko’s allegations is alleged misconduct on KBR’s part.  He alleges that KBR (i) 

awarded contracts to subcontractors in a non-competitive manner, (ii) permitted amendments to 

contracts that resulted in overpayment, and (iii) approved payments to subcontractors when 

subcontractor performance was substandard.  See, e.g., FAC, ¶¶ 80, 124, 142, 154, 161, 232, 288, 

300, and 376.  But identifying contracts and change orders—which are amendments to 

contracts—is a far cry from identifying any claim for payment.  See United States ex rel. Snapp, 

Inc. v. Ford Motor Co., No. 06-11848, 2009 WL 960482, at *8 (E.D. Mich. Apr. 7, 2009) (holding 

that the relator’s “listing of sixty five contracts” does not constitute “any evidence as to even a 

single specific claim for payment”) (emphasis in original).   

Although the FAC refers occasionally (though still without the required specificity) to 

invoices allegedly issued by Daoud,  see, e.g., FAC, ¶¶ 149 (“Daoud continued to issue invoices to 

process laundry”), 150 (“Daoud invoiced KBR $1,605,615 for the Camp B1 Laundry Services 

Assets in 2004”), and 185 (“Daoud invoiced KBR $1,110,278.5 for the assets at Camp B2”), 

Barko’s allegations identify no objective falsehood in any Daoud invoice.  The FAC does not 

allege that any of the work for which the claims were submitted was not actually performed, or that 

Daoud was otherwise billing KBR for payment not legitimately due to Daoud.  Instead, any 

“falsity” relates back to the fatally flawed claim of illegitimacy in the procurement of the contract 

and issuance of Change Orders.  Such generalized allegations fail to satisfy the requirement of 
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Rule 9(b) and accordingly should be dismissed.  Because Barko has already amended his 

complaint, Daoud respectfully requests that this Court dismiss the FAC with prejudice. 

3. Counts I, II and III, Pertaining to Competition for Laundry Services 
 Subcontracts, Are Based Only on Conjecture 

Count I alleges Barko’s conjecture that the bidding process that resulted in the award of 

laundry service contracts at sites B1, B2 and B3 to Daoud—the low bidder by millions of 

dollars—was not the result of “legitimate competition.”  FAC, ¶ 455 (Count I).  Counts II and III 

similarly allege that KBR “recklessly” issued Notices to Proceed, ¶ 466 (Count II), and awarded 

Change Orders, “the only apparent purpose for which was to inflate the price to a contractor.”  Id. 

¶ 472 (Count III). 

Count I is defective because Barko never identifies any fraud—much less a false claim on 

the part of KBR or Daoud—and does not identify any objective standard, from the Federal 

Acquisition Regulations (“FAR”) or elsewhere, that KBR purportedly violated in awarding the 

subcontract to Daoud.  The conclusion that the bidding process lacked “legitimate” competition is 

based solely on Barko’s judgment—an insufficient basis to main a claim of objective “falsity.”   

The speculation that KBR intentionally solicited, and Daoud correspondingly submitted, 

an artificially low bid pursuant to an agreement that KBR would later approve inflated claims for 

payment is clearly an improper basis for permitting a suit to proceed.  See Iqbal, 129 S. Ct. at 

1949-50; Twombly, 550 U.S. at 555.  The contention that KBR solicited artificially low bids from 

Daoud is also inconsistent with the allegation in Count XV that Daoud was selected even when it 

was not the low bidder.  See FAC, ¶¶ 419, 554-560. 

Further, even if true, Barko’s theory could not serve as the basis for a False Claims Act 

claim.  In Bettis, this Court reasoned that the government is not defrauded by a so-called “deflated” 

bid.  See 297 F. Supp. 2d at 280-81.  It explained that it is also not suggestive of fraud if a 
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contractor seeks a payment beyond the bid price, because “it is common for a contract that was bid 

at one price to ultimately cost far more.”  See id.  If a “deflated” bid is made, the plaintiff must 

establish that a false claim for a payment to which the contractor was not legitimately entitled 

followed the deflated bid.  See id.  Here, Barko identifies no such claim.   

Finally, Count I also fails to state a claim because there are no factual allegations that 

establish that Daoud was aware of any “illegitimacy” in the competitiveness of the bidding process 

run by KBR. 

Count II must be dismissed because it does not identify any allegedly wrongful conduct by 

Daoud.  See id., ¶¶ 458-69.  The allegations that “KBR knowingly, willfully, and recklessly issued 

Notices to Proceed . . . and worked to ensure that only Daoud could earn work,” ¶ 466, and that 

“KBR has caused the submission of false claims in violation of 31 U.S.C. § 3729 et seq. by 

creating an environment that disallowed the solicitation of other bids as well as the negotiation of 

lower contract prices,” ¶ 467, are not allegations of wrongdoing by Daoud. 

Count III suffers from the same defects as Count I.  The FAC sets forth improper 

speculation that “the only apparent purpose” of the Change Orders was “to inflate the price to a 

contractor.” FAC, ¶ 472.  Of course, there frequently are legitimate reasons why Change Orders 

are awarded.  See KBR Motion to Dismiss at 24; see also Bettis, 297 F. Supp. 2d at 281 (“there are 

a myriad of legitimate adjustments that can increase a contract price beyond the bid price”).   

Count III also should be dismissed as to Daoud because there are no facts alleged that allow 

the inference that Daoud wrongfully advised what Barko himself characterizes as “KBR’s award of 

Change Orders.”  FAC, ¶ 472 (emphasis supplied).  KBR was authorized to issue the Change 

Orders, not Daoud.  The only allegation in Count III implying wrongdoing on Daoud’s part merely 

tracks the statutory language and labels the issuance of the Change Orders as “fraudulent.”  See id., 
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¶ 474 (“Defendants have caused the submission of false claims in violation of 31 U.S. C. § 3729 et 

seq. by fraudulently inflating the costs of laundry facilities through change orders.”). These are 

precisely the types of conclusory allegations found deficient in Iqbal and Twombly.   

4. Counts IV, V and VI, Pertaining to Change Orders on the Laundry Services 
 Subcontracts, Are Based on False Assumptions 

Counts IV, V and VI pertain to Change Orders to laundry services subcontracts.  They 

advance Barko’s allegations that: 

 KBR wrongfully purchased the same laundry facilities, equipment and real 
property more than once, see FAC, ¶ 478 (Count IV); 

 
 KBR wrongfully purchased land in Iraq which neither KBR nor Daoud 

owned, see FAC, ¶ 487 (Count V); and 
  

 “KBR knowingly, willfully and recklessly contracted to pay in excess of 
$1,000,000 for buyout premiums ‘negotiated’ without any competitive 
bidding.” FAC, ¶ 498 (Count VI).   

 
Barko then alleges in conclusory fashion that “Defendants,” in the plural, “have caused the 

submission of false claims,” without sufficiently identifying any claim or falsehood.  See FAC, ¶¶ 

482 (Count IV);  492 (Count V), and 499 (Count VI).   

Count IV does not adequately allege fraud because Barko’s claim is based on the mistaken 

premise that the initial subcontract conveyed ownership of Daoud’s buildings and equipment to 

KBR.  See KBR Motion to Dismiss at 25-27.  In fact, there was no “double sale” of the same 

buildings and equipment, and Barko’s allegation of fraud—which is founded on a misreading of 

boilerplate language in the original subcontract, see FAC, ¶¶ 119-20—thus fails.  As KBR points 

out, see KBR Motion to Dismiss at 27, 38, the interpretation of the subcontract is at most a contract 

dispute, which is not actionable under the False Claims Act.  See Bettis, 297 F. Supp. 2d at 291 

(“Disputed legal issues do not constitute fraud”).  Finally, the allegation that the subcontracts 

appeared to convey the same property twice does not mean that any false claim was made.  Barko 
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does not allege that either KBR or Daoud  has ever understood the subcontracts to permit a double 

payment to Daoud for the same property.  He identifies no bill or invoice that contains any 

objectively false statement that, for example, Daoud had not previously billed for the same 

building or equipment.     

Count V is even more specious.  Barko alleges that KBR purported to buy land from Daoud 

that Daoud could not have owned because it was part of a U.S. military base.  See FAC, ¶ 489.  

Again, no facts are pleaded to establish that KBR or Daoud ever submitted a false claim for 

payment for land. 

Count VI fails to allege that KBR’s decision to authorize the “buyout” price “without any 

competitive bidding,” FAC, ¶ 498, violated the FAR or any objective standard.  The FAC also fails 

to allege facts that demonstrate that fraud is a “more likely” explanation than innocent alternatives.  

See Iqbal, 129 S. Ct. at 1951.  The buyout price, as KBR explains, was to compensate Daoud for 

the percentage that Daoud had discounted its prices based on an assumption that later changed:  

that Daoud would retain ownership of the facilities and equipment.  See KBR Motion to Dismiss at 

29 & Ex. 6.  Barko also has not alleged that the Change Order documenting the authorization for 

the buyout price was followed by any claim or statement containing a falsehood.   

5. Counts VII, VIII and IX, Pertaining to the Change Orders on the 
 Dormitory Subcontract, Fail To Allege Wrongdoing by Daoud 

Count VII pertains to subcontractor and co-defendant Eamar.  It makes no allegation 

against Daoud whatever and must therefore be dismissed for that reason.   

Similarly, Count VIII makes no allegation against Daoud and thus should be dismissed.  

See FAC, ¶¶ 507-12 (alleging that KBR wrongfully deemed Daoud’s construction of the dormitory 

to be “acceptable” despite knowledge that it was “substandard” and “hazardous” and that KBR 

wrongly evaluated the quality of Daoud’s work).  In any event, complaints concerning the manner 
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in which a contract was performed are at best contract claims not actionable under the False 

Claims Act because arguments concerning quality do not necessarily entail seeking payment based 

on false statements.  See Bettis, 297 F. Supp. 2d  at 292 (holding that a “contract dispute” is “not a 

false claim within the meaning of the FCA”); Wilson, 525 F.3d at 376-77 (“allegations of poor and 

inefficient management of contractual duties are not actionable under the FCA”); United States ex 

rel. Wang v. FMC Corp., 975 F.2d 1412, 1421 (9th Cir. 1992) (relator’s statement that defendant’s 

work was “low quality” or “faulty” was insufficient to impose liability under the False Claims 

Act).  Simply put, in every False Claims Act case, a demonstrably false statement that has the 

capability of influencing payment must serve as the foundation. 

Count IX, which relates to Daoud’s work in building a dormitory or “man camp” at site 

B-6, contains but one specific allegation:  that KBR wrongfully disregarded and penalized KBR 

contracts administrator George Covelli after he tried to decrease the value of a subcontract with 

Daoud, and then wrongfully added more than $2 million to the subcontract.  See FAC, ¶¶ 515-17.  

Count IX thus makes no adequate allegation against Daoud, although Barko again employs 

the tactic of stating, in a wholly conclusory fashion, that “Defendants have caused the submission 

of false claims in violation of 31 U.S.C. § 3729 et seq., by adding over $2,000,000 via change 

orders after KBR’s subcontracts administrator identified Daoud’s failure to perform.”  FAC, ¶ 518.  

The FAC again improperly relies on silent implication that Daoud must have known of some 

purported wrongdoing on KBR’s part (assuming arguendo that there was any wrongdoing at 

all—the allegation is based only on Barko’s subjective assessment).  There are also no facts 

alleged showing that Daoud knew of or had any role in KBR’s alleged criticism of KBR employee 

Covelli, or that Daoud was in a position to issue Change Orders.  Finally, there is no allegation that 
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Daoud claimed any payment or made any statement that falsely represented the work it had 

performed or the quality of that work.  The claim is therefore factually and legally insufficient. 

6. Count X Should Be Dismissed Because It Also Fails to Allege Wrongful 
 Conduct by Daoud 

Counts X alleges that KBR altered the bid of a subcontractor other than Daoud to make the 

difference between it and Daoud’s (lower) bid less than 25 percent.  See FAC, ¶¶ 521, 523.  Count 

X does not allege any wrongdoing by Daoud, see FAC, ¶¶ 520-27, and therefore should be 

dismissed.  

7. Counts XI and XIV, Pertaining to the Master Labor Agreement, Do Not 
 Plead Facts Evidencing Liability 

Counts XI and XIV both relate to a Master Labor Agreement and contain conclusory 

allegations that: 

 “KBR and Daoud knowingly, willfully, and recklessly repeatedly billed for 
labor under the [M]aster [L]abor [A]greement when there were already 
contracts in place that included labor;” see FAC, ¶ 529 (Count XI); and 

 
 KBR fraudulently awarded the Agreement to Daoud “in the absence of 

competition” and that Daoud charged approximately $19 million under 
work releases pursuant to the Agreement; see FAC, ¶¶ 550-51 (Count XIV). 

 
Count XI should be dismissed because Barko fails to support the allegation of 

“double-billing”9 with facts sufficient to make fraud a “more likely” explanation than innocent 

alternatives, such as supplying labor not covered by the Master Labor Agreement.  See Iqbal, 129 

S. Ct. at 1951.  For example, Barko claims that the Master Labor Agreement was duplicative of 

other subcontracts, but does not identify or describe those “other” contracts.  See, e.g., FAC, ¶¶ 

                                                 
9   See, e.g., FAC, ¶¶ 319 (“KBR and Daoud repeatedly used the Master Labor Agreement 

to bill for labor which was already in other contracts.”) and 320 (“While other contracts for 
services and construction included labor, KBR and Daoud would augment those contracts by 
having Daoud also bill for labor under the Master [L]abor [A]greement.”).  
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321-31.  To the contrary, some of Barko’s own allegations suggest the subcontracts did not 

duplicate the Master Labor Agreement.  See FAC, ¶¶ 322 (referencing a Change Order that 

extended the period of performance and increased the allotted payment to correspond to the 

extension of time); and 329 (referencing a Change Order that extended the employment of water 

distribution technicians).  Barko also fails to specify any statement, bill, or invoice submitted by 

Daoud that contained a falsehood.    

Count XIV, like Count I, alleges that KBR awarded a subcontract to Daoud without 

adequate competition.  Barko fails, however, to allege any objective standard that KBR 

purportedly violated during the contracting process and fails to account for alternative 

explanations such as the possibility that other entities could not perform the required work.  See 

KBR Motion to Dismiss at 36.  Barko also wholly fails to allege facts that make it reasonable to 

infer that Daoud was aware of any misconduct on the part of KBR in awarding the subcontract, if 

in fact any misconduct occurred.  Daoud submitted its bid, was awarded the subcontract, and 

performed the services called for by the terms of the subcontract.   

Count XIV also fails to identify any false claim or statement made, with knowledge of its 

falsity, by Daoud.  Instead, Barko improperly relies on the supposition that if the contract was 

initiated through some fraud, false bills must necessarily have followed.  This proposition is 

insupportable in the law.  See, e.g., Ervin, 370 F. Supp. 2d at 50-51 (not enough to allege that 

claims requesting illegal payments must have been submitted); Sanderson, 447 F.3d at 877 

(insufficient for False Claims Act plaintiff to  allege, without specifying and describing actual 

claims for payment, that “claims requesting illegal payments must have been submitted, were 

likely submitted or should have been submitted to the Government”).  
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8. Counts XII and XIII, Pertaining to Additional Labor and Supplies, Fail To 
 Allege Any Specific Fraudulent Claim for Payment 

Counts XII and XIII also allege “double-billing,” this time in connection with labor and 

services, respectively.  Specifically, Barko alleges that: 

 KBR and Daoud “knowingly, willfully, and recklessly” double-billed for 
labor to perform laundry services, because a laundry subcontract applicable 
to site B1 and a separate subcontract for labor covered the same labor;  
FAC, ¶ 331-51, 529, 533 (Count XII); and 

 
 KBR and Daoud “knowingly, willfully, and recklessly” charged for laundry 

supplies and services that were supposed to be included in an original 
$4,015,764.00 contract for those services, FAC, ¶ 539, and Daoud “failed to 
maintain adequate supplies” and “placed workers at grave risk.”  id. at ¶¶ 
541-42 (Count XIV). 

 
The allegations that more than one subcontract might cover the same labor, or supplies and 

services, suffer from the same defects as Count XI.  There is no description of the contracts at 

issue, or the labor provided under those contracts, sufficient to make it plausible that the contracts 

were in fact duplicative and therefore fraudulent.  As KBR’s motion to dismiss points out, the FAC 

does not address potential alternative explanations—such as that one or the other of the 

subcontracts covered met a different need or covered a different time period.  See KBR Motion to 

Dismiss at 29-30.  Count XIII has the same deficiency.  See FAC, ¶¶  353-73.  

Neither Count contains allegations of any specific fraudulent or duplicative claim for 

payment, even assuming that the contract coverage might have overlapped.  Barko again fails to 

identify a specific false claim, relying instead on inadequate general statements such as, “supplies 

and services . . . were billed in spite of the fact that they were supposed to be included in the 

original laundry facility contracts.”  FAC, ¶ 372 (emphasis supplied).  Moreover, the allegations 

fail to establish falsity.  Barko questions Daoud’s justification for billing for “laundry produced at 

the full subcontract prices” when such work was being performed by KBR “volunteers.”  See FAC, 
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¶¶ 340-46.  However, there is no identification of any false claim for improper payment, let alone 

the circumstances under which these “volunteers” were allegedly used.  See id. 

Finally, Barko’s allegations that Daoud failed to maintain adequate supplies and 

endangered workers patently do not state claims under the False Claims Act.  Bettis, 297 F. Supp. 

2d at 292, 295 (holding that a “contract dispute” is “not a false claim within the meaning of the 

FCA”).10      

9. Count  XV, Pertaining to Subcontracts, Does Not Allege Wrongful Conduct 
 by Daoud 

 In Count XV, Barko complains of  KBR’s award of a well-building subcontract to 

Daoud even though Daoud was not the lowest bidder. FAC, ¶ 419.  The FAC alleges that KBR 

“re-organized the bidding procedure,” id., ¶ 418, and expresses Barko’s view that the “urgency for 

these wells” did not justify the lack of a competitive procedure.  See id., ¶ 421.  Barko includes 

allegations that the wells “do not produce drinkable water,” id. at 58, and were “in a state of 

disrepair/non-use for at least a year.”  Id., ¶ 557. 

The deficiencies in Count XV track the deficiencies of the other Counts.  Barko’s 

subjective evaluation of the process by which Daoud was awarded the subcontract does not 

adequately take into account alternative, non-fraudulent reasons that the subcontract might have 

been awarded without receiving other bids.  See KBR Motion to Dismiss at 37-38.  The allegation 

concerning KBR’s “re-organization” of the bidding procedure does nothing to establish that  

Daoud took part in KBR’s actions, or was aware of its motivations.  Barko nowhere alleges 

wrongful knowledge on Daoud’s part with the requisite particularity. 

                                                 
10   Barko's gratuitous inclusion of an account of events leading to the deaths of two 

workers of Tepe, a Daoud subcontractor, see FAC ¶¶ 363-64, does not lend support to any False 
Claims Act claim. Barko summarily attributes the loss of life back to allegedly poor contract 
performance by Daoud, yet acknowledges that the killings were carried out by insurgents.  See id., 
¶ 364. 
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Further, allegations of poor performance are not actionable under the False Claims Act 

absent the identification of an objectively false claim or statement.  Wilson, 525 F.3d at 376-77 

(“allegations of poor and inefficient management of contractual duties are not actionable under the 

FCA”).  Barko’s complaints that Daoud “charged exorbitant fees,”  FAC, ¶ 435, and sporadic 

references to payments by KBR, see, e.g., id., ¶¶ 432 ( “Daoud charged $790,000 per well for three 

wells in camp B1 and $898,000.00 per well for two wells at B3 . . .”), 436 (“KBR agreed to and 

paid $350,000.00 for Mobilization and $200,000.00 for private security for the wells at camp B1 

alone”) are not sufficiently specific, and identify no false statement at all.   

C. The FAC Should Also Be Dismissed Because the False Claims Act Does Not Reach 
 Subcontractors Not Alleged To Have Submitted Claims to the Government or 
 Intended Payment by the Government 

1. False Claims Act Suits Have Historically Been Limited to Claims Made 
 Directly to the Government 

Under the version of the False Claims Act in effect during 2003 to 2005 (when the events at 

issue occurred), Daoud must be dismissed.  Until May 2009, 31 U.S.C. § 3729(a)  applied to any 

person who: 

(1) knowingly presents, or causes to be presented, to an officer or employee of the 
United States Government . . . a false or fraudulent claim for payment or approval; 

(2) knowingly makes, uses, or causes to be made or used, a false record or statement to 
get a false or fraudulent claim paid or approved by the Government . . . . 

31 U.S.C. § 3729(a) (2006) (amended 2009).   

The False Claims Act “protects government funds and property.” Bettis, 297 F. Supp. 2d at 

277.  It does so by prohibiting the submission of false claims for payment.  See United States ex 

rel. Totten v. Bombardier Corp., 380 F.3d 488, 490 (D.C. Cir. 2004) (interpreting 31 U.S.C. § 

3729(a)(1)); Allison Engine Co., v. United States, 128 S. Ct. 2123, 2126 (2008) (interpreting 31 
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U.S.C. § 3729(a)(2)).  “[T]he fraudulent claim is the sine qua non of a False Claims Act violation.”  

Sanderson, 447 F.3d at 878 (internal quotations and citations omitted).   

In Totten, the D.C. Circuit explained that subsection (a)(1) required that the false claims be 

presented directly to the United States Government.  Totten, 380 F.3d at 493.  Totten had the effect 

of requiring the dismissal of subcontractors to Amtrak because the allegedly false claims made by 

the subcontractors were presented only to Amtrak, and Amtrak could not properly be considered 

the U.S. government even though it was a grantee of government funds.  See id. 

In Allison Engine, the Supreme Court ruled unanimously that subsection (a)(2) did not 

reach subcontractors whose false records or statements resulted in the payment of government 

money.  Allison Engine, 128 S. Ct. at 2126.  To the contrary, the plaintiff’s failure to introduce 

evidence that the subcontractors had submitted invoices directly to the U.S. Navy required that 

judgment be entered for the defendants.  See id. at 2128-30.  The Court reasoned that subsection 

(a)(2) requires, at a minimum, that the defendant have “made a false record or statement for the 

purpose of getting ‘a false or fraudulent claim paid or approved by the government.’”  See id. at 

2130 (citing 31 U.S.C. § 3729(a)(2)). 

2. The Fraud Enforcement and Recovery Act Cannot Amend the False Claims 
 Act Retroactively 

After Allison Engine was decided, Congress enacted the Fraud Enforcement and Recovery 

Act of 2009 (“FERA”).  Fraud Enforcement and Recovery Act of 2009, Pub. L. No. 111-21, § 4, 

123 Stat. 1617, 1620 (2009).  Former subsections (a)(1) and (a)(2) were re-codified as 31 U.S.C.A. 

§ 3729(a)(1)(A) and (B), respectively.  31 U.S.C.A. § 3729(a)(1)(A), (B) (West 2009).  In doing 

so, Congress eliminated the requirement that a “fraudulent claim [be] approved by the 

Government.”  The new subsections apply to any person who: 

(A) knowingly presents, or causes to be presented, a false or fraudulent claim for 
payment or approval;  
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(B) knowingly makes, uses, or causes to be made or used, a false record or statement 
material to a false or fraudulent claim . . .   

31 U.S.C.A. § 3729(a)(1)(A), (B).  FERA also redefines “claim” to encompass “any request or 

demand . . . for money or property” presented to an “officer, employee, or agent of the United 

States” or to “a contractor.”  31 U.S.C.A. § 3729(b)(2)(A).   

FERA also provided that subsection (a)(1)(B) (and only that section)11 is to be applied 

retroactively.  FERA, Pub. L. No. 111-21, § 4(f)(1), 123 Stat. at 1625.  Congress decreed that 

FERA would take effect when enacted, with the exception of subsection (a)(1)(B), which would 

“take effect as if enacted on June 7, 2008 [i.e., two days before Allison Engine was decided], and 

apply to all claims under the False Claims Act that are pending on or after that date.”  Id. 

This Court should decline to apply subsection (a)(1)(B) retroactively, notwithstanding the 

Congressional directive, because to do so would violate the Ex Post Facto Clause of the 

Constitution and Daoud’s due process rights.  Under the pre-FERA version of the False Claims 

Act, Daoud would be entitled to dismissal of this action.  The Supreme Court and District of 

Columbia Circuit Court of Appeals had held that subcontractors could not be reached under former 

31 U.S.C. § 3729(a)(1) or (2) unless false claims or statements made by them were presented 

directly to the government or were intended by them to be paid by the government.  Here, there is 

no allegation that Daoud, a subcontractor to KBR, ever submitted any claim to the government or 

intended that its claims be submitted to the government.  

FERA should not change this result, notwithstanding the Congressional enactment 

providing that § 3729(a)(1)(B) applies retroactively to claims pending on June 7, 2008.  Here, 

giving effect to the retroactivity provision would make conduct that occurred from 2003 to 

                                                 
11  As a result, none of the analysis in the foregoing sections has been affected by these 

amendments. 

Case 1:05-cv-01276-JSG   Document 64-1   Filed 09/11/09   Page 41 of 96



 

35 

2005—which first became the subject of a suit brought by Barko in 2005—subject to punitive 

sanctions in mid-2009, when none existed previously.   

In Landgraf v. USI Film Prods., 511 U.S. 244 (1994), the Supreme Court held that civil 

statutes, if they impose punitive or exemplary damages, “share key characteristics of criminal 

sanctions,” and that the “retroactive imposition of punitive damages would raise a serious 

constitutional question,” including under the Ex Post Facto Clause.  Id. at 281.  In another line of 

cases, the Supreme Court has held that the government cannot, without offending the Double 

Jeopardy clause, subject a defendant to the civil penalties provisions of the False Claims Act if he 

or she has previously been subject to criminal prosecution for the same conduct, because the False 

Claims Act penalties render the civil statute punitive in nature.  See United States v. Halper, 490 

U.S. 435, 448-49 (1989), abrogated by Hudson v. United States, 522 U.S. 93 (1997).  The 

Supreme Court subsequently made more stringent the test for determining when civil remedies can 

be deemed so punitive as to trigger the protection of the Double Jeopardy Clause.  See Hudson, 

522 U.S. at 99-101 (reestablishing seven-factor test and declaring method of analysis used in 

Halper to be “ill considered”).  Landgraf and Halper nonetheless continue to provide compelling 

support for the proposition that the retroactive application of the False Claims Act raises serious 

questions under the Ex Post Facto and Due Process Clauses.          

The question of the constitutional validity of applying FERA retroactivity has indeed 

already arisen in litigation.  In the recent decision United States v. Aguillon, M.D., 628 F. Supp. 2d 

542 (D. Del. June 24, 2009), the court held, sua sponte, that FERA should not be applied 

retroactively so as to subject a doctor to liability under 31 U.S.C.A. § 3729(a)(1)(B) for allegedly 

submitted false claims to Medicare in 2005 and 2006.  See id. at 549-51.  The government, which 

has intervened in that case, has sought reconsideration on the ground that the court wrongly 
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regarded the question as one of statutory interpretation because it overlooked Congress’ express 

directive that FERA be applied retroactively.  See Motion for Reconsideration at 3-4, United States 

v. Aguillon M.D., Civ. No. 08-789-SLR (D. Del. June 30, 2009).  The parties accordingly are 

currently engaged in briefing whether FERA can be applied retroactively without violating the Ex 

Post Facto Clause.  See Defendant’s Response to Plaintiff’s Motion for Reconsideration at 4-6, 

United States v. Aguillon M.D., Civ. No. 08-789-SLR (D. Del. July 15, 2009); Government’s 

Reply to Response to Motion for Reconsideration at 2-4, United States v. Aguillon M.D., Civ. No. 

08-789-SLR (D. Del. July 16, 2009). 

Daoud respectfully submits that FERA should not retroactively be applied, and that Daoud 

should be dismissed from this suit as a result.  The outcome is the correct one under Constitutional 

principles, and Daoud should not be subject to retroactive punishment.    

CONCLUSION 

For the foregoing reasons, Daoud respectfully requests that this Court grant its Motion to 

Dismiss Relator’s First Amended Complaint in its entirety with prejudice, insofar as it pertains to 

Daoud. 

Dated:  September 11, 2009 

      /s/ Christopher Tayback    
                 Christopher Tayback (admitted pro hac vice) 
                 Scott L. Watson (admitted pro hac vice) 
                 Christine H. Chung (admitted pro hac vice) 
 

      QUINN EMANUEL URQUHART 
      OLIVER & HEDGES, LLP 
       
      865 S. Figueroa St. 10th Floor 
      Los Angeles, California 90017 
      (213) 443-3000  
 
      Attorneys for Defendant Daoud & Partners, Ltd. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 
SEAN LESSIN and JESSICA LESSIN, §  
 §  
              Plaintiffs, §  
 §  
v. §  CIVIL ACTION NO. H-05-1853 
 §  
(1) KELLOGG BROWN & ROOT, and 
(2) FIRST KUWAITI GENERAL 
TRADING & CONTRACTING 
COMPANY, 

§ 
§ 
§ 
§ 

 

 §  
              Defendants. §  
 

MEMORANDUM AND ORDER 
 
 Pending before the Court is Defendant First Kuwaiti General Trading & Contracting 

Company’s Motion for Relief from Default Judgment (Doc. No. 86).  For the reasons set forth 

below, Defendant’s motion is GRANTED and the case is DISMISSED WITHOUT 

PREJUDICE for lack of personal jurisdiction. 

I. BACKGROUND 

 Plaintiffs Sean Lessin and Jessica Lessin are citizens of South Dakota.  Sean Lessin 

served in the United States armed forces and was stationed in Iraq.  Defendant First Kuwaiti 

General Trading & Contracting Company (“First Kuwaiti”) is a Kuwaiti business entity. 

 On or about March 25, 2004, Sean Lessin provided a military escort for a commercial 

truck convoy that was allegedly owned, operated, or under the control of First Kuwaiti.  The 

locking mechanism for a loading ramp on the rear of one of the trucks in the convoy failed, 

causing the truck to come to a stop in a combat zone.  Lessin came to the assistance of the driver 

of this truck and, while rendering aid, was accidentally struck in the head by the truck’s ramp 

assist arm.  This blow caused Lessin to suffer a severe head injury. 
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 Plaintiffs initially filed a negligence suit against Kellogg Brown & Root (“KBR”), a 

Delaware corporation based in Houston, Texas, alleging that KBR owned or operated the trucks 

in the convoy.  KBR had a contract with First Kuwaiti, the terms of which required First Kuwaiti 

to perform services in Iraq and other neighboring nations on behalf of KBR.  Thus, after some 

discovery, Plaintiffs subsequently filed an Amended Complaint adding First Kuwaiti as a 

defendant.  The summons and amended complaint appear to have been served on First Kuwaiti 

on March 29, 2006, pursuant to the Hague Convention on the Service Abroad of Judicial and 

Extra Judicial Documents in Civil and Commercial Matters.  First Kuwaiti failed to file an 

answer within the required time, so Plaintiffs obtained a default judgment against First Kuwaiti 

on October 12, 2006.  On November 6, 2006, First Kuwaiti appeared and filed a motion for relief 

from the default judgment.  Shortly thereafter, on November 20, 2006, Defendant KBR was 

dismissed from the case without prejudice. 

 First Kuwaiti argues that the default judgment against it should be set aside on two 

grounds: under Federal Rule of Civil Procedure 60(b)(4) because the judgment is void due to 

lack of personal jurisdiction, or, in the alternative, under Rule 60(b)(1) because of “mistake, 

inadvertence, surprise, or excusable neglect.”  Each argument will be addressed in turn. 

II. PERSONAL JURISDICTION 

 Under Federal of Civil Procedure 60(b)(4), a court may relieve a party from a final 

judgment if the judgment is void.  A judgment is void under Rule 60(b)(4) if the court lacks 

jurisdiction over either the subject matter or the parties.  Hill v. McDermott, Inc., 827 F.2d 1040, 

1043 (5th Cir. 1987).  Here, First Kuwaiti argues that this Court lacks personal jurisdiction over 

it. 
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 A federal district court sitting in diversity generally conducts a two-step inquiry to 

determine whether it has personal jurisdiction over a nonresident defendant.  First, the Court 

must consider whether exercising jurisdiction comports with constitutional due process.  If due 

process is met, the Court must next determine whether the forum state’s long arm statute confers 

personal jurisdiction.  Religious Tech. Ctr. v. Liebreich, 339 F.3d 369, 373 (5th Cir. 2003). 

Because the Texas Long Arm Statute is coextensive with the limitations of due process, 

however, questions of personal jurisdiction in Texas are analyzed entirely within the framework 

of constitutional due process.  Id.; see also TEX. CIV. PRAC. & REM. CODE ANN. § 17.041 et seq. 

(Vernon 2004).   

 The Due Process Clause of the Fourteenth Amendment permits a court to exercise 

personal jurisdiction over a nonresident defendant when “(1) that defendant has purposefully 

availed himself of the benefits and protections of the forum state by establishing ‘minimum 

contacts’ with the forum state; and (2) the exercise of jurisdiction over that defendant does not 

offend ‘traditional notions of fair play and substantial justice.’”  Mink v. AAAA Dev. LLC, 190 

F.3d 333, 336 (5th Cir. 1999) (quoting Int’l Shoe Co. v. Washington, 326 U.S. 310, 316 (1945)).   

The minimum contacts requirement can be met through contacts sufficient to confer 

either specific or general jurisdiction.  Cent. Freight Lines, Inc. v. APA Transp. Corp., 322 F.3d 

376, 381 (5th Cir. 2003).  Specific jurisdiction exists “[w]hen a nonresident defendant has 

purposefully directed its activities at the forum state and the litigation results from alleged 

injuries that arise out of or relate to those activities.”  Id. (quotations omitted).  General 

jurisdiction can be exercised when a defendant’s contacts with the forum state are substantial, 

continuous, and systematic, though unrelated to the litigation.  Id.   
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The burden of proof for establishing personal jurisdiction rests with the plaintiff.  Jones v. 

Petty-Ray Geophysical, Geosource, Inc., 954 F.2d 1061, 1067 (5th Cir. 1992). 

A. Specific Jurisdiction 

A court has specific jurisdiction over a cause of action when “the defendant’s contacts 

with the forum ‘arise from, or are directly related to, the cause of action.’”  Revell v. Lidov, 317 

F.3d 467, 470 (5th Cir. 2002) (quoting Lewis v. Fresne, 252 F.3d 352, 358 (5th Cir. 2001)).  

Where jurisdiction is alleged to rest upon a nonresident defendant’s contact with a resident of the 

forum state, a court should evaluate the “prior negotiations and contemplated future 

consequences, along with the terms of the contract and the parties’ actual course of dealing” in 

determining whether the defendant has purposefully availed itself of the privilege of conducting 

business in the forum state.  Burger King Corp. v. Rudzewicz, 471 U.S. 462, 479 (1985); see also 

Stuart v. Spademan, 772 F.2d 1185, 1193 (5th Cir. 1985) (“[W]e look to the factors of prior 

negotiations, contemplated future consequences, terms of the contract, and the parties’ actual 

course of dealing . . . .”). 

 In this case, Plaintiffs contend that this Court has specific jurisdiction over First Kuwaiti 

because the cause of action arose out of First Kuwait i’s contract with Houston-based KBR.  First 

Kuwaiti allegedly operated the commercial truck convoy pursuant to its contract with KBR.  

Thus, Plaintiffs argue that when Sean Lessin suffered the head injury, First Kuwaiti was 

performing its obligations under its contract with KBR. 

 First Kuwaiti argues that this fact is insufficient to establish specific jurisdiction.  The 

Court agrees.  Plaintiffs’ arguments regarding First Kuwaiti’s contract with KBR are an attempt 

to characterize this action as one arising in contract, but that is not the case.  This is a simple tort 

action.  Plaintiffs are seeking to recover damages for personal injuries sustained in an accident 
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that occurred in Iraq.  In tort actions, specific jurisdiction exists when the tort is committed 

within the forum state, or when an act is performed outside the state that causes tortious injury 

within the forum state.  See Guidry v. U.S. Tobacco Co., Inc., 188 F.3d 619, 628 (5th Cir. 1999).  

Even a tort committed outside the state that has consequences or effects within the forum state 

can suffice as a basis for jurisdiction if the effects were intended or were highly likely to follow 

from the nonresident defendant’s conduct.  Id. (citing Calder v. Jones, 465 U.S. 783, 789-90 

(1984)).  But none of those scenarios exist in this case.  The accident that injured Sean Lessin 

occurred in Iraq, not Texas.  The accident did not cause any tortious injury in Texas.  And the 

effects of the tort were not even felt within Texas, as Plaintiffs are both citizens of South Dakota.  

Because this is a tort action, First Kuwaiti’s contract with KBR is irrelevant to the specific 

jurisdiction analysis.  KBR is not even a party to the case any longer.  Thus, because First 

Kuwaiti, the only alleged tortfeasor, is not a citizen of Texas, because the tort did not occur in 

Texas, and because the effects of the tort were not felt in Texas, this Court does not have specific 

jurisdiction over First Kuwaiti.  

B. General Jurisdiction 

Even when a court is without specific jurisdiction over a defendant, it may nevertheless 

have general jurisdiction.  To make a prima facie showing of general jurisdiction, a plaintiff must 

produce evidence affirmatively demonstrating that the defendant’s contacts with the forum state 

are substantial, continuous, and systematic.  Alpine View Co. v. Atlas Copco AB, 205 F.3d 208, 

217 (5th Cir. 2000).  This test is difficult to meet because it requires a showing of extensive 

contacts between the defendant and the forum state.  Submersible Sys., Inc. v. Perforadora 

Central, S.A. de C.V., 249 F.3d 413, 419 (5th Cir. 2001).  If a plaintiff establishes minimum 
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contacts between the defendant and the forum state, then the defendant has the burden of proving 

that the assertion of jurisdiction is unfair and unreasonable.  Cent. Freight, 322 F.3d at 384. 

 In this case, Plaintiffs argue that First Kuwaiti’s contacts with Texas are substantial, 

continuous, and systematic as a result of its long-term, ongoing contract with Houston-based 

KBR.  Specifically, they maintain that First Kuwaiti has purposely availed itself of the benefits 

and protections of the state of Texas by contracting with a Houston-based corporation, agreeing 

that Texas law would apply to any disputes arising under the contract, having a long-term 

business relationship with First Kuwaiti, and presumably engaging in communications with First 

Kuwaiti in carrying out the contract.   

 It is well established, however, that “merely contracting with a resident of the forum state 

is insufficient to subject the nonresident to the forum’s jurisdiction.”  Freudensprung v. Offshore 

Technical Servs., Inc., 379 F.3d 327, 344 (5th Cir. 2004).  In fact, the Fifth Circuit has repeatedly 

held that the combination of the existence of a contract between the nonresident defendant and a 

resident of the forum, engaging in communications related to the execution and performance of 

the contract, and mailing payments to the forum state are insufficient to establish the necessary 

minimum contacts.  Id. (citing Holt Oil & Gas Corp. v. Harvey, 801 F.2d 773, 778 (5th 

Cir.1986); Stuart v. Spademan, 772 F.2d 1185, 1192-94 (5th Cir.1985)).   

 In this case, the connection between First Kuwaiti and Texas is even more attenuated.  

The contract between First Kuwaiti and KBR was negotiated and executed outside of the United 

States.  Payments under the contract were never mailed to Texas, but rather to Kuwait, since 

First Kuwaiti was the supplier of services.  While the contract did contain a Texas choice-of- law 

provision, the Fifth Circuit has held that a choice-of- law provision alone is insufficient to confer 

jurisdiction.  Stuart, 772 F.2d at 284 n.4.  Finally, and most significantly, performance under the 
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contract took place solely in Iraq and Kuwait—never Texas.  Simply being hired by a Texas-

based corporation to perform services outside this U.S. does not amount to the substantial, 

continuous and systematic contacts with Texas necessary to establish general jurisdiction.  Thus, 

Plaintiffs have not met their burden of establishing either specific or general jurisdiction. 

C. Fair Play and Substantial Justice 

 Even if Plaintiffs had established specific or general jurisdiction, forcing First Kuwaiti to 

defend itself in Texas would not comport with fair play and substantial justice.  Where a plaintiff 

establishes minimum contracts between a defendant and forum state, the Due Process Clause 

forbids the exercise of personal jurisdiction where it nonetheless would “offend traditional 

notions of fair play and substantial justice.”  Asahi Metal Indus. Co. v. Superior Court of Cal., 

480 U.S. 102, 113 (1987) (quotations omitted); Cent. Freight, 322 F.3d at 384.  In making such a 

determination, a court must balance:  (1) the burden on the defendant; (2) the interests of the 

forum state in adjudicating the dispute; (3) the plaintiff’s interest in obtaining convenient and 

effective relief; (4) the interstate judicial sys tem’s interest in obtaining the most efficient 

resolution of controversies; and (5) the shared interest of the several states in furthering 

fundamental substantive social policies.  Asahi, 480 U.S. at 113; Cent. Freight, 322 F.3d at 384. 

 Here, the burden on First Kuwaiti to defend itself in Texas would be great.  It is a 

Kuwaiti corporation with its principal place of business in Kuwait, and it is unfamiliar with the 

U.S. legal system.  All of the relevant events in this case occurred outside of Texas, so the truck 

and all of the witnesses are outside of Texas.  Furthermore, since KBR has been dismissed from 

this suit, Texas no longer has any interest in adjudicating this dispute.  All that remains are 

Plaintiffs and a Defendant with no connection to Texas.  Exercising personal jurisdiction over 

First Kuwaiti under these circumstances would not comport with fair play and substantial justice. 
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 In sum, Plaintiffs have failed to establish that First Kuwaiti is subject to either specific or 

general jurisdiction in Texas.  Even if they could, forcing First Kuwaiti to defend itself in Texas 

would offend traditional notions of fair play and substantial justice.  Thus, this Court does not 

have personal jurisdiction over First Kuwaiti.  In light of that fact, the default judgment entered 

against First Kuwaiti is void and must be set aside under Federal Rule of Civil Procedure 

60(b)(4).  

III. MISTAKE, INADVERTENCE, SURPRISE, OR EXCUSABLE NEGLECT 

 Under Federal of Civil Procedure 60(b)(1), a court may relieve a party from a final 

judgment for mistake, inadvertence, surprise, or excusable neglect.  While the Court is of the 

opinion that First Kuwaiti has likely established excusable neglect, this issue need not be 

reached, as the default judgment must be set aside under Rule 60(b)(4) for voidness.  

IV. CONCLUSION 

Because this Court does not have personal jurisdiction over Defendant First Kuwaiti, the 

Court hereby GRANTS Defendant’s motion to set aside the default judgment.  The case is 

DISMISSED WITHOUT PREJUDICE for lack of personal jurisdiction. 

IT IS SO ORDERED.  

SIGNED this 4th day of June, 2007. 

      __ 
      KEITH P. ELLISON 
      UNITED STATES DISTRICT JUDGE 
 

 
TO INSURE PROPER NOTICE, EACH PARTY WHO RECEIVES THIS ORDER SHALL 
FORWARD A COPY OF IT TO EVERY OTHER PARTY AND AFFECTED NON-PARTY 

EVEN THOUGH THEY MAY HAVE BEEN SENT ONE BY THE COURT 
 

 
 

Case 1:05-cv-01276-JSG   Document 64-1   Filed 09/11/09   Page 52 of 96



 

 

 

 

 

 

 

 

 

 

 

Exhibit 2 
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Daoud’s Motion to Dismiss Relator’s First Amended Complaint 

 

Civil Action No. 1:05-CV-1276 (EGS)  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 
DOMINIC F. BARAGONA, et al.,  

    Plaintiffs,  

 v. 1:05-cv-1267-WSD 

KUWAIT & GULF LINK 
TRANSPORT COMPANY, et al., 

 

                                      Defendants.  
 

OPINION AND ORDER 

I. INTRODUCTION 

This opinion and order addresses for a second time whether the Court has 

jurisdiction over an action for damages brought in this district by the parents of Lt. 

Col. Dominic F. Baragona.  Lt. Col. Baragona was an active duty member of the 

United States Army who was riding in an Army vehicle in Iraq when it was struck 

by truck operated by Defendant Kuwait & Gulf Link Transport Company 

(“KGL”).  KGL is a Kuwaiti company.  Lt. Col. Baragona died as a result of 

injuries he suffered in the accident. 

 Lt. Col. Baragona’s family sued KGL and the driver of the truck that 

collided with his vehicle.  The driver was an Egyptian national working for KGL in 

Iraq.  From the beginning, the Court has been concerned with whether it had 
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personal jurisdiction over the Defendants.   The Court required the Plaintiffs to 

meet strict service of process requirements to perfect service on KGL in Kuwait.  

Because of its concern about the exercise of personal jurisdiction over a Kuwaiti 

company for an action based on an accident in Iraq, the Court required the 

Plaintiffs to present evidence to support the scope and nature of KGL’s contacts 

with the United States, and with Georgia in particular.  Plaintiffs originally 

presented this evidence at a hearing on January 30, 2007.  Plaintiffs’ evidence of 

KGL’s contacts with Georgia was presented without the benefit of input or 

counter-evidence from KGL.  Based on the information then presented, the Court 

determined that Plaintiffs had made the required prima facie showing of 

jurisdiction existed over KGL.  KGL failed to answer the complaint or otherwise 

participate in litigation, and, upon entry of default against KGL and following a 

hearing pursuant to Federal Rule of Civil Procedure 54, the Court entered default 

judgment against KGL in the amount of $4,907,048. 

 On February 15, 2008, KGL elected to make an appearance in this action by 

filing a motion to set aside the judgment entered against it on the grounds that 

KGL did not have sufficient contacts with this district or the United States 

generally for the Court to exercise personal jurisdiction over it.  At a hearing on 

December 5, 2008, the parties were given the opportunity, after conducting 
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discovery on the jurisdictional question, to present evidence and argue whether this 

Court could exercise personal jurisdiction over KGL.  The evidence presented at 

the hearing provided the Court with a more complete and accurate description of 

KGL’s contacts with this jurisdiction.  Importantly, during the hearing the 

jurisdictional expert retained by the Plaintiffs, and upon whom the Court 

previously relied when it found a prima facie showing of jurisdiction, conceded the 

absence of KGL’s contacts with this district.  The adversary system having now 

been fully engaged and the Court now having a complete and substantial picture of 

KGL’s contacts with Georgia and this district in particular, the Court necessarily 

concludes that there is no basis for personal jurisdiction over KGL.  The Court is 

compelled to vacate the judgment entered against KGL and dismiss this action for 

lack of jurisdiction. 

II. BACKGROUND 

 On May 19, 2003, the United States Army HMMWV in which Lt. Col. 

Baragona was riding collided with a truck owned by defendant KGL and driven by 

defendant Serour.  Lt. Col. Baragona died of injuries sustained in the accident. 

 On May 12, 2005, Plaintiffs filed this action, in their personal capacities and 

as representatives of Lt. Col. Baragona’s estate, against Serour and KGL.  KGL is 

incorporated under Kuwaiti law and has its principal place of business in Kuwait.  
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Defendant Serour is an Egyptian citizen.  Plaintiffs assert that the Court has 

diversity jurisdiction over this action, 28 U.S.C. § 1332(a), and personal 

jurisdiction over the Defendants pursuant to Georgia’s long-arm statute, O.C.G.A. 

§ 9-10-91(1).  Plaintiffs assert claims for negligence and wrongful death. 

 Pursuant to the Court’s February 10, 2006 Order [4], Plaintiffs served KGL 

pursuant to international mail courier.1  On March 15, 2006, KGL refused delivery 

of the Complaint and summons.2  On July 28, 2006, Plaintiffs moved for entry of 

default against KGL for KGL’s failure to appear and failure to accept service [13].  

Fed. R. Civ. P. 55(a).  On August 21, 2006, the Clerk of the Court entered default 

against KGL. 

                                                           
1  Plaintiffs initially attempted to serve KGL through the Kuwaiti Ministry of 
Justice, pursuant to the requirements of the Hague Convention of 1965 on the 
Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial 
Matters, which the United States ratified on June 15, 1965 and to which Kuwait 
acceded on May 2, 2002.  Plaintiffs moved for leave to serve via international 
courier after the Kuwaiti government failed to timely comply with its service 
obligations under the Hague Convention [3]. 
2  Plaintiffs filed an identical action in the United States District Court for the 
Northern District of Alabama and attempted service in the same manner.  See 
Baragona, et al. v. Kuwait Gulf Link Transport Co., et al., No. 05-cv-1049-CLS 
(N.D. Ala. May 19, 2005).  On March 14, 2006, Saeed Esmail Dashti, KGL’s 
Chairman and Managing Director, signed for and opened the Complaint in the 
Alabama action, which is nearly identical to the Complaint in this action.  Mr. 
Dashti read the Complaint and returned it to the courier.  KGL refused delivery of 
the Complaint in this action on the following day. 
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 On October 26, 2006, Plaintiffs moved for a second entry of default against 

KGL [15].  Plaintiffs had learned, with the assistance of the Procurement Fraud 

Branch of the Department of the Army and others in the United States government, 

that on July 11, 2006, KGL had accepted service from the Kuwaiti Ministry of 

Justice pursuant to the Hague Convention.  The Clerk of Court entered a second 

default against KGL on January 10, 2007 [17].3 

On January 30, 2007, the Court held a hearing to determine whether it has 

personal jurisdiction over KGL under the Georgia long-arm statute and the Due 

Process Clause of the Fourteenth Amendment.  Although given notice of the 

hearing, KGL elected not to appear.  Plaintiffs submitted a memorandum 

addressing whether the Court had personal jurisdiction over KGL [22].  Attached 

to it was the declaration of retired Army Lieutenant Colonel Paul Winston 

Schwartz, a former United States Army contracting officer who Plaintiffs 

identified as a contracting expert.  Lt. Col. Schwartz explained the contracting 

office for the Third United States Army was headquartered at Fort McPherson, 

                                                           
3  Defendant Serour has not appeared in this action.  Serour was in his 60s when 
the accident occurred and sustained serious injuries in the crash.  He was treated 
for his injuries at a Coalition hospital in Basra, Iraq before returning to Kuwait.  
Serour subsequently quit his job with KGL and returned to Egypt.  Plaintiffs have 
not located Serour and have not served him.  See Baragona AR 15-6 Investigation 
Report Exh. 22, at Exh. 1 to KGL’s Post-Hearing Reply Br. [106]. 
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Atlanta, Georgia.  He explained that the Third Army is the Army Component of 

the United States Central Command, the joint forces command responsible for the 

Middle East region.  Also attached to the Plaintiffs’ memorandum was a list of 

what appeared initially to be over one hundred contracts entered into between KGL 

and the “U.S. Army Central Cmd - Kuwait.”  See [22-1, 2].  Lt. Col. Schwartz 

explained in his declaration that each of those contracts would have been 

administered by the Principal Assistant Responsible for Contracting (“PARC”) 

stationed at Fort McPherson.  He further explained that a Contracting Officer 

stationed at Fort McPherson or elsewhere would have been responsible for day-to-

day administration of the contracts. 

 On April 9, 2007, the Court determined: “Plaintiffs submitted an affidavit 

setting forth a number of contacts between Defendants and the state of Georgia, 

including contracts formed between Defendants and government entities located at 

Fort McPherson, Georgia.  Plaintiffs have shown a prima facie case that the Court 

has personal jurisdiction over the Defendants in this case.”  April 9, 2007 Order 

[24] at 2; see also Delong Equipment Co. v. Washington Mills Abrasive Co., 840 

F.2d 843, 845 (11th Cir. 1988), cert. denied, 494 U.S. 1081 (1990).  On November 

5, 2007, the Court entered default judgment against KGL in the amount of 

$4,907,048 [37]. 
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 On February 15, 2008, KGL for the first time appeared in this action by 

filing its motion to vacate the judgment entered against it on November 5, 2007.  

KGL claims the judgment is void because the Court lacked personal jurisdiction 

over it [40]. 

 On June 18, 2008, the Court entered an Order evaluating KGL’s motion to 

vacate [57].  The Court determined there was a material conflict between the 

evidence submitted by the Plaintiffs and by KGL regarding KGL’s contacts with 

the State of Georgia.  KGL proffered evidence that all contract formation between 

it and agencies of the United States occurred outside the United States and that 

KGL did not have any other contacts with entities in the United States.  KGL 

argued that the Army’s decision to administer its contracts in Georgia was without 

KGL’s knowledge or consent.  The Court ordered limited discovery directed at the 

jurisdictional issue. 

 On December 5, 2008, the Court held a seven-hour evidentiary hearing at 

which KGL presented testimony and documentary evidence in support of its 

motion to vacate.  The Court ordered limited post-hearing briefing.  That briefing 

is now complete, and this matter is ripe for decision.4 

                                                           
4   Plaintiffs have filed two additional motions requiring brief consideration.  On 
February 4, 2009, Plaintiffs filed a motion requesting that the Court solicit a 
statement of interest from the United States Department of Defense [108].  
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III. GOVERNING LAW 

 A. Motion to Vacate 

Federal Rule of Civil Procedure 60(b)(4) permits a defendant to move for 

relief from a final judgment on the grounds that the judgment is void.  Fed. R. Civ. 

P. 60(b)(4).  A final judgment is void against any defendant over which the Court 

lacks personal jurisdiction.  Sloss Indus. Corp. v. Eurisol, 488 F.3d 922, 924 (11th 

Cir. 2007).  “Rule 60(b)(4) allows a litigant – even one who does not initially 

appear – to collaterally attack a judgment on the ground that it is void due to lack 

of personal jurisdiction.”  Id.  “Unlike motions pursuant to other subsections of 

Rule 60(b), Rule 60(b)(4) motions leave no margin for consideration of the district 

court's discretion as the judgments themselves are by definition either legal 

nullities or not.”  Id. at 925 (internal quotation marks omitted). 

The plaintiff normally bears the burden to show personal jurisdiction over a 

defendant.  The burden of proof for a Rule 60(b)(4) motion generally rests with the 

defendant.  In re Worldwide Web Sys., Inc., 328 F.3d 1291, 1298-99 (11th Cir. 
                                                                                                                                                                                           
Plaintiffs argue the Defense Department may wish to make use of 28 U.S.C. § 517, 
which permits the Attorney General to send an Executive Branch official to attend 
to the interests of the United States in court proceedings.  On March 4, 2009, 
Plaintiffs filed a motion seeking referral of this case to nonbinding mediation [111] 
because of a proposed bill in the United States Senate which would, if it became 
law, prospectively confer jurisdiction on this Court for causes of action against 
foreign contractors such as KGL.  The Court considers both motions after 
addressing the threshold jurisdictional issue. 
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2003).  The Eleventh Circuit has stated, however, that the plaintiff continues to 

bear the ultimate burden of establishing that personal jurisdiction is present in a 

case such as this where the defendant initially defaults and subsequently moves 

pursuant to Rule 60(b)(4) to challenge the Court’s jurisdiction.  Oldfield v. Pueblo 

de Bahia Lora, S.A., 558 F.3d 1210, 1217 (11th Cir. 2009) (“It goes without saying 

that, where the defendant challenges the court's exercise of jurisdiction over its 

person, the plaintiff bears the ultimate burden of establishing that personal 

jurisdiction is present.”).  Accordingly, the Court must consider whether Plaintiffs’ 

jurisdictional allegations are controverted by KGL’s declarations, keeping in mind 

that even where the evidence submitted by the parties conflicts, the Court still must 

construe all reasonable inferences in favor of the Plaintiffs.  Morris v. SSE, Inc., 

843 F.2d 489, 492 (11th Cir. 1988); Madara v. Hall, 916 F.2d 1510, 1514 (11th 

Cir. 1990). 

B. Personal Jurisdiction 

 “The validity of an order of a federal court depends upon that court's having 

jurisdiction over both the subject matter and the parties.”  Insurance Corp. of 

Ireland, Ltd. v. Compagnie des Bauxites de Guinee, 456 U.S. 694, 701 (1982).  

Unlike subject matter jurisdiction, which is limited by Article III of the 

Constitution and, for the lower federal courts, by statutory grants of jurisdiction, 
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“[t]he requirement that a court have personal jurisdiction flows not from Art. III, 

but from the Due Process Clause.  The personal jurisdiction requirement 

recognizes and protects an individual liberty interest.  It represents a restriction on 

judicial power not as a matter of sovereignty, but as a matter of individual liberty.”  

Id.   

“Personal jurisdiction generally entails a two-step inquiry.”  Sloss, 488 F.3d 

at 925.  In the matter before it, the Court must first determine whether the exercise 

of jurisdiction is appropriate under Georgia’s long-arm statute.  Id.  Second, the 

Court must examine whether exercising jurisdiction over the defendant would 

violate the Due Process Clause of the Fourteenth Amendment, which requires that 

the defendant have minimum contacts with the forum state, id., and that the 

exercise of jurisdiction not offend “traditional notions of fair play and substantial 

justice.”  Int'l Shoe Co. v. Washington, 326 U.S. 310, 316 (1945). 

 In the context of a motion to dismiss for lack of personal jurisdiction where 

– such as here – defendant KGL failed to appear and contest personal jurisdiction, 

Plaintiffs bore the burden of establishing a prima facie case of personal jurisdiction 

over KGL.  Morris, 843 F.2d at 492; Delong, 840 F.2d at 845.  “A prima facie case 

is established if the plaintiff presents sufficient evidence to defeat a motion for a 

directed verdict.  The district court must construe the allegations in the complaint 

Case 1:05-cv-01276-JSG   Document 64-1   Filed 09/11/09   Page 63 of 96



 11

as true, to the extent they are uncontroverted by the defendant’s affidavits or 

deposition testimony.”  Morris, 843 F.2d at 492 (internal citations omitted). 

 On the basis of the Plaintiffs’ briefing and the affidavit of Lt. Col. Schwartz, 

the Court previously determined that Plaintiffs had shown a prima facie case of 

personal jurisdiction over KGL.  April 9, 2007 Order [24] at 2.  The Court 

necessarily determined that Georgia’s long-arm statute, O.C.G.A. § 9-10-91(1), 

“‘grants Georgia courts the unlimited authority to exercise personal jurisdiction 

over any nonresident who transacts any business in this State,’” id. (quoting 

Innovative Clinical & Consulting Servs., LLC v. First Nat’l Bank, 620 S.E.2d 352, 

355 (Ga. 2005)), and that Plaintiffs had shown a prima facie case that the Georgia 

long-arm statute permitted the exercise of jurisdiction over KGL.  KGL does not 

contest the Court’s determination that the exercise of jurisdiction over it is 

permitted by the Georgia long-arm statute.  KGL’s Mot. to Vacate [40] at 5; 

KGL’s Post-Hrg Br. [104].  

 KGL challenges whether the Court’s exercise of jurisdiction over it violates 

the Due Process Clause of the Fourteenth Amendment.  “The Due Process Clause 

of the Fourteenth Amendment operates to limit the power of a State to assert in 

personam jurisdiction over a nonresident defendant.”  Helicopteros Nacionales de 

Columbia, S.A v. Hall, 466 U.S. 408, 413-14 (1984).  When a controversy is 
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related to or arises out of the defendant’s specific contacts with a forum, a State is 

said to be exercising “specific jurisdiction” over the defendant.  Id. at 414 n.8.  

“When a State exercises personal jurisdiction over a defendant in a suit not arising 

out of or related to the defendant’s contacts with the forum, the State has been said 

to be exercising ‘general jurisdiction’ over the defendant.”  Id. at 414 n.9.  Because 

Plaintiffs in this case do not allege that this action arises out of or is related to 

KGL’s alleged contacts with the State of Georgia, the question here is whether the 

Court has “general jurisdiction” over KGL. 

 To exercise general jurisdiction over a person, the Supreme Court requires 

that person to have “minimum contacts” with the State seeking to exercise 

jurisdiction over the Defendant.  Helicopteros, 466 U.S. at 416.  “Minimum 

contacts” is a requirement that necessitates “a showing of continuous and 

systematic general business contacts between the defendant and the forum state.”  

Consol. Dev. Corp. v. Sherritt, Inc., 216 F.3d 1286, 1292 (11th Cir. 2000), cert. 

denied, 534 U.S. 827 (2001); accord Helicopteros, 466 U.S. at 416.  Whether a 

defendant’s general business contacts are sufficiently continuous and systematic to 

justify the exercise of general jurisdiction must be evaluated on a case-by-case 

basis.   
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The Supreme Court has offered limited guidance on what contacts are and 

are not sufficient to justify an exercise of general jurisdiction.  For example, 

sending a corporate officer to a State for contract negotiations, accepting checks 

drawn on a State’s banks, purchasing goods from the State, and sending personnel 

to the State for training purposes do not together constitute sufficient “continuous 

and systematic” general contacts to support an exercise of jurisdiction.  

Helicopteros, 466 U.S. at 416-17.  The Supreme Court has reasoned that 

intentional contacts with a forum State are what are required to be sufficient to 

justify the exercise of jurisdiction in that particular State.  That is, unilateral 

activity by a plaintiff or a third-party will not suffice to establish continuous and 

systematic general contacts between the defendant and the forum state.  Id. at 417.5  

In each case the Court must determine on the record in that case whether the 

contacts are sufficient for general jurisdiction to be exercised over a defendant.  

See, e.g., Consulting Eng’rs Corp. v. Geometric Ltd., 561 F.3d 273, 279-80 (4th 

                                                           
5   “Common sense and everyday experience suggest that, absent unusual 
circumstances, the bank on which a check is drawn is generally of little 
consequence to the payee and is a matter left to the discretion of the drawer.  Such 
unilateral activity of another party of a third person is not an appropriate 
consideration when determining whether a defendant has sufficient contacts with a 
forum State to justify an assertion of jurisdiction.”  Helicopteros, 466 U.S. at 416-
17.  
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Cir. 2009) (four telephone conversations and twenty-four emails are not alone 

sufficient to satisfy minimum contacts with the Commonwealth of Virginia). 

 If the plaintiff shows that the defendant has sufficient minimum contacts, the 

Court must next consider whether the assertion of personal jurisdiction over the 

defendant would comport with “‘traditional notions of fair play and substantial 

justice.’” Morris, 843 F.2d at 492 (quoting Int’l Shoe, 326 U.S. at 316).  In 

evaluating whether “fair play and substantial justice” permit the exercise of 

jurisdiction, the Court should consider the burden on the defendant in defending 

the lawsuit, the forum State’s interest in adjudicating the dispute, the plaintiff’s 

interest in convenient and effective relief, the interstate judicial system’s interest in 

efficient resolution of controversies, and the shared interest of the States in 

furthering fundamental substantive social policies.  Madara, 916 F.2d at 1517 

(citing Burger King Corp. v. Rudzewicz, 471 U.S. 462, 477 (1985)).   

 Finally, because personal jurisdiction represents an individual’s 

constitutional right, “it can, like other such rights, be waived.”  Insurance Corp. of 

Ireland, 456 U.S. at 703.  An individual may voluntarily subject himself to the 

jurisdiction of a court by appearance or may contract in advance to submit to the 

jurisdiction of a given court.  Id. at 703-04.  An individual’s defense for lack of 

personal jurisdiction may be waived if not asserted in a timely motion or in a 
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responsive pleading.  Fed. R. Civ. P. 12(h); id. at 704; Oldfield, 558 F.3d at 1218 

n.21. 

 A party does not, however, waive its defense for lack of personal jurisdiction 

simply by failing to appear and thus defaulting, even if the party received proper 

service of the action.  While it is preferred that a party engage the litigation process 

by making an appearance for the limited purpose of challenging the court’s 

jurisdiction, “[a] defendant is always free to ignore the judicial proceedings, risk a 

default judgment, and then challenge that judgment on jurisdictional grounds in a 

collateral proceeding.  By submitting to the jurisdiction of the court for the limited 

purpose of challenging jurisdiction, the defendant agrees to abide by that court's 

determination on the issue of jurisdiction:  That decision will be res judicata on 

that issue in any further proceedings.”  Insurance Corp. of Ireland, 456 U.S. at 706 

(citations omitted); accord Sloss, 488 F.3d at 924.  The reason for this is grounded 

in the constitutional limitations of personal jurisdiction.  A court either has 

personal jurisdiction over a party, or it does not.  If not, the court’s default 

judgment is void and unenforceable.  Sloss, 488 F.3d at 924. 

IV. DISCUSSION 

 This case comes before the Court after years of pretrial proceedings in which 

Plaintiffs have tried repeatedly and in varying ways to cause KGL to appear and 
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answer for allegedly causing the death of Lt. Col. Baragona in Iraq.  Not until a 

substantial default judgment was entered against it, and after official inquiries into 

its conduct by the Procurement Fraud Branch of the United States Army, did KGL 

finally appear to defend itself, nearly three years into the litigation.  The Court 

considers KGL’s conduct to be regrettable, if not defiant, especially given its 

multi-year relationship with various arms of the United States Government, from 

which KGL profited substantially.  The Court is constrained, however, to exercise 

its jurisdiction only as far as the Due Process Clause permits.  Because the 

evidence before the Court shows KGL did not have sufficient minimum contacts 

with Georgia, the Court cannot exercise personal jurisdiction over KGL in this 

district, and the judgment against KGL is required to be vacated.   

 A. KGL’s Motion to Vacate 

1. Development of Factual Record at the December 2008 
Evidentiary Hearing 

 
 At the evidentiary hearing on December 5, 2008, KGL appeared and 

presented testimonial and documentary evidence conflicting significantly with the 

evidence originally submitted by the Plaintiffs in support of default judgment.  The 

Court evaluates whether it has jurisdiction over KGL on the basis of this now 

developed factual record. 
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 KGL introduced into evidence sixteen separate contracts with the United 

States Government with effective award dates between 1995 and 2004.  See KGL 

Post-Hearing Br. [104], Appendix (“KGL App.”) at 132-34; KGL Hrg. Exh. 1.  

Each contract’s cover page shows the government organization issuing the 

contract, the office to which KGL was required to submit invoices, and the office 

from which payment to KGL would be made.  KGL App. at 135-69; KGL Hrg. 

Exhs. 2-17.  Every contract introduced into evidence was issued by a United States 

Government organization outside the United States.  Most contracts were issued by 

the United States Army Central Command – Kuwait, at Camp Doha, Kuwait.  The 

contracts occasionally were issued by “ARCENT-KU DIRECTORATE OF 

CONTRACTING,” which testimony at the evidentiary hearing established was an 

abbreviation for the Army Central Command – Kuwait.  KGL App. at 54.  One 

contract was issued by the Naval Regional Contracting Center Naples, Detachment 

Bahrain.  KGL App. at 142. 

 The sixteen contracts required KGL to submit its invoices to United States 

Government finance offices in Kuwait.  Payment to KGL also was made from 

Government finance offices in Kuwait, often from Camp Doha and occasionally 

from other locations within Kuwait.  In all, the contract documents submitted into 

evidence do not refer at any point to Fort McPherson or even to Georgia generally.  
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In fact, none of the writings suggests the contracts had any activity occurring in or 

directed to any location in the United States.  This evidence directly contradicts 

evidence presented to the Court by the Plaintiffs earlier in this action. 

 KGL presented the testimony of Stany Sequeira.  Sequeira was the 

Operations Manager for KGL from 1982 to 2006.  Sequeira Testimony, Hrg. Tr. at 

12, KGL App. at 3.6  From 1982 to 2006, Sequeira’s role as operations manager at 

KGL included carrying out KGL’s contracts with United States Government 

entities.  Id.7  KGL does not have any employees, property, offices or assets in the 

United States.  Id. at 36-37. 

 Sequeira testified that all contracts between KGL and the Army were paid 

by the Army Central Command Finance Support Unit, which is located at Camp 

Doha in Kuwait.  KGL App. at 56.  Contact numbers for ARCENT-KU were listed 

as Kuwaiti phone numbers.  Id. at 54.  When KGL was paid on its Army contracts, 

                                                           
6   Sequeira currently is a commercial advisor to the chairman of the board of KGL 
Transportation Company (“KGLTC”).  Id. at 3-4.  KGLTC is a separate corporate 
entity from the defendant in this case, KGL.  Id. at 6.  KGL and KGLTC are 
headquartered in different cities in Kuwait.  Id. at 33.  The two companies do not 
share corporate officers, board members, or executives.  Id. at 34.  KGLTC was 
formed in May 2005, and Sequeira was transferred from KGL to KGLTC in 2006.  
Id. at 7. 
7   When KGLTC was formed, KGL still had approximately one month remaining 
before completion on one of its United States Army contracts.  KGL App. at 9.  
KGLTC assumed that contract obligation for approximately one month from May 
to June 2005.  Id. at 9-10. 
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the Army Central Command Finance Support Unit in Kuwait remitted payment 

drawn on a Kuwaiti bank in Kuwaiti dollars to KGL’s local bank account in 

Kuwait.  Id. at 62-63.  Sequeira would sometimes pick up payments, tendered in 

the form of checks, from Camp Doha in Kuwait.  Id. at 62.   

Sequeira testified that he occasionally met the contracting officers assigned 

to KGL’s Army contracts at Camp Doha.  Id. at 60.  Sequeira testified that in his 

administration of KGL’s United States Army contracts he did not ever speak to 

anyone in Georgia or contact anyone in Georgia.  Id. at 61.  Sequeira frequently 

communicated with the Army’s Installation Transportation Officer (“ITO”), the 

Army official who decided where equipment and services from KGL would be 

delivered.  Id. at 57.  Sequeira spoke with the ITO almost daily.  Each time, this 

communication was made between Sequeira and an individual in Kuwait.  Id. at 

64.  To the best of Sequeira’s knowledge, bids for KGL’s Army contracts 

originated in Kuwait and were filled in Kuwait.  Id. at 65.  The contracts 

themselves were signed at Camp Doha.  Id. 

 Sequeira never met with or spoke to individuals in Georgia during his 

administration of KGL’s contracts.  KGL App. at 60-61.  He never received 

correspondence from anyone in Georgia.  Id. at 64-65.  Before these proceedings, 
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Sequeira testified that he had never heard of a PARC stationed at Fort McPherson.  

Id. at 60-61. 

 KGL also presented the testimony of Ahmed Afify, currently a member of 

Global United Insurance Company and formerly an attorney for KGL.  KGL App. 

at 12-13.  Afify worked as an attorney for KGL from 1988 to 2007.  Afify also 

conducted the document search, employee interviews, and compiled employee 

questionnaires relied upon by KGL at the December 2008 hearing.  Id. at 15, 20-

21.8 

 Afify led the effort to survey all KGL and KGLTC employees in Kuwait.  

The employees were given a paper survey requiring them to inform KGL “of any 

contacts, communications, contracts, visits (with companies or individuals) [the 

employee had] made with the United States whether through physical attendance, 

correspondence by email, fax, telephone, or any other communication method, 

during [the employee’s] work with KGL or any of its subsidiaries from the period 

beginning January 1998 until January 2008.”  KGL App. at 176.  None of the 

surveys identified any contacts by KGL employees with persons in or travel to the 

United States.  Id. at 18.  Afify also coordinated with the human resources 

                                                           
8   Plaintiffs argue these employee surveys are not credible or complete because 
Afify did not survey former employees of KGL or KGLTC.  Pls.’ Post-Hrg Br. at 
14. 
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departments in KGL and KGLTC to review the travel records of employees.  Afify 

did not find any evidence of anyone from KGL or KGLTC ever visiting Georgia.  

Id. at 24.9  Afify confirmed these survey responses by cross-checking the responses 

with financial department records.  Id. at 19-20.  Afify’s searches of documents 

from KGL and KGLTC located no documents or communications referring to a 

PARC or to Fort McPherson, Georgia.  Id. at 27. 

 Afifty also testified to the corporate organization of KGL and KGLTC.  

KGL “spun off” its operational activities to corporate subsidiaries, including 

KGLTC.  KGL App. at 32-33.  KGL and KGLTC have separate officers, directors, 

executives, employees, and offices in different cities in Kuwait.  Id. at 33-34.  Both 

companies observe full corporate formalities such as board meetings and 

shareholders meetings.  Id. at 35. 

 KGL next presented the testimony of Philip Sordian, the chief operating 

officer and vice chairman of KGLTC.  KGL App. at 74.  KGLTC was not formed 

until May 18, 2005.  Id. at 76.10  KGLTC is a minority shareholder in KGL 

Transportation Company, L.L.C., a Delaware limited liability company formed in 

                                                           
9   KGL tendered at the December 2008 hearing a summary of the survey responses 
received by Afify.  The Court did not admit this survey into evidence, however, 
because KGL failed to comply with the requirements of Fed. R. Evid. 1006.  The 
Court admitted testimony describing the survey results. 
10   This action was filed on May 12, 2005, six days before KGLTC was formed. 
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February 2007.  Id. at 79-80.  KGL Transportation Company, L.L.C. was formed 

in part to help KGLTC recover monies from the United States Army.  Id.  Sordian 

testified KGL Transportation Company, L.L.C. has no assets or employees and 

offers no services.  Id. at 79.  From June 2005 to September 2008, KGLTC did not 

do any contracting business with the United States Government.  Id. at 80.  Sordian 

took several trips to the United States in his capacity as COO of KGLTC, to 

Philadelphia, Charleston, South Carolina, Washington, D.C., and New Jersey.  Id. 

at 81-82.  None of Sordian’s trips was to Georgia.  Id.11 

 Lt. Col. Schwartz also testified at the December 5, 2008 hearing.  Lt. Col. 

Schwartz explained that his knowledge of the Third Army’s relationship with Fort 

McPherson came from his three-year duty tour at Fort McPherson in the 1980s and 

from general Internet research he undertook to prepare his testimony to the Court.12  

KGL App. at 91-92.  He also explained that the relationship between the Third 

                                                           
11   Plaintiffs argue Mr. Sordian’s testimony is not credible.  Pls.’ Post-Hrg. Br. at 
11-14.  Plaintiffs argue Mr. Sordian’s recollection of never meeting anyone from 
the United States Government or military is not credible because he testified to 
attending meetings in Charleston, Washington, D.C., and New Jersey at which 
United States government personnel would have been present.  Plaintiffs have not 
presented any evidence or discredited Sordian’s testimony that none of his 
meetings in the United States occurred in Georgia. 
12   The limited basis of Lt. Col. Schwartz’s testimony was not previously made 
clear to the Court. 
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Army, United States Central Command, and forward operating areas was highly 

complex and in flux during the time period relevant to this case.  Id. at 82. 

 Lt. Col. Schwartz testified that the commander of the Army’s component to 

the United States Central Command moved its headquarters from Fort McPherson, 

Georgia to Kuwait on November 11, 2001.  Id. at 93.  The headquarters of the 

United States Central Command itself is located at Fort MacDill, Florida.  Id.  Lt. 

Col. Schwartz also testified that the Army could, in its discretion, change the 

geographic location of Major Commands or operational units, such as the Third 

Army, to different bases within the United States or in forward locations.  Id. at 94-

99.  Contractors working for the United States Army would not be solicited for 

approval of a move.  Id. at 99.  ARCENT continues to be headquartered in Kuwait.  

Id. at 100.   

Lt. Col. Schwartz testified that in approximately October 2002, the PARC 

for the Third Army became the ARCENT Southwest Asia Contracting Command.  

Id. at 102, 108.  Lt. Col. Schwartz testified that he “was in error” when he stated in 

his earlier sworn declaration filed with the Court that the PARC for the Third 

Army was located at all times in Fort McPherson, Georgia.  Id. 

 Lt. Col. Schwartz testified he believed it would be appropriate to require 

“sophisticated” contractors of the Third Army to be sued in Georgia.  KGL App. at 
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124-28.  Lt. Col. Schwartz based his conclusion on the notion that a sophisticated 

contractor would “have to play by [the] foreign power’s rules.”  Id. at 127.  Under 

Lt. Col. Schwartz’s hypothesis, personal jurisdiction would be appropriate over a 

major, sophisticated United States Government contractor in any jurisdiction in 

which the Army, in its discretion, chose to move the headquarters of the Army 

contracting entity.  Id. at 129-30.  In Col. Schwartz’s opinion, the place where 

contracts were executed or administered or where a contractor received payment 

would not be important to the analysis of where the contractor could be subject to 

personal jurisdiction.  Id. at 115. 

 Finally, Plaintiffs presented the deposition testimony of Benjamin Fluhart.  

Mr. Fluhart was employed by KGLTC from March 2007 to June 2008 and lived 

and worked in the United States during that time.  Pls.’ App. at 66.  Fluhart was 

employed to obtain payment on invoices owed to KGLTC by the United States 

Army.  Id. at 67.  Fluhart testified that he made contact on behalf of KGLTC with 

various people and entities in the Unites States Government, including the Army.  

Id. at 69.  Fluhart conducted business in the Washington, D.C. area and kept a post 

office box on behalf of KGLTC in Maryland.  Id. at 83.  Plaintiffs do not identify 

any of Fluhart’s activities that occurred in or were directed toward Georgia. 
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  2. Analysis 

  The Court’s initial concern in this matter was whether the record contained 

sufficient information for the Court to make a constitutionally permissible ruling 

on its jurisdiction over KGL.  In evaluating this jurisdictional question, the Court 

was impeded by the refusal of KGL to participate in the adversarial system and 

now realizes the testimony presented by Lt. Col. Schwartz was based on scant 

investigation, personal experiences that were not coextensive with the relevant 

time period in this case, and beliefs about the constitutional exercise of personal 

jurisdiction that are in conflict with applicable legal precedent and logic.  The 

December 2008 hearing and the parties’ additional submissions expanded the 

factual record available to the Court and represent a clear and reasonable basis for 

the Court to evaluate the issue before it.  With this new information, it is clear 

KGL does not have sufficient contacts with this forum to establish jurisdiction, and 

the judgment entered by the Court against KGL is void and must be vacated. 

 Evidence presented at the December 5, 2008, hearing establishes, almost 

without doubt, that KGL’s contacts with the United States Army were exclusively 

military contracts for transportation services in Kuwait.  The evidence shows that 

all contracts were negotiated and executed in Kuwait, that all services were 

performed in Kuwait, and that all payment was made from Kuwait to KGL’s 
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accounts in Kuwait.  The evidence further showed that the Third Army’s 

headquarters, the only tangible connection alleged by Plaintiffs to connect KGL to 

Georgia, had in fact been moved to Kuwait well before Lt. Col. Baragona was 

killed.  Lt. Col. Schwartz’s declaration upon which the Court found a prima facie 

case of personal jurisdiction relied heavily on the existence of a PARC stationed at 

Fort McPherson.  It now appears that assertion was wrong; the PARC responsible 

for KGL’s contracts was reassigned as the ARCENT Southwest Asia Contracting 

Command and operated in Kuwait.13  KGL’s officers and employees testified that 

during their performance of KGL’s contract with the United States Army they 

never communicated with or had any relation to anyone in Georgia.  To the extent 

they ever communicated with United States government officials or military 

personnel, those individuals were stationed in Kuwait. 
                                                           
13   The Court previously relied on Lt. Col. Schwartz’s interpretation of a 
spreadsheet purporting to show over one hundred contracts between KGL and the 
“U.S. Army Central Cmd – Kuwait.”  [22-1, 2].  Closer examination of that 
spreadsheet reveals most entries are in fact separate entries for the performance of 
one contract, as identified by a unique Contract Number.  The Court cross-
referenced this spreadsheet with evidence presented by KGL at the December 2008 
hearing.  The Court confirmed that, based on the coversheets for each actual 
contract, all of the distinct contracts (as known by Contract Number) entered into 
between KGL and the U.S. Army, except for one, were negotiated, entered into, 
paid, and administered in Kuwait.  See KGL Hrg. Exh. 1 at Tabs E, F, H, I, J, K, L, 
M, & N.  The only contract for which KGL did not present evidence confirming its 
exclusive relationship to Kuwait is Contract Number W912D104C0004 valued at 
$241,071.00.  Plaintiffs have not presented any evidence connecting Contract 
Number W912D104C0004 to Georgia. 
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 Plaintiffs persist in arguing in support of jurisdiction in this district.  

Plaintiffs first attempt to discredit the testimony and evidence offered by KGL.  

Plaintiffs primarily allege that KGL’s witnesses are not credible.  For instance, 

Plaintiffs allege Mr. Afify’s testimony is not credible because it relies on survey 

data that failed to survey former employees or on record searches that did not 

search materials over five years old (the document retention requirement under 

Kuwaiti law).   Plaintiffs also allege Mr. Sordian’s testimony is inherently 

incredible because it is not believable that he could have attended military 

contractor events in the United States and not interacted with United States 

Government officials. 

 The Court finds the testimony presented by KGL to be sufficiently credible.  

Plaintiffs have not alleged or shown any facts to discredit KGL’s witnesses.  The 

testimony of Ben Fluhart establishes that KGLTC had, at most, very limited 

contacts with individuals in the United States; it does not discredit KGL’s assertion 

that it had no contact with individuals in the United States or the assertion that 

KGLTC’s foreign employees had no contact from May 2005 to September 2008 

with individuals in the United States.  KGL’s evidence also is internally consistent 

and credibly supports KGL’s general assertion that it does not have any contacts 
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with Georgia.  Plaintiffs have not been able to identify anything or anyone 

connecting KGL to Georgia.   

Plaintiffs next attempt to connect KGLTC to the United States.  This is a 

flawed argument.  KGLTC is not a defendant in this case, and the evidence in the 

record shows that KGL and KGLTC are wholly separate corporate entities.  Even 

if the Court could connect KGL and KGLTC for the purposes of establishing 

jurisdiction, all of KGLTC’s alleged activities in the United States were in 

Washington, D.C., Philadelphia, New Jersey, and Charleston, South Carolina – not 

Georgia. 

 Plaintiffs make conflicting arguments that either KGL should be generally 

subject to jurisdiction in the United States because of its military contracts with the 

United States Government or, alternatively, that this is a specific jurisdiction case 

because the cause of action “relates” to KGL’s military contracts with the United 

States.  The latter argument is discredited by the factual record.  The evidence in 

the record shows that KGL’s driver was acting on a contract for the World Food 

Programme when the truck he was driving struck and killed Lt. Col. Baragona.  It 

is undisputed that the KGL driver was not acting on a United States military 

contract at the time of the accident.  There simply is no support for Plaintiffs’ 

notion that this is a specific jurisdiction case. 
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 Plaintiff’s overarching argument is that KGL should be subject to 

jurisdiction in the United States in any State in which the United States Army 

chooses to administer its contracts.  Lt. Col. Schwartz’s theory of jurisdiction is 

founded on this flawed hypothesis:  a “sophisticated” foreign entity that contracts 

with the United States Government should be subject to jurisdiction in whatever 

State the United States Government unilaterally chooses to administer the contract.  

This theory would have two practical consequences:  a foreign contractor would be 

subject to suit in the United States even if it never communicated with individuals 

or entities in the United States and even if its employees never set foot on United 

States soil; and the location of that suit could be effectively determined by the 

United States Government based upon where the Government chooses to 

“administer” the contracts. 

 The Court is not aware of any other court that has addressed this issue.  On 

first impression, the Court concludes the due process clause does not permit 

exercising jurisdiction over a United States military contractor in the State where 

the military chooses to administer the contract, independent of any other contacts 

between the contractor and the State.  A contrary ruling would offend the 

fundamental principles of jurisdiction embedded in the Fourteenth Amendment’s 

due process clause.  The foundation of jurisdiction is whether a defendant 
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“purposely avails” himself of the benefits (and burdens) of the forum State.  “The 

unilateral activity of those who claim some relationship with a nonresident 

defendant cannot satisfy the requirement of contact with the forum State.  The 

application of that rule will vary with the quality and nature of the defendant's 

activity, but it is essential in each case that there be some act by which the 

defendant purposefully avails itself of the privilege of conducting activities within 

the forum State, thus invoking the benefits and protections of its laws.”  Hanson v. 

Denckla, 357 U.S. 235, 253 (1958).  Due process requires an even higher standard 

when the cause of action does not relate to the defendant’s connections with the 

forum.  “Minimum contacts” for “general” jurisdiction requires “a showing of 

continuous and systematic general business contacts between the defendant and the 

forum state.”  Consol. Dev. Corp., 216 F.3d at 1292; accord Helicopteros, 466 U.S. 

at 416. 

 KGL simply does not have enough contacts with the State of Georgia to 

subject itself to suit here.  In fact, the expanded record now shows that KGL’s 

contacts with Georgia are nonexistent or de minimis at best.14  The Constitution 

                                                           
14   The parties originally conceded that jurisdiction over KGL was proper under the 
Georgia long-arm statute.  Having now determined that KGL has essentially no 
contact with Georgia, the Court also concludes that Georgia’s long-arm statute is 
not satisfied.  O.C.G.A. § 90-10-91(1) “authorizes a Georgia court to exercise 
personal jurisdiction over a nonresident who ‘[t]ransacts any business within’ 
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does not permit the Court to hold KGL liable in this State where there is no 

evidence that KGL “purposely availed” itself of anything or has any “continuous 

or systematic” contacts with the State.  Plaintiffs’ argument, and specifically the 

argument made by Lt. Col. Schwartz at the December 2008 hearing, asks the Court 

to entirely disregard KGL’s actual contacts with Georgia and rule instead based on 

KGL’s “general” contacts with the United States Government.  This argument 

effectively ignores the Due Process Clause.  It would be unprecedented to subject a 

company to suit and judgment in a forum in which it has not consented to its 

burdens or experienced its benefits, based on the opposing party’s unilateral 

decision to move its contracting and administrative facilities there.  It also would 

effectively establish universal jurisdiction in the United States for any government 

contractor, includes foreign entities, which have no other contact or relationship 

with the United States.15 

                                                                                                                                                                                           
Georgia.”  Innovative Clinical, 620 S.E.2d at 355.  This subsection “grants Georgia 
courts the unlimited authority to exercise personal jurisdiction over any 
nonresident who transacts any business in this State . . . . to the maximum extent 
permitted by procedural due process.”  Id. (internal quotation marks omitted).  The 
evidence now establishes that KGL does not transact any business in Georgia and 
that exercising jurisdiction over KGL would offend constitutional due process.  
Georgia’s long-arm jurisdiction does not extend to KGL. 
15   This case is about general jurisdiction over a foreign United States military 
contractor.  The Court takes no position on any other situation, such as a specific 
jurisdiction situation where the alleged injury occurs during the performance of 
contractual duties.  The Court also takes no position on the validity or scope of 
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 Plaintiffs’ final argument is that KGL has waived its ability to contest 

jurisdiction.   Plaintiffs argue that given the unique facts of KGL’s conduct in this 

case the Court should find that KGL is estopped from moving to vacate the 

judgment.  In Sanderford v. Prudential Ins. Co. of Am., 902 F.2d 897 (11th Cir. 

1990), the Eleventh Circuit held that a third-party defendant waived his ability to 

assert the defense of insufficiency of process by waiting until collateral 

proceedings to raise the defense.  The summons served on the defendant 

inadvertently omitted the number of days the defendant had to respond to the 

complaint, a technical service error under Fed. R. Civ. P. 4(a)(1).  Id. at 899.  The 

defendant indisputably had notice of the action.  After the district court entered 

default judgment, the defendant moved to vacate the judgment because the Court 

did not acquire jurisdiction over him through insufficient process.  Id. at 899-900.  

The Eleventh Circuit held, “that if a summons is in substantial compliance with 

Rule 4(b), F. R. Civ. P., and a defendant has not been prejudiced by the defect in 

the summons, the defendant must raise his or her Rule 12(b)(4), F. R. Civ. P., 

defense by motion or in a responsive pleading, or risk having waived that defense 

if he or she waits until final default judgment has been entered.”  Id. at 900.   

                                                                                                                                                                                           
waiver provisions which might be found in the contracts themselves or in the 
Federal Acquisition Regulation.  The evidence establishes that KGL did not 
consent to jurisdiction in Georgia, and that is as far as the Court’s inquiry extends.   
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 Plaintiffs extrapolate from Sanderford that a defendant waives its personal 

jurisdiction defense by failing to raise it before default judgment is entered.  This is 

not the law.  “A defendant is always free to ignore the judicial proceedings, risk a 

default judgment, and then challenge that judgment on jurisdictional grounds in a 

collateral proceeding.”  Insurance Corp. of Ireland, 456 U.S. at 706 (citations 

omitted).  There is no question in this case that KGL had notice of this action and 

that Plaintiffs went to great efforts to serve it.  KGL instead argues that it lacks 

sufficient minimum contacts with the forum State.  Rule 60(b)(4) permits a 

defendant who is properly served and who has notice of an action to default, risk 

default judgment, and move subsequently to void the judgment for lack of 

jurisdiction.  E.g., Oldfield, 558 F.3d at 1217 (vacating district court’s order 

denying properly-served defendant’s motion to set aside default judgment for lack 

of personal jurisdiction); Sloss, 488 F.3d 922 (properly served defendant moved 

pursuant to Rule 60(b)(4) to set aside default judgment for lack of personal 

jurisdiction). 

 Plaintiffs also assert KGL waived its personal jurisdiction defense by 

entering into contracts containing third-party insurance provisions.  FAR 55-228.8.  

Plaintiffs do not specify how, if at all, the FAR operates to modify the 

constitutional standards of jurisdiction.  Regardless of whether KGL should in fact 
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be liable for its injuries to Lt. Col. Baragona, the Court’s inquiry is limited to 

whether it can constitutionally exercise jurisdiction over KGL.  The Court has 

determined it cannot, and the FAR provisions for third-party insurance do not 

change the relevant constitutional standards. 

 Plaintiffs finally argue that if the Court finds sufficient minimum contacts do 

not exist they will amend the complaint to utilized Federal Rule 4(k)(2).  Rule 

4(k)(2) provides: 

(2) Federal Claim Outside State-Court Jurisdiction.  
For a claim that arises under federal law, serving a 
summons or filing a waiver of service establishes 
personal jurisdiction over a defendant if:  
 
(A) the defendant is not subject to jurisdiction in any 
state's courts of general jurisdiction; and  
 
(B) exercising jurisdiction is consistent with the United 
States Constitution and laws. 
 

Fed. R. Civ. P. 4(k)(2).  “Rule 4(k)(2) thus sanctions personal jurisdiction over 

foreign defendants for claims arising under federal law when the defendant has 

sufficient contacts with the nation as a whole to justify the imposition of United 

States' law but without sufficient contacts to satisfy the long-arm statute of any 

particular state.”  S.E.C. v. Carrillo, 115 F.3d 1540, 1543-44 (11th Cir. 1997) 

(quotations omitted).  Rule 4(k)(2) establishes nationwide jurisdiction for foreign 

defendants for claims arising under federal law.  The claims in this case are for 
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wrongful death and negligence, neither of which arises under federal law.  

Plaintiffs confusingly assert that the federal cause of action is a “third party 

beneficiary lawsuit on the FAR provision 52.228-8 against KGL.”  Pls.’ Post-Hrg. 

Br. at 20 n.7.  Plaintiffs do not allege how they are foreseeable third-party benefits 

of the FAR, how KGL violated the FAR by not obtaining third-party insurance, or 

how Plaintiffs possess private standing to raise an alleged violation of the FAR.  

This case does not arise under federal law, and Fed. R. Civ. P. 4(k)(2) does not 

apply. 

B. Plaintiffs’ Motion for an Order Soliciting a Statement of Interest 
from the Department of Defense  

 
 Plaintiffs also move the Court to request from the Department of Defense a 

statement of interest regarding the applicability of certain provisions of the Federal 

Acquisition Regulations (“FAR”).16  Pursuant to 28 U.S.C. § 517, “[t]he Solicitor 

General, or any officer of the Department of Justice, may be sent by the Attorney 

                                                           
16   The FAR regulates contracting practices between the United States Government 
and private entities.  “The Federal Acquisition Regulations System, which is issued 
under the joint authorities of the Administrator of General Services, the Secretary 
of Defense, and the Administrator for the National Aeronautics and Space 
Administration, ‘consists of the Federal Acquisition Regulation (FAR), which is 
the primary document, and agency acquisition regulations that implement or 
supplement the FAR.’”  DeFrank v. Army Fleet Support, L.L.C., No. 1:07-cv-775, 
2009 WL 737113, at *5 n.15 (M.D. Ala. Mar. 20, 2009) (quoting 48 C.F.R. § 
1.101). 
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General to any State or district in the United States to attend to the interests of the 

United States.”  28 U.S.C. § 517. 

 Plaintiffs assert that section 52.228-8 of the FAR effectively waives a 

government contractor’s ability to assert a personal jurisdiction defense in cases 

asserting third-party liability.  Section 52.228-8 provides: 

Liability and Insurance—Leased Motor Vehicles 
(May 1999) 
 
(a) The Government shall be responsible for loss of or 
damage to—  
 
(1) Leased vehicles, except for—  
(i) Normal wear and tear; and  
(ii) Loss or damage caused by the negligence of the 
Contractor, its agents, or employees; and  
 
(2) Property of third persons, or the injury or death of 
third persons, if the Government is liable for such loss, 
damage, injury, or death under the Federal Tort Claims 
Act (28 U.S.C. 2671-2680).  
 
(b) The Contractor shall be liable for, and shall 
indemnify and hold harmless the Government against, all 
actions or claims for loss of or damage to property or the 
injury or death of persons, resulting from the fault, 
negligence, or wrongful act or omission of the 
Contractor, its agents, or employees.  
 
(c) The Contractor shall provide and maintain insurance 
covering its liabilities under paragraph (b) of this clause, 
in amounts of at least $200,000 per person and $500,000 
per occurrence for death or bodily injury and $20,000 per 
occurrence for property damage or loss.  
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(d) Before commencing work under this contract, the 
Contractor shall notify the Contracting Officer in writing 
that the required insurance has been obtained. The 
policies evidencing required insurance shall contain an 
endorsement to the effect that any cancellation or any 
material change adversely affecting the interests of the 
Government shall not be effective (1) for such period as 
the laws of the State in which this contract is to be 
performed prescribe or (2) until 30 days after written 
notice to the Contracting Officer, whichever period is 
longer. The policies shall exclude any claim by the 
insurer for subrogation against the Government by reason 
of any payment under the policies.  
 
(e) The contract price shall not include any costs for 
insurance or contingency to cover losses, damage, injury, 
or death for which the Government is responsible under 
paragraph (a) of this clause.  
 

 Plaintiffs argue the requirement in subsection (c) that a government 

contractor obtain liability insurance for third-party claims asserted against it 

effectively waives a contractor’s ability to assert a personal jurisdiction defense.  

Plaintiffs assert this is a first impression issue of nationwide significance.  They 

assert this provision of the FAR would be “rendered a nullity” if government 

contractors could avoid suit by asserting the absence of personal jurisdiction.  KGL 

argues participation by the Defense Department is not appropriate or warranted in 

this case.   
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 The Court determines a solicitation to the Defense Department is not 

appropriate in this case.  What Plaintiffs request is practically untenable.  28 

U.S.C. § 517 does not provide a mechanism through which a court can solicit the 

participation of the United States.  The section merely authorizes the Attorney 

General to send the Solicitor General or another officer of the United States to 

attend to the nation’s interest in court proceedings.  The section does not require or 

even provide for a court to request the participation of the United States in the 

litigation here.  In this case, which has been pending for nearly four years and 

about which the Department of Defense in unquestionably aware, the United States 

has chosen not to appear.  The Court is not inclined to disturb that choice. 

 C. Plaintiffs’ Motion for Referral of the Case to Mediation 

 On March 4, 2009, Plaintiffs requested the Court to refer this case, which 

has been pending for nearly four years, to non-binding mediation.  KGL opposes 

mediation. 

 Local Rule 16.7 permits the Court to refer any civil case to a non-binding 

alternative dispute resolution process, such as mediation.  The rule provides: 

A judge may in his or her discretion refer any civil case 
to a non-binding ADR process, e.g. early neutral 
evaluation, mediation, or non-binding arbitration.  Upon 
the consent of the parties, the judge may refer any civil 
case to binding arbitration, binding summary jury trial or 
bench trial, or other binding ADR process. 
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The timing of the referral to a binding or non-binding 
ADR process under this section is within the discretion of 
the referring judge. 
 

LR 16.7B(1), NDGa.  Whether to refer a case to mediation is within the Court’s 

discretion. 

 Plaintiffs suggest non-binding mediation would be appropriate at this stage 

of the litigation because “both parties are at far too great a risk posture to prudently 

continue litigation.”  Plaintiffs argue they are at risk because the Court’s decision 

on the pending motion to vacate may adversely affect them.  Plaintiffs argue KGL 

is at risk because legislation currently pending in the United States Senate may 

effectively terminate KGL’s contracting activities with the United States 

Government because of KGL’s conduct in this litigation.  Plaintiffs assert 

mediation would “serve to find common ground among the parties and avoid the 

further expenditure of litigation costs and other future consequences of continued 

litigation.” 

 KGL opposes mediation.  It argues the matter is finally ripe for the Court to 

issue a final ruling on personal jurisdiction.  It also informs the Court that the 

Army’s Procurement Fraud Branch informed KGL on February 6, 2009, that it 

does not intend to initiate suspension and debarment proceedings against the 

company.  KGL further argues that mediation could be appropriate at the appellate 
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level after this Court rules on the pending motion to vacate.  See Fed. R. App. P. 

33; 11th Cir. R. 33-1(c). 

 On March 4, 2009, United States Senator Claire McCaskill (Mo.) introduced 

the Lieutenant Colonel Dominic “Rocky” Baragona Justice for American Heroes 

Harmed by Contractors Act.  S. 526, 111th Cong. § 1 (2009) (as referred to S. 

Comm. on Homeland Sec. & Gov’t Affairs).  The bill is cosponsored by Sen. 

Robert P. Casey, Jr. (Pa.) and Sen. Mel Martinez (Fla.).  The bill would require the 

Director of the Office of Management and Budget to amend the FAR to include a 

mandatory waiver of personal jurisdiction in the federal courts of the United States 

for United States government contractors.  The bill also would provide for the 

availability of suspension or debarment proceedings against a contractor who 

refuses or fails to appear before a United States federal court in a matter brought 

against the contractor in connection with the contractor’s performance of its 

contract with the United States government. 

 Plaintiffs assert this bill exposes KGL to liability in this case.  The Court 

disagrees.  The bill has not come to a vote in the Senate Committee and has not 

been voted on by either chamber of Congress.17  Mediation would not serve a 

                                                           
17   Even if it were to pass, several provisions of the bill provide that it does not 
apply retroactively.  The bill could not apply to KGL’s conduct in this case, and 
any future harm to KGL from suspension or debarment is purely hypothetical. 
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practical purpose, especially where KGL has indicated it does not consent to 

mediation.  By design, mediation has prospects for success only where the parties 

to it are willing participants.   

The Court has entered judgment against KGL in this case.  The only 

question remaining is whether that judgment is enforceable against KGL.  If the 

Court lacks personal jurisdiction over KGL, the judgment is by definition void.  As 

Plaintiffs point out, the Court has repeatedly implored the parties to find a sensible 

resolution to this dispute.  The parties have failed to do this, and the better course 

now is for the Court to decide the jurisdictional question. 

V. CONCLUSION 

 The Court holds that exercising jurisdiction over KGL would offend the 

constitutional requirements of sufficient minimum contacts with the State of 

Georgia and traditional notions of fair play and substantial justice.  The expanded 

evidence in this case establishes almost no connection between KGL and Georgia.  

In the absence of jurisdiction over KGL, the judgment entered against it is void and 

must be vacated. 

 The Court’s holding is not meant to approve of KGL’s conduct in this 

litigation.  The Court is rightly bound by constitutional standards of due process 

and cannot enforce a judgment against a party over which it lacks jurisdiction.  
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But, as the Court communicated to the parties in the December 2008 hearing, 

KGL’s conduct in this case was indignant and callous.  KGL derived substantial 

revenue from its contracts with the United States Army.  KGL and other Kuwaitis 

received unquantifiable benefits from the protection the United States Armed 

Forces have provided to Kuwait for over fifteen years.  For KGL to then turn a 

blind eye to the death caused by a KGL employee of a United States service 

member, who was on duty protecting the region at the time of the incident, is an 

affront to the solemn sacrifices service members such as Lt. Col. Baragona 

honorably provided to Iraq and the citizens of other countries in the Middle East 

region.  KGL took this callousness even further by causing Plaintiffs to expend 

nearly four years and significant expense in merely getting the question of 

jurisdiction before the Court.  The Court implored KGL to work with Plaintiffs to 

fashion a just resolution in this case, but this request was ignored.  Despite these 

concerns, the Court cannot constitutionally exercise jurisdiction over a party 

lacking sufficient minimum contacts with the forum.  Indeed, this Court and all 

courts in the United States seek to enforce the rule of law – the bedrock of our 

democracy.  This Court abides by its charge to seek just and constitutional results, 

in spite of KGL’s irresponsible participation in this process.  The Court necessarily 

takes no position on which courts, in the United States or abroad, might have 
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jurisdiction over KGL, or on what the ultimate resolution of this case would be in 

an appropriate forum. 

 For the foregoing reasons, 

 IT IS HEREBY ORDERED that KGL’s Motion to Vacate Default 

Judgment [40] is GRANTED.  Plaintiffs’ Motion for an Order Soliciting a 

Statement of Interest from the Department of Defense [108] and Plaintiffs’ Motion 

for a Referral of the Case to Mediation [111] are both DENIED. 

IT IS HEREBY FURTHER ORDERED that the Court’s judgment against 

KGL [37] is VACATED.  This action is hereby DISMISSED. 

 

 SO ORDERED this 8th day of May 2009.     
 
      
      
     
 
     
 
      
      

_________________________________________ 
     WILLIAM S. DUFFEY, JR.  
     UNITED STATES DISTRICT JUDGE 
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