
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 
RICHARD G. CONVERTINO, 
 
  Plaintiff, 
   
 v. 
 
UNITED STATES DEPARTMENT OF 
JUSTICE, et al.,   
 
  Defendants. 
 

)
)
)
)
)
)
)
)
)
)
)
)

 
 
 
 
 
Civil Action No. 04-00236 (RCL) 

 
DEFENDANT DEPARTMENT OF JUSTICE’S SECOND MOTION FOR SUMMARY 

JUDGMENT ON THE ISSUE OF ACTUAL DAMAGES 
 

 Defendant United States Department of Justice, by and through the undersigned counsel, 

respectfully moves this Court pursuant to Federal Rule of Civil Procedure 56 for summary 

judgment.  In support of this motion, the Court is respectfully referred to Defendant’s Second 

Statement of Material Facts Not in Dispute and the exhibits attached hereto. 

INTRODUCTION 

 Plaintiff Richard Convertino presents a single count seeking damages pursuant to the 

Privacy Act, 5 U.S.C. § 552a.  While this case was pending on appeal, the Supreme Court held 

that the “actual damages” available under the Privacy Act are “limited to proven pecuniary or 

economic harm.”  FAA v. Cooper, 132 S. Ct. 1441, 1453 (2012).  Because “actual damages” are 

a necessary element to a claim for money damages under the Act, see Doe v. Chao, 540 U.S. 

614, 618 (2004), a plaintiff must present evidence that he has suffered such compensable harm.  

Convertino has no such evidence.  In fact, he has expressly disclaimed any damages as a result of 

lost income, Convertino Second Supp. Int. Resp., at 4 (Jan. 25, 2008) (Ex. 1), and he has 

presented no evidence of any other type of pecuniary loss.   
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 This case has now been remanded by the D.C. Circuit to allow Convertino more time to 

pursue evidence from third parties in the Eastern District of Michigan.   Convertino believes that 

such evidence could help him to identity the individual(s) responsible for acts allegedly 

committed in violation of the Privacy Act.  But no matter what happens in those discovery 

proceedings, such evidence would be irrelevant to his ability to show that he has suffered “actual 

damages.”  Because he has no evidence to support an essential element of his claim, and no 

additional time can cure that deficiency, Convertino’s claim should be dismissed, and judgment 

should be entered for the Department. 

BACKGROUND 

 The Court’s memorandum opinion of March 24, 2011, sets forth the relevant facts 

leading to this litigation.  See Mem. Op., ECF Doc. 196 at 2-9 (reported at Convertino v. U.S. 

Dep’t of Justice, 769 F. Supp. 2d 139 (D.D.C. 2011)). 

 Convertino was an Assistant United States Attorney (“AUSA”) in the Office of the 

United States Attorney for the Eastern District of Michigan from 1995 until 2005.  See 

Deposition of Richard Convertino (“Convertino Dep.”) (Ex. 2), at 19:14-17, 225:8-10.  From the 

fall of 2001 until September 2003, Convertino was assigned to the prosecution in United States 

v. Koubriti, No. 01-CR-80778 (E.D. Mich.), in which four men were charged with providing 

material support to terrorists.  In September of 2003, more than three months after convictions 

were entered against three of the four defendants, U.S. Attorney Jeffrey Collins removed 

Convertino from the Koubriti case, after the actions of the trial team raised questions of serious 

misconduct.  The convictions were overturned on grounds of prosecutorial misconduct, see 

United States v. Koubriti, 336 F. Supp. 2d 676 (E.D. Mich. 2004), and Convertino’s actions were 

Case 1:04-cv-00236-RCL   Document 208   Filed 04/05/13   Page 2 of 8



 3

the subject of a referral by the U.S. Attorney to the Department’s Office of Professional 

Responsibility (“OPR”).  Mem. Op., ECF Doc. 196 at 3.1   

 Convertino alleges that an unknown person or persons, willfully and intentionally and 

without Convertino’s consent, disclosed details from this confidential OPR referral to a reporter 

from the Detroit Free Press.  Compl. ¶¶ 132-34.  According to Convertino, the disclosure was the 

basis for information contained in an article in the Detroit Free Press on January 17, 2004.  See 

David Ashenfelter, Terror Case Prosecutor is Probed on Conduct, Detroit Free Press, at 1A 

(Jan. 17, 2004).  Convertino also alleges that, in violation of the Privacy Act, the Department 

willfully and intentionally maintained inaccurate records and inadequate safeguards, and also 

violated other provisions of the Act.  Compl. ¶¶ 128, 135-40. 

 Following an extensive period for both fact and expert discovery, the Department moved 

for summary judgment on July 12, 2000.  See ECF Doc. 176. 

On March 24, 2011, the Court entered summary judgment for the Department on each of 

Convertino’s Privacy Act claims.  See Mem. Op., ECF Doc. 196, at 10.  The Court recognized 

that, in order to establish that the Department acted in violation of the Privacy Act, Convertino 

must show that the unauthorized disclosure was made willfully or intentionally, and within the 

scope of the actor’s DOJ employment.  Id. at 12-14.  To do so, Convertino needed to produce 

evidence of the alleged leaker’s identity.2  Id. at 13.  Because Convertino had failed to obtain 

                                                 
1 The various concerns regarding Convertino’s conduct that were raised in the OPR referral are 
set forth at length in the sealed version of the Department’s first motion for summary judgment, 
filed on July 12, 2010, at pages 13-21. 
 
2 Convertino conceded as much, indicating that “the identity of the DOJ employee who 
[allegedly] leaked the OPR Letters to Mr. Ashenfelter” is “the most essential fact of his case.”  
Pl.’s Opp’n to Summ. J. at 4.  As the Court noted, “Convertino has long recognized that his 
inability to identify the leaker dooms his case.”  Mem. Op., ECF Doc. 196, at 23. 
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such evidence, despite having nearly a decade to do so, the Court denied his motion for a stay 

pursuant to Rule 56(d) and dismissed his claims.  Id. at 29.  Because the Court found that the 

failure to produce evidence regarding the source of the disclosure was “fatal to each of 

Convertino’s claims,” see id. at 153, it did not need to reach the Department’s separate argument 

that Convertino’s claims also failed because he has suffered no compensable damages. 

 On June 22, 2012, the D.C. Circuit issued an opinion agreeing with this Court that 

“Convertino currently lacks the evidence necessary to survive summary judgment in his Privacy 

Act claim,”  Convertino v. U.S. Dep’t of Justice, 684 F.3d 93, 99 (D.C. Cir. 2012), but reversing 

the denial of Convertino’s Rule 56(d) motion, id. at 102.   Specifically, the court of appeals held 

that Convertino should be given more time to seek to compel documents or a deposition from the 

Detroit Free Press, and/or to appeal of the ruling of the Eastern District of Michigan allowing 

Mr. Ashenfelter to invoke the Fifth Amendment to refuse to answer deposition questions.  Id. 3 

The Court thus remanded the case to allow further time for such proceedings in Michigan. 

 Whatever additional discovery that might result from the Michigan proceedings cannot 

cure the deficiency identified in this Motion.  Thus, the Department of Justice now moves for 

summary judgment based on Convertino’s failure to present evidence of compensable damages, 

a necessary element of his Privacy Act cause of action. 

DOJ IS ENTITLED TO SUMMARY JUDGMENT BECAUSE CONVERTINO HAS 
FAILED TO ESTABLISH THAT HE SUFFERED “ACTUAL DAMAGES” 

 
 In order to prevail on a money damages claim for an alleged violation of the Privacy Act, 

a plaintiff must establish that he has suffered “actual damages” as a result of the violation.   5 

U.S.C. § 552a(g)(4).  While the Supreme Court held in 2004 that “actual damages” are a required 

                                                 
3 Convertino has never appealed Judge Cleland’s ruling in favor of Mr. Ashenfelter, which was 
issued on April 21, 2009. 
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element of claims like Convertino’s, see Doe v. Chao, 540 U.S. 614, 618 (2004), it had not until 

recently considered the scope of that term.  While Convertino contends that he has suffered 

emotional distress as a result of the disclosure, Compl. ¶¶ 22, 142-43, the Supreme Court has 

now made clear that the “actual damages” available under the Privacy Act are “limited to proven 

pecuniary or economic harm,” FAA v. Cooper, 132 S. Ct. 1441, 1453 (2012).  Because 

Convertino has presented no evidence of pecuniary damages – and has, instead, disclaimed any 

damages resulting from lost income – he cannot satisfy an essential element of his claims, and 

summary judgment should be entered for the Department of Justice.  

A. In Order to Survive a Motion for Summary Judgment, a Plaintiff Must Present 
Evidence of “Actual Damages” 

 
The Privacy Act limits civil damages recoveries to only “actual damages.”  See 5 U.S.C. 

§ 552a(g)(4)(A).  Because actual damages are an essential element of a money damages claim 

under the Act, such a claim must be dismissed if the plaintiff lacks evidence that he has suffered 

such damages.  See, e.g., Doe, 540 U.S. at 627 (holding that government was entitled to 

summary judgment because plaintiff could not show actual damages); Ciralsky v. CIA, 689 F. 

Supp. 2d 141, 156 (D.D.C. 2010) (“[I]n defending against a motion for summary judgment [a 

plaintiff] must show the existence of damages. . . .  Absent a pleading of actual damages from 

disclosure . . . , the Court finds that Plaintiff has failed to state a claim under the Privacy Act 

upon which relief can be granted.”); Mulhern v. Gates, 525 F. Supp. 2d 174, 186 (D.D.C. 2007) 

(recognizing that plaintiff must “produce affirmative evidence” of actual damages to survive 

summary judgment on Privacy Act claim). 
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B. A Plaintiff Cannot Recover Non-Pecuniary Damages Under the Privacy Act 

The term “actual damages” is not defined in the Privacy Act, but the Supreme Court 

recently considered the term in FAA v. Cooper, 132 S. Ct. 1441 (2012).  There, the Court 

recognized that principles of sovereign immunity require that waivers be construed in favor of 

the sovereign.  Id. at 1448.   Because the Privacy Act waives the Government’s immunity from 

suit and from money damages, the Court considered whether Congress had unequivocally 

allowed for non-pecuniary damages, and found that it had not.  Id.  Instead, the Court concluded 

that the term “actual damages” is “limited to proven pecuniary or economic harm.”  Id. at 1453.   

Convertino thus cannot establish the required damages element by claiming injuries for 

which he suffered no pecuniary loss.  His claims of having suffered anxiety, embarrassment, or 

loss of reputation thus do not provide the basis for a claim under the Privacy Act. 

C. Convertino Has Presented No Evidence of Any Pecuniary Damages 

While Convertino’s complaint alleges that he incurred “out-of-pocket pecuniary losses,” 

Compl. ¶ 142, he has produced no evidence of such losses sufficient to withstand a motion for 

summary judgment.  Indeed, Convertino’s own testimony has confirmed that he lacks 

recoverable pecuniary harms. 

While Convertino has at times contended that he took annual leave in response to the 

article’s publication, he has presented no evidence that any leave was proximately caused by an 

alleged Privacy Act violation.  In any event, an alleged use of leave is a claim for lost income.  

See United States v. Douglas, 525 F.3d 225, 254 (2d Cir. 2008) (recognizing that, if employee 

“had not had to use that annual leave . . ., he would have had the right to receive payment for 

those days upon leaving his job”); United States v. Jacobs, 167 F.3d 792, 796 (3d Cir. 1999) 
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(same); 5 U.S.C. § 5551 (providing for lump sum payment for accumulated annual leave upon 

separation from government employment).  Convertino has expressly disclaimed any damages as 

a result of lost income, stating in interrogatory responses that “Plaintiff is not seeking damages 

for loss of income or any wage based losses.”  Convertino Second Supp. Int. Resp., at 4 (Jan. 25, 

2008) (Ex. 1).  Moreover, to the extent Convertino contends that he took sick leave, rather than 

annual leave, this would still not result in pecuniary damages because federal employees hired 

after 1986 (e.g., Convertino) cannot be paid for sick leave when they resign or retire.  See, e.g., 5 

C.F.R. § 842.301, et seq.; see also Abdnour v. Abdnour, 19 So. 3d 357, 360 (Fla. App. 2009).  

Convertino has offered no evidence of any other pecuniary damages.  When asked under 

oath at his deposition whether there are “pecuniary costs that you’re seeking remuneration for,” 

he was unable to articulate any pecuniary damages other than the alleged loss of income that he 

had already waived in his interrogatory response.  Convertino Dep. (Ex. 2), at 222:18-223:5.  As 

Convertino put it: “I can’t enumerate them for you now.  I mean, there are expenses that were 

incurred.  There’s a tremendous loss of income and potential income that I’ll never regain.  

There’s economic costs that I haven’t thought about or tabulated because I don’t know what they 

might be.”  Id.  In addition to being unable, in testimony, to identify any pecuniary losses, he has 

not produced a single receipt for any out of pocket expense proximately caused by the alleged 

Privacy Act violation.4 

Convertino’s non-specific and vague assertion of pecuniary damage is insufficient to 

survive summary judgment.  “[W]hile a motion to dismiss may be decided on the pleadings 

                                                 
4 There can be no doubt that the Department requested all such evidence in discovery.  In 
addition to various interrogatories, Defendant’s Request for Production No. 5 sought “all 
documents that relate to any damages plaintiff allegedly suffered from the alleged Privacy Act 
violation in this case.”  See Pl.’s Fourth Response to Def.’s First RFPs (Ex. 3).  Indeed, the 
Department was forced to move to compel complete responses to the request.  See Dkt. 51. 
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alone, construed liberally in favor of the plaintiff, a motion for summary judgment by definition 

entails an opportunity for a supplementation of the record, and accordingly a greater showing is 

demanded of the plaintiff.”  Wilderness Soc. v. Griles, 824 F.2d 4, 16 (D.C. Cir. 1987) (citing 

Celotex Corp. v. Catrett, 477 U.S. 317, 322) (“Rule 56(c) mandates the entry of summary 

judgment, after adequate time for discovery and upon motion, against a party who fails to make a 

showing sufficient to establish the existence of an element essential to that party's case, and on 

which that party will bear the burden of proof at trial.”).  Having failed to offer any evidence of 

pecuniary damages incurred as a result of the alleged disclosure, Convertino is left with only 

claims of non-pecuniary damages, which are insufficient as a matter of law to meet the required 

“actual damages” element for recovery in a Privacy Act suit such as this one. 

CONCLUSION 

 For the reasons stated above, summary judgment should be granted to the Department of 

Justice. 

 Dated: April 5, 2013.    Respectfully submitted, 
        
       STUART F. DELERY 
       Acting Assistant Attorney General 
 
       ELIZABETH J. SHAPIRO 
       Deputy Director, Federal Programs Branch 
  
         /s/ Scott Risner                
       JEFFREY M. SMITH (DC Bar No. 467936) 
       SCOTT RISNER (MI Bar No. P70762)  
        United States Department of Justice 
       Civil Division, Federal Programs Branch 
       20 Massachusetts Avenue, N.W. 
       Washington, D.C. 20001 
       Telephone: (202) 514-2395 
       Fax: (202) 616-8470 
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