
No. 11-5205 
       

 
IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

       
 

ELOUISE PEPION COBELL, et al., 
Plaintiffs-Appellees, 

 
KIMBERLY CRAVEN, 

Objector-Appellant, 
 

v. 
 

KENNETH LEE SALAZAR, et al., 
Defendants-Appellees. 

       
 

CONSENT MOTION TO EXPEDITE AND  
UNOPPOSED MOTION FOR SEPARATE APPENDICES 

 
 Plaintiffs-Appellees, with the consent of Defendants-Appellees and the 

Objector-Appellant, respectfully move pursuant to Fed. R. App. P. 27 and 

28 U.S.C. § 1657(a) to expedite the appeal in this historic $3.4 billion class action 

settlement for good cause shown.  This appeal is brought by a single timely 

objector out of a 500,000 member class.  Because of the terms of the class 

settlement and authorizing legislation from Congress, the appeal effectively stays 

the payment of billions of dollars to individual Indian trust beneficiaries who 

desperately need those funds.   
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 Plaintiffs, with consent of all parties, respectfully request that the Court enter 

an expedited scheduling order with Objector-Appellant Kimberly Craven’s 

opening brief due October 17, 2011, Plaintiffs’ and the Government’s response 

briefs due December 16, 2011; Ms. Craven’s reply brief due January 6, 2012; and 

oral argument scheduled at the Court’s earliest convenience following the close of 

briefing on January 6, 2012.  Ms. Craven also respectfully requests, and Plaintiffs 

and the Government do not oppose, that the Court relieve Ms. Craven of her 

obligation to prepare the appendix under Circuit Rules 30(d) and 30(e) and order 

the parties to submit separate appendices with their respective briefs.  In the 

alternative, the parties express their intent to use a deferred joint appendix under 

Circuit Rule 30(c).    

FACTUAL BACKGROUND1 
 
  This lawsuit began more than fifteen years ago when Plaintiffs, representing 

a class of individual Indians whose land and related natural resources are held in 

trust by the United States, sued the government to enforce trust duties owed to 

those beneficiaries, including the duty to provide an historical accounting of 

individual trust accounts, known as Individual Indian Money (“IIM”) accounts.   

 In December 2009, after years of protracted litigation, the parties reached a 

                                                
1 The Government and Ms. Craven consent to the relief sought in this motion to 
expedite and motion for separate appendices but do not join in the recitation of the 
facts or in the arguments asserted in this motion. 
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landmark settlement in which the United States agreed to pay an unprecedented 

$3.4 billion to remedy historical breaches of its trust duties and to improve its 

management of the Individual Indian Trust.  After the parties signed the settlement 

agreement, Congress enacted and the President signed the Claims Resolution Act  

of 2010, Pub. L. No. 111-291, 124 Stat. 3064 (Dec. 8, 2010), which expressly 

“authorized, ratified, and confirmed” the settlement and payments to class 

members.  The district court approved the settlement on June 20, 2011, entered a 

final order on July 27, 2011, and entered final judgment on August 4, 2011. 

 Although the class consists of 500,000 individual Indian trust beneficiaries, 

only 92 class members objected to the settlement.  Of those who filed timely 

objections, thus far only one, Objector-Appellant Kimberly Craven, has appealed 

the final judgment approving the settlement.2 

 

   

                                                
2 A group known as the Harvest Institute Freedmen Foundation, purporting to 
represent the descendants of African-American slaves owned by certain Indian 
tribes whose members are part of this settlement, appealed from the district court’s 
denial of permissive intervention several weeks before final judgment.  See Cobell 
v. Salazar, No. 11-5158 (D.C. Cir.).  Plaintiffs and the government both moved to 
dismiss that appeal or for expedited summary disposition.  In addition, several 
class members jointly appealed the final judgment after Ms. Craven filed her 
appeal.  See Cobell v. Salazar, No. 11-5229 (D.C. Cir.)  However, those class 
members did not file timely objections to the class settlement or appear at the 
fairness hearing, and thus their appeal is subject to summary dismissal under 
Devlin v. Scardelletti, 536 U.S. 1, 14 (2002). 
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ARGUMENT 

 The Federal Rules of Appellate Procedure and this Court’s local rules 

provide broad discretion to expedite appeals in the interest of justice.  See Fed. R. 

App. P. 2, 27.  In addition, by statute the Court “shall expedite any action . . . if 

good cause therefor is shown.”  28 U.S.C. § 1657(a).  Good cause is shown “if a 

right under the Constitution of the United States or a Federal Statute . . . would be 

maintained in a factual context that indicates that a request for expedited 

consideration has merit.”  Id.   This case falls squarely within § 1657(a)’s 

definition of good cause because Congress expressly “authorized, ratified, and 

confirmed” the class settlement in the Claims Resolution Act and any delay in 

effectuating that Congressional intent will cause substantial harm to class 

members.   

 As an initial matter, unlike ordinary litigation, the final judgment in this 

class action is effectively stayed while this appeal is pending, even though no party 

filed a supersedeas bond or obtained a stay from the district court or this Court.  

Here, the settlement involves an unprecedented $3.4 billion payment by the United 

States government.  However, under the terms of the settlement and the Claims 

Resolution Act, the settlement funds cannot be paid until any appeals in this action 

are exhausted.  (Doc. 3660-2 at 8, 27.)  As a result, this appeal prevents the 

government from satisfying the judgment, and thus prevents class members from 
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receiving their payments.  As explained below, this de facto stay of the judgment 

causes substantial harm to class members, and therefore Plaintiffs have 

demonstrated good cause to expedite this appeal. 

 First, many class members are poor and urgently need their settlement 

payments for basic necessities like food and housing.  Thus, this case stands in 

sharp contrast to many large class actions, where individual class members’ 

compensation is minimal and thus the delay from an appeal would not cause class 

members significant harm.  Here, the settlement payments are crucial to the day-to-

day lives of class members.  As the district court found, “many of the Indian 

beneficiaries depend on their IIM trust income for the basic staples of life.”  See 

Cobell v. Norton, 394 F. Supp. 2d 164, 273 (D.D.C. 2005). 

 Second, the delay caused by this appeal will result in substantial financial 

losses to class members.  For example, as is typical in large class action 

settlements, a third-party claims administrator was retained to handle inquiries 

from the 500,000 members of the class who have questions or need assistance with 

issues concerning the settlement.  Because of the extraordinary number of class 

members, the claims administrator estimates that its staff are devoting more than 

8,300 hours each month to inquiries from class members regarding the terms of 

settlement, at an estimated cost of more than $2.5 million over the next year.  (Ex. 

A, Declaration of Jennifer M. Keough ¶¶ 2-3.)  These costs reduce the funds 
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available to class members when the settlement proceeds are paid out.  Thus, this 

appeal should be expedited to avoid the loss of millions of dollars to class 

members in the event this Court affirms the district court’s final judgment 

approving this historic class settlement.   

 Third, a sad consequence of this protracted litigation is that “a good many 

Indians have died while [Cobell] has gone on who should have benefitted from that 

lawsuit.”  156 Cong. Rec. S6179 2010 (Statement of Senator Dorgan, July 22, 

2010).  The delay caused by this appeal will mean that other elderly or infirm class 

members will pass on without obtaining the justice that they deserve.  This human 

cost cannot be quantified and it is one that class members should not be forced to 

endure.   

 In sum, by expediting this appeal, the Court will bring an end to over fifteen 

years of litigation and provide a remedy to 500,000 individual Indian trust 

beneficiaries.  This landmark settlement was expressly “authorized, ratified, and 

confirmed” by a bipartisan Congress, supported and approved by the President, 

and, after substantial briefing and a full hearing, found to be fair and adequate by 

the district court.  Further delay will deprive beneficiaries of desperately needed 

trust funds, reduce the total payments available to class members, and prevent 

many elderly or infirm individual Indian beneficiaries from seeing justice within 

their lifetimes.  Accordingly, Plaintiffs have demonstrated “good cause” to 
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expedite this appeal and ensure that a single objector cannot unjustly delay the 

final resolution of this historic litigation.   

 As noted above, both Objector-Appellant Kimberly Craven and the 

Government consent to the request to expedite this appeal on the schedule 

described above. 

 Finally, Ms. Craven respectfully requests that the Court relieve her of her 

obligation to prepare the appendix under Circuit Rules 30(d) and 30(e) and order 

each party to submit its own appendix with its respective brief.  Separate 

appendices will minimize the burden on Ms. Craven to prepare the appendix in this 

15-year litigation, permit the parties to prepare their briefing on the requested 

schedule, and avoid any delay in scheduling the oral argument.  Plaintiffs and the 

Government do not oppose Ms. Craven’s request for separate appendices.  In the 

alternative, the parties express their intent to use a deferred joint appendix under 

Circuit Rule 30(c). 

CONCLUSION 

 For the reasons discussed above, Plaintiffs respectfully request that the Court 

grant this consent motion to expedite the appeal and unopposed motion for 

separate appendices and enter an order setting the following expedited schedule: 

 1. Objector-Appellant’s opening brief due shall be due October 17, 

2011; 
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 2. Plaintiffs-Appellees’ and Defendant-Appellees’ response briefs shall 

be due December 16, 2011; 

 3. Objector-Appellant’s reply brief shall be due January 6, 2012; 

 4. Oral argument shall be scheduled at the Court’s earliest convenience 

following the close of briefing on January 6, 2012; 

 5. Objector-Appellant is relieved of the obligation to prepare the 

appendix and each party shall submit a separate appendix with its respective brief.  

Alternatively, the parties shall use a deferred joint appendix under Circuit Rule 

30(c). 

 

Respectfully submitted, 

/s/ Adam H. Charnes    
Adam H. Charnes 
David C. Smith 
Richard D. Dietz 
KILPATRICK TOWNSEND & 
   STOCKTON LLP 
1001 W. Fourth Street 
Winston-Salem, North Carolina 27101 
Telephone: (336) 607-7300 
 
Dennis M. Gingold 
THE LAW OFFICE OF DENNIS M. GINGOLD 
607 14th Street, N.W., 9th Floor 
Washington, D.C. 20005 
Telephone: (202) 824-1448 
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Keith M. Harper 
KILPATRICK TOWNSEND & 
   STOCKTON LLP 
607 14th Street, N.W. 
Washington, D.C. 20005 
Telephone: (202) 508-5844 
 
William E. Dorris 
Elliott Levitas 
KILPATRICK TOWNSEND & 
   STOCKTON LLP 
1100 Peachtree Street, Suite 2800 
Atlanta, Georgia 30309 
Telephone: (404) 815-6500 

 
DATED: September 12, 2011 
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CERTIFICATE OF SERVICE 

 I hereby certify that on September 12, 2011, I filed a copy of the foregoing 

CONSENT MOTION TO EXPEDITE AND UNOPPOSED MOTION FOR 

SEPARATE APPENDICES with the clerk of court using the CM/ECF system and 

served a copy by first class mail on the following: 

Theodore H. Frank 
CENTER FOR CLASS ACTION FAIRNESS 
1718 M Street NW, No. 236 
Washington, D.C.  20036 
 
Thomas M. Bondy 
Michael S. Raab 
UNITED STATES DEPARTMENT OF JUSTICE 
Appellate Staff, Civil Division 
950 Pennsylvania Ave., N.W. 
Room 7535 
Washington, D.C. 20530 
 
Robert E. Kirschman, Jr. 
John J. Siemietkowski 
UNITED STATES DEPARTMENT OF JUSTICE 
Commercial Litigation Branch, Civil Division 
P.O. Box 875, Ben Franklin Station 
Washington, D.C. 20044 
 
 

/s/ Adam H. Charnes    
Adam H. Charnes 
KILPATRICK TOWNSEND & 
   STOCKTON LLP 
1001 W. Fourth Street 
Winston-Salem, North Carolina 27101 
Telephone:  (336) 607-7300 
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EXHIBIT A 
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