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IN UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA

________________________________________   
 )  
UNITED STATES OF AMERICA )  
 )  
                                            v. ) Criminal No. 10-223 (RBW) 
 )  
WILLIAM R. CLEMENS, )  
 )  
                                           Defendant. ) PROVISIONALLY FILED  

________________________________________ ) UNDER SEAL 

   

DEFENDANT’S OPPOSITION TO 

GOVERNMENT’S MOTION IN LIMINE TO PRECLUDE EVIDENCE, 

COMMENT, AND ARGUMENT REGARDING 

GOVERNMENT WITNESS’S PRIOR BAD ACTS

Defendant William R. Clemens, by and through his attorneys, respectfully submits this 

response in opposition to the Government’s Sealed Motion In Limine regarding Brian McNamee.  

The Government filed a similar, unsealed motion before the initial trial, but it is now attempting 

to use the benefit of additional time and discovery it gained after the mistrial to preclude a much 

broader range of potential testimony.  As discussed below, the prosecution’s secret1 campaign to 

shield its star witness from legitimate cross-examination should be denied. 

INTRODUCTION

Brian McNamee is the only person in the entire world who has ever said that he 

witnessed Mr. Clemens use steroids or human growth hormone at any time in his storied career.  

But Mr. McNamee’s past also contains more dirt than a pitcher’s mound.  As the Government 

acknowledges through the lengths it is taking to secretly protect him, Mr. McNamee is a serial 

liar who has engaged in myriad episodes of relevant misconduct.  

                                            

1  The Government’s most recent motion was filed under seal, and Mr. Clemens has filed a 
separate opposition to that motion.   
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Before the first trial in this matter, the Government filed a motion in limine to preclude 

evidence, comment, and argument regarding Mr. McNamee’s involvement in the 2001 drugging 

and sexual assault of a woman in Tampa and his subsequent lies to Florida police investigators.  

See D.E. 51.  Mr. Clemens opposed the motion in limine, see D.E. 66, and the Court heard 

argument in open court on the facts surrounding the Florida incident and investigation and the 

applicability of Rules of Evidence 403, 404(b), and 608(b).  The Court ended up reserving a final 

ruling on the Government’s motion “until defense counsel raises with the Court anew the 

admissibility of this evidence” during trial.  See July 5, 2011 Hearing Tr. at 36:1–6 & D.E. 76.  

Around the time the Court declined to grant the prosecutors’ motion, the Government 

made a series of discoveries that further eroded Mr. McNamee’s credibility and were quickly 

followed by the Government causing a mistrial.2  The timeline regarding Mr. McNamee alone 

before and after the mistrial is striking: 

                                            

2  Of course, if the Government would have approached Mr. McNamee with the 
professional degree of skepticism required in a proper investigation, many of these facts would 
have been uncovered long before Mr. Clemens was ever indicted.  The defense believes that the 
prosecution has disclosed Brady material in its possession, but this disclosure record is 
misleading because the Government has made a conscious decision not to investigate areas the 
prosecutors believe will lead to exculpatory information.  For example, the Government has 
known about the Florida state investigation file for years, which includes direct evidence from 
third-party witnesses contradicting the version of events Mr. McNamee is still using today, yet, 
as shown below, it did not choose to follow up on that file until the Court indicated that some 
facts regarding the 2001 Florida incident may be admitted in trial.   

 It is improper for the Government to deliberately put its head in the sand in an effort to 
avoid discovery (and production) of exculpatory information.  Prosecutors have a duty to 
determine whether a key witness such as Mr. McNamee is providing false testimony in aid of an 
indictment and prosecution and to correct that testimony.  See United States v. Mejia, 597 F.3d 
1329, 1338 (D.C. Cir. 2010) (“[T]he government may not knowingly use false testimony [] to 
obtain a tainted conviction.”) (quoting Napue v. Illinois, 360 U.S. 264 (1959)); Wei Su v. Filion,
335 F.3d 119, 126 (2d Cir. 2003) (“Since at least 1935, it has been the established law of the 
United States that a conviction obtained through testimony the prosecutor knows to be false is 
repugnant to the Constitution.”); see also H. Schulke, Report to Hon. Emmet G. Sullivan of 
Investigation Conducted Pursuant to the Court’s Order, dated April 7, 2009, at 19–20, 470, 475–
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On June 24, 2011, both the Government and defense counsel received a 292-page 
manuscript written by Mr. McNamee “in his own words” for the first time.  Three 
chapters (48 pages) of the manuscript deal with the Florida incident and its 
“aftermath” (“Leaving New York,” “Pool Aftermath,” and “2002 – 
Investigation”).

On June 24, 2011, DLA Piper produced internal notes and memoranda drafted in 
connection with interviews of Mr. McNamee to defense counsel only.   

On July 13, 2011, less than one week after the Court’s written order holding in 
abeyance a decision on the admissibility of the Florida incident, FBI agents 
deployed by the prosecution conducted their very first interview into the 2001 
allegations against Mr. McNamee.  In that interview, the night manager and 
security representative for the hotel where the female victim was drugged and 
raped told the FBI the same thing he had said to Florida investigators at the time 
and representatives for defense counsel sixteen months earlier in February 2010:  
the manager saw Mr. McNamee in the pool with an unconscious or nearly 
unconscious victim appearing to have sexual intercourse.

On July 14, 2011, the day after the interview regarding Mr. McNamee’s conduct 
was transcribed, the Government published evidence in violation of the Court’s 
pretrial orders, and the Court declared a mistrial. 

In August 2011, both the Government and defense counsel received personnel 
records from the New York Police Department documenting misconduct by 
Mr. McNamee that resulted in disciplinary action. 

On September 6, 2011, the Court denied Mr. Clemens’s motion to dismiss the 
case on double jeopardy grounds. 

On September 20, 2011, two weeks after the Court’s order, FBI agents conducted 
their first interview of the security officer for the New York Yankees at the time 
of the 2001 incident in Florida.  The Yankees security officer told the agents that, 
on the night of the rape, Mr. McNamee asked the security officer to “get rid of” a 
plastic water bottle near the pool where Mr. McNamee was found naked with the 
incoherent victim.  That water bottle contained GHB that had drugged the woman. 

On September 22, 2011, FBI agents conducted a follow-up call with Mr. 
McNamee regarding the 2001 Florida incident and other matters.  McNamee 
shifted responsibility to a different Yankees staff member and said for the first 
time that the staff member was the one who gave Mr. McNamee GHB. 

                                                                                                                                             

76 & 503–07 (special prosecutor findings of misconduct in connection with the investigation and 
prosecution of U.S. Senator Ted Stevens).   
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Rather than fold its cards in the face of this and possibly other potential impeachment 

evidence, the Government has now doubled down in its efforts to shelter Mr. McNamee.  In its 

most recent motion in limine, the Government again seeks to preclude evidence of the 2001 

Florida incident and investigation at trial.  See Motion In Limine filed on Mar. 19, 2012 

provisionally under seal (“Motion”) at 7–8.  This time, however, the Government also seeks an 

order precluding references to eight other categories of evidence regarding Mr. McNamee at 

trial:  police misconduct at the NYPD (Id. at 8–11), purported substance abuse and addiction (Id.

at 11–12), a conviction for driving while intoxicated (Id. at 12 n.3), indebtedness and collection 

actions (Id. at 12–13), tax fraud (Id. at 13–14), prescription drug fraud and distribution (Id. at

14), loan fraud (Id. at 14–15), and breaking and entering (Id. at 15 n.4).  The alleged source of 

this potential impeachment evidence—and the hook used by the Government to attempt to hide 

its motion in limine from the public—is a selection of divorce filings from a 2010 proceeding 

which were produced by the Government on December 3, 2010. 

The Government’s secret, newly-enhanced motion to suppress the defendant’s Sixth 

Amendment right to confront his principal accuser should not be granted for the same reasons as 

the Government’s initial motion.  First, the motion is premature.  Neither the foundation for, nor 

the full context of, the disputed testimony regarding the nine topics identified in the 

Government’s motion has been presented to the Court at this stage.  Mr. Clemens again 

acknowledges that this evidence, like all evidence, is not admissible until it becomes relevant and 

a proper foundation is laid, and he is prepared to proceed on both fronts once Mr. McNamee and 

other relevant witnesses are presented at the retrial.  Mr. Clemens also will abide by the Court’s 

ruling before the first trial regarding references to the Florida incident during opening statements.  

Yet the Government seeks an in limine ruling permanently barring such evidence from the trial 
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before the Court has heard any evidence at all.  Just like before the first trial, the Court should 

decline to do so. 

Second, the Government is wrong on the merits.  The Government’s motion presents nine 

different contexts in which its star witness has been accused of, proven to commit, or admitted 

to: providing false testimony, obstruction of justice, fraud, substance abuse and addiction, gross 

delinquency, police misconduct, breaking and entering, driving while intoxicated, drug dealing, 

loan fraud, tax fraud, forgery, and rape. See Motion at 2.  The Government understandably seeks 

a ruling that such evidence should be “off-limits” and “may not be pursued during any cross-

examination of Mr. McNamee,” id., but the only reason offered is that Mr. McNamee’s prior bad 

acts do not relate to “truthtelling probativeness.”  Id. at 15.  This argument is wrong, of course—

it is difficult to conceive of an act more probative to truthfulness than, e.g., lying to law 

enforcement officials conducting a felony criminal investigation—but it is also fatally myopic.  

Under Federal Rule of Evidence 404(b), evidence of a witness’s prior bad acts may be 

admissible for many “other purposes” besides character for truthfulness, including “proof of 

motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or 

accident.”  See Fed. R. Evid. 404(b).  This is especially true when, as here, the witness at issue is 

the key witness for the prosecution. See United States v. Fonseca, 435 F.3d 369, 375 (D.C. Cir. 

2006).

Finally, the Court should decline to reward the Government for its own conduct that 

caused a mistrial at great expense to Mr. Clemens, this Court, and this district.  The 

Government’s violation of this Court’s in limine orders was an affront to the judicial process.  

Yet the Government has now filed a second motion in limine about Mr. McNamee that is far 

more extensive than the motion it filed before the first trial.  As the timeline shows, and just as 
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Mr. Clemens predicted, the Government has used the extra time it “earned” through its own 

failures to attempt to shore up its case by further investigation and now expanded motions in

limine.  Mr. Clemens is forced to defend against these tactics and pay even more fees to do so 

when his trial should have been conducted fairly and to completion last summer.  How is this fair 

to the accused?  The Government’s motion should be denied. 

ARGUMENT

In the event the Court feels it has a sufficient basis to rule on the admissibility of “other 

acts” evidence at this time rather than after testimony and evidence are introduced at trial, the 

Court should deny the Government’s second attempt to shield Mr. McNamee from a full cross 

examination for four reasons:  (1) the Government incorrectly focuses its motion on the sole 

question of whether unflattering evidence regarding Mr. McNamee relates to truthfulness, rather 

than other recognized justifications for admission; (2) each of the potential impeachment facts is 

admissible; (3) neither Rules 403 nor 608(b) preclude admission of the potential impeachment 

facts; and (4) the Government’s motion itself is the unfair fruit of prosecutorial conduct resulting 

in a mistrial. 

I. The Government’s Motion Applies The Wrong Admissibility Criteria. 

In its new motion, the Government argues that the “threshold criterion” for determining 

whether Mr. Clemens should be allowed a full cross-examination of his accuser or not is 

“truthtelling probativeness.”  See Motion at 15.  In other words, the Government would have this 

Court base its in limine decision solely on whether each of the unsavory categories of actions in 

Mr. McNamee’s past are indicative of a character for “untruthfulness.”  See id. at 3–6.  The 
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Government is wrong.  The approach it espouses is overly restrictive, particularly with respect to 

a key witness like Mr. McNamee.3

“Other act” evidence can be admitted at trial for other reasons besides proving or 

disproving a witness’s character for truthfulness.  For example, both the U.S. Supreme Court and 

this Court have admitted evidence that is deemed necessary to facilitate a litigant’s ability to tell 

an integrated and natural story at trial without gaps.  See Old Chief v. United States, 519 U.S. 

172, 188–89 (1997); United States v. Esquivel, 755 F. Supp. 434, 439 (D.D.C. 1990) (finding 

evidence of other acts may be necessary and admissible if it “forms an integral and natural part 

of an account of the crime, or is necessary to complete the story of the crime for the jury”); see

also United States v. Sampol, 636 F.2d 621, 659 (D.C. Cir. 1980) (admitting evidence because it 

showed how the relationship between the defendant and an alleged co-conspirator “began and 

matured”).  Under the rationale in Old Chief and Esquivel, this Court could decide to admit some 

or all of the impeachment evidence featured in the Government’s new motion in order to avoid 

the creation of a “gap[] of abstraction” with the jury and an unfair break in the natural sequence 

of important narrative evidence.  See Old Chief, 519 U.S. at 189. 

The potential impeachment evidence identified in the Government’s motion may also 

become admissible under Federal Rule of Evidence 404(b) for purposes other than inquiring into 

Mr. McNamee’s untruthful character.  The Government only devotes one sentence in its motion 

                                            

3  Mr. McNamee’s role as a key witness for the Government means that the Court should 
consider the relief the Government requests with caution.  See Fonseca, 435 F.3d at 375 
(“[W]here a party is seeking to impeach a witness whose credibility could have an important 
influence on the outcome of the trial, the district court should be cautious in limiting cross-
examination.”); see also Harbor Ins. Co. v. Schnabel Foundation Co., 946 F.2d 930, 935 (D.C. 
Cir. 1991).  Mr. Clemens raised the same point in response to the Government’s initial motion in 

limine regarding Mr. McNamee, and it was not rebutted. 
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to Rule 404(b), and that sentence quoted just the first part of the Rule.  See Motion at 3.  But the 

entire text of the Rule provides: 

Evidence of other crimes, wrongs, or acts is not admissible to 
prove the character of a person in order to show action in 
conformity therewith.  It may, however, be admissible for other 

purposes, such as proof of motive, opportunity, intent, preparation, 
plan, knowledge, identity, or absence of mistake or accident . . . . 

Fed. R. Evid. 404(b) (emphasis added).  Indeed, Rule 404(b) is one of “inclusion rather than 

exclusion.”  United States v. Cassell, 292 F.3d 788, 792 (D.C. Cir. 2002).  If “other acts” 

evidence is relevant and “relates to something other than character or propensity,” then the 

evidence should be admitted subject to other “general strictures limiting admissibility” such as 

Rule 403. Id.; see also United States v. Douglas, 482 F.3d 591, 600 (D.C. Cir. 2007).  The Court 

also has discretion to admit such evidence first without making any finding and then later 

instruct the jury to disregard such evidence if the proffering party fails to sufficiently link the 

evidence to a purpose other than character or propensity.  See Huddleston v. United States, 485 

U.S. 681, 690 (1988). 

II. Each Of The Prior Bad Acts Will Be Shown To Be Admissible At Trial. 

When the Court considers a full range of potential bases for admissibility, every one of 

the categories of Mr. McNamee’s “prior bad acts” can be seen to be competent evidence at trial.  

In addition, as noted for each act below and as applies to the pending motion to seal, evidence 

regarding nearly every act can be introduced through non-private documents other than the 

confidential divorce proceedings. 
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A. 2001 Florida Incident And Obstruction.
4

As discussed in more detail in Mr. Clemens’s June 29, 2011 response to the initial motion 

in limine regarding Mr. McNamee, the evidence will show that in 2001, the last year 

Mr. McNamee contends he injected Mr. Clemens with performance enhancing drugs and the 

same year in which he also contends he saved so-called physical evidence of an injection he gave 

Mr. Clemens, Mr. McNamee repeatedly lied to law enforcement officials conducting a felony 

criminal investigation in Florida.  The investigation concerned a woman who met Mr. McNamee 

and others at a post-game gathering of New York Yankees players and personnel (other than 

Mr. Clemens) at a hotel in St. Petersburg, Florida on October 6, 2001, and the circumstances by 

which she was rendered incoherent from unknowingly ingesting the “date rape” drug GHB and 

was found naked and intertwined with Mr. McNamee in the hotel swimming pool later that 

night.  During the subsequent criminal investigation, the Government concedes, as it must, that 

Mr. McNamee provided false statements to Florida law enforcement officials who were 

investigating the rape incident.  See Motion at 7.  Mr. McNamee lied to investigating police 

officers regarding his involvement in the sexual assault, his relationship to the Yankees, and his 

knowledge of other Yankee personnel at the hotel that night.  Mr. McNamee also obstructed with 

evidence by attempting to tamper with the water bottle containing GHB at the crime scene.  

Indeed, there is no question that Mr. McNamee committed obstruction of justice in the Florida 

rape investigation—the very crime the Government seeks to convict Mr. Clemens of in this case. 

                                            

4  The facts regarding the 2001 Florida incident and investigation are set forth in police 
investigation records obtained by defense counsel through independent efforts.  The police 
investigation records were also produced by the Government in discovery on August 30, 2010, 
over four months before the Government produced the McNamee divorce records that also make 
an oblique reference to the 2001 Florida affairs.  Of course, the investigation records themselves 
were created beginning in October 2001, nearly nine years before the earliest of the McNamee 
divorce records was filed. 
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Although the relevance of these facts to Mr. McNamee’s character for truthfulness is 

obvious, evidence of the Florida incident and investigation should also be admissible because it 

is fundamental to the defense narrative and because it provides a motive and plan under Rule 

404(b) for Mr. McNamee to fabricate so-called physical evidence and lie to federal investigators.  

For example, the New York Yankees elected not to renew Mr. McNamee’s contract as Assistant 

Strength and Conditioning Coach after the team became aware of the investigation, and 

Mr. McNamee told federal investigators and attorneys involved in the creation of the Mitchell 

Report that Mr. McNamee believed that Mr. Clemens’s trust in Mr. McNamee “went down” 

after the incident.  In addition, Mr. Clemens will present evidence that will show Mr. McNamee 

was obsessed by his role in the Florida investigation and his perception that he was mistreated by 

law enforcement and the media through at least 2009, when he wrote his book, and it influenced 

his interaction with law enforcement and DLA Piper in 2007 and 2008.  Further, the defense will 

show that Mr. McNamee has continued to commit obstruction of justice and perjury by lying to 

the federal grand jury about his role in the Florida rape case.

In the face of proof that Mr. McNamee has lied to law enforcement and a federal grand 

jury, the Government’s solution is to seek to preclude the evidence instead of indicting 

Mr. McNamee for a crime.  This selective approach to the facts should fail.  It is difficult to 

imagine what would be more relevant to the defense under Rule 404(b) than evidence that 

Mr. McNamee minimized his own involvement in questionable activities, shifted blame for that 

conduct to innocent acquaintances, and then lied to law enforcement about that conduct and the 

physical evidence related to it.  Mr. Clemens should therefore be entitled to fully present these 

events and to place them in context without preemptive restriction.   
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B. Misconduct As A New York City Police Officer.
5

The evidence will show that Mr. McNamee engaged in at least three actions during his 

time on the New York City police force that are likely to be relevant at trial: (i) he misplaced an 

issued weapon and other equipment then lied to supervisors in order to reduce his possible 

punishment and degree of perceived culpability; (ii) he tampered with evidence at a crime scene 

by putting a “discarded beer can” in the hand of a female corpse and then lied to a supervisor 

when asked about it; and (iii), taking Mr. McNamee’s version of events as true, he lied to cover 

up a supervisor’s failure to adequately oversee the suspect charged to Mr. McNamee’s care.  See 

Motion at 8.  Despite the strident statements to the contrary in the Government’s motion, see id. 

at 9, these facts are plainly probative of Mr. McNamee’s character for truthfulness or 

untruthfulness, and may therefore be inquired into on cross-examination under Rule 608(b)(1).  

For example, the fact that Mr. McNamee lied when confronted with his use of a beer can to 

tamper with physical evidence does indeed “relate to Mr. McNamee’s ability to tell the truth.”  

Id. Likewise, although the “innocent mistake” of losing one’s weapon may not directly indicate 

a character for untruthfulness, the fact that Mr. McNamee lied about the circumstances in which 

he lost that weapon does indicate such a character.  See id.  Further, lying for the purpose of 

protecting a supervisor remains probative of truthfulness regardless of whether the motivation for 

that lie was noble or not.  Mr. Clemens should therefore be entitled to inquire into these events 

without preemptive restriction. 

                                            

5  The facts regarding Mr. McNamee’s employment record as a police officer are set forth 
in Mr. McNamee’s autobiographical manuscript, NYPD personnel records, and interview 
memoranda generated by federal agents working with the prosecution.  Defense counsel obtained 
both the manuscript and NYPD personnel records through subpoenas and other independent 
efforts.  The Government did nothing for years to obtain these records, surely wishing they 
would never see the light of day.  The McNamee divorce records do not contain any information 
not otherwise found in these other sources. 
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The cases cited by the Government from other jurisdictions do not compel a different 

conclusion.  Only one of the Government’s cases, the unpublished decision in United States v. 

Beltran-Garcia, deals with a prior action with any bearing on truthfulness or untruthfulness 

(whether an officer witness conducted an excessive search contrary to order and whether the 

officer inadequately reported that search and the related arrest).  In Beltran-Garcia, the Tenth 

Circuit actually agreed with defendant-appellants that the police officer witness’s past 

misconduct had “some tendency to reflect on his character for truthfulness,” but it ultimately 

affirmed exclusion of the evidence at trial based on a finding that the trial court did not abuse its 

discretion to balance the probative nature of the evidence against factors set forth in Rule 403.  

338 Fed. Appx. 765, 771–72 (10th Cir. 2009) (unpub. op.).  Because the Government in this case 

is unwilling to even acknowledge that Mr. McNamee’s lies as a police officer bear on his 

character for truth-telling, the unpublished Beltran-Garcia case actually supports Mr. Clemens’s 

argument to the extent it is persuasive to this Court at all.6

The Government also makes much of the fact that Mr. McNamee may or may not have 

been disciplined for some of his misconduct, see Motion at 9, but this argument is a smoke 

screen.  Mr. Clemens does not intend to introduce the fact that Mr. McNamee was disciplined by 

the NYPD during cross-examination.  Indeed, the employment implications of his actions have 

nothing to do with whether the actions themselves are probative of Mr. McNamee’s character for 

                                            

6  The other cases cited by the Government are clearly distinguishable.  Unlike 
Mr. McNamee, the witnesses sought to be cross-examined in those cases were never alleged to 
have lied or otherwise acted in a way that was probative of truthfulness or untruthfulness.  See

United States v. Smith, 277 Fed. Appx. 870, 872–73 (11th Cir. 2008) (unpub. op.) (affirming 
exclusion of impeachment evidence regarding witness’s past criticisms of police practices 
unrelated to the defendant’s offense); United States v. Kissinger, 943 F.2d 50, 1991 WL 173042, 
at **2–3 (4th Cir. 1991) (per curiam; unpub. op.) (affirming exclusion of evidence that witness 
had engaged in cross-burning); United States v. Williams, 464 F.3d 443, 446 (3d Cir. 2006) 
(affirming exclusion of unverifiable cross-examination questions that witness had committed an 
unrelated murder). 
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truthfulness.  In other words, the fact that Mr. McNamee’s admitted lies may have been 

successful enough to skirt a reprimand does not make those lies any less probative on cross-

examination.

C. Substance Abuse And Addiction.
7

The evidence will show Mr. McNamee’s addiction to a mind-numbing array of 

“painkillers, alcohol, and GHB” escalated dramatically in 2001, the time Mr. McNamee contends 

he injected Mr. Clemens with performance enhancing drugs and saved so-called physical 

evidence of such an injection.  Mr. McNamee’s drug use continued to impact his mental and 

physical faculties through late 2007, after he had been confronted by federal investigators 

determined to obtain a confession from Mr. McNamee regarding Mr. Clemens.  During the 

intervening period, Mr. McNamee also allegedly maintained and secreted the so-called physical 

evidence of an injection given to Mr. Clemens.   

Evidence of Mr. McNamee’s substance use and abuse should be admissible regardless of 

whether it may be probative of untruthfulness because it is fundamental to the defense narrative 

and because it bears directly on motive, plan, and opportunity under Rule 404(b).  For example, 

Mr. Clemens will present evidence that will show Mr. McNamee was so obsessed by his role in 

the Florida investigation and his perception that he was under close scrutiny by the New York 

Yankees that he rendered himself incoherent and convulsive after taking unknown substance 

matching the description of GHB in a Seattle hotel bar in October 2001.  Further, it is during this 

difficult and drug-addled period that the Government will presumably seek to show that Mr. 

                                            

7  The facts regarding Mr. McNamee’s substance abuse and addiction are set forth in police 
records and have been discussed in various witness interviews.  Defense counsel obtained the 
police records and witness interviews through subpoenas and other independent efforts.  The 
McNamee divorce records do not contain any information not otherwise found in these other 
sources.
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McNamee allegedly collected the so-called physical evidence from Mr. Clemens.  Mr. Clemens 

should be entitled to inquire fully into the circumstances surrounding a process that is so critical 

to the prosecution. See United States v. Kinnard, 465 F.2d 566, 567–68 (D.C. Cir. 1972) (district 

court erred by restricting defense counsel’s efforts on cross-examination to impeach the 

credibility of an informant by use of extrinsic evidence to prove the frequency of his drug use 

and the most recent occurrence of such use). 

Moreover, despite the Government’s callous statement that “defendant has never 

suggested that Mr. McNamee’s purported substance abuse somehow undermined McNamee’s 

ability to perceive the critical events,” see Motion at 11, the evidence at trial may very well 

support just such a conclusion.  Indeed, Mr. McNamee’s own wife stated unequivocally that 

Mr. McNamee was in a drug-induced stupor during the time he was either observing or reporting 

events that are critical to this trial.  This type of impairment is classic cross-examination and 

should not be precluded during trial, much less now.  Because Mr. Clemens does not have access 

to the Government’s star witness in preparation for the upcoming trial, the Court should grant the 

defense enough leeway to form conclusions and arguments based on the evidence that is 

admitted at trial.8

                                            

8  The out-of-jurisdiction cases cited by the Government do not undermine this point.  See

United States v. Clemons, 32 F.3d 1504, 1511 (11th Cir. 1994) (finding trial court’s admission of 
co-defendant drug use to be erroneous because, unlike here, “[t]he relevance of this line of 
questioning was never demonstrated”); United States v. Holden, 557 F.3d 698, 703 (6th Cir. 
2009) (affirming trial court’s exclusion of long period of drug treatment by witnesses, but also 
condoning cross examination regarding witness’s coherence during four-years at issue in suit); 
United States v. Wilson, 244 F.3d 1208, 1218 (10th Cir. 2001) (finding trial court’s admission of 
defendant drug use by the prosecution to be erroneous but harmless); and United States v. 

Turner, 104 F.3d 217, 222–23 (8th Cir. 1997) (affirming trial court’s exclusion of instance of 
drug use because the alleged activity “was unrelated to [the defendant] or the offense for which 
he was tried”). 
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D. Indebtedness.
9

The evidence will show that Mr. McNamee was in such serious financial straits in 2003 

and 2004—important years between the time Mr. McNamee allegedly injected Mr. Clemens with 

steroids and HGH and the time Mr. McNamee provided a series of purported confessions to 

federal agents—that Mr. McNamee failed to pay over $40,000 in legal fees connected with the 

Florida investigation discussed above.  The evidence will also show that Mr. McNamee was sued 

in August 2007 for non-payment of a $50,000 loan, the very same time period Mr. McNamee 

was interviewed four times by DLA Piper and government prosecutors and agents.  Mr. Clemens 

acknowledges that indebtedness alone is not generally indicative of untruthfulness, but these 

specific debts are nonetheless admissible because, inter alia, the degree to which Mr. McNamee 

was destitute and desperate in the time period leading up to the federal investigation of 

Mr. Clemens is relevant to Mr. McNamee’s motive to lie to federal investigators and/or to 

sensationalize his accusations in order to gain fame and fortune.  Evidence of indebtedness may 

also be relevant to rebut the suggestion by the Government that Mr. McNamee was well 

compensated for distributing performance enhancing drugs to Mr. Clemens.  Therefore, 

Mr. Clemens should be entitled to inquire about Mr. McNamee’s financial difficulties to show 

motive and bias.

 The Government’s reliance on United States v. Lanza to categorically preclude evidence 

of debts is misplaced.  In that case, the question posed to the New York district court and the 

Second Circuit Court of Appeals was whether loans and debts unrelated to the defendants shed 

                                            

9  The facts regarding Mr. McNamee’s accounts in arrears and financial struggles are set 
forth in, inter alia, unsealed civil proceeding documents and public news accounts.  Defense 
counsel obtained documents from the civil suit and newspaper though independent efforts.  The 
McNamee divorce records do not contain any information not otherwise found in these other 
sources.
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light on the witness’s credibility.  See 790 F.2d 1015, 1019–20 (2d Cir. 1986).  The Lanza court

was not faced with the potential basis for admissibility here—whether Mr. McNamee’s financial 

condition provided a motive to lie or exaggerate claims regarding Mr. Clemens for potential 

gain.  Indeed, the trial court in Lanza actually permitted questioning regarding the witness’s 

financial relationship with defendant and his financial condition “during the period of the alleged 

illegal activities,” id. at 1020, which suggests that the trial court would have also permitted the 

questioning Mr. Clemens may wish to conduct here. 

E. Driving While Intoxicated.
10

Evidence of instances where Mr. McNamee drove while intoxicated between the time he 

contends he injected Mr. Clemens with performance enhancing drugs the time he had been 

confronted by federal investigators determined to obtain a confession Mr. Clemens, is relevant 

for the same reason Mr. McNamee’s self-destructive drug use and financial difficulties are 

relevant.  Driving while intoxicated may not be probative of untruthfulness, but it is fundamental 

to the defense narrative and bears directly on motive, plan, and opportunity under Rule 404(b).  

For example, Mr. Clemens will present evidence that will show that Mr. McNamee was so 

obsessed by his role in the Florida investigation and his perception that he was under close 

scrutiny by the New York Yankees that he rendered himself incoherent on numerous occasions 

after October 2001.  Further, it is during this difficult and drug-addled period that the 

Government will presumably seek to show that Mr. McNamee allegedly collected the so-called 

physical evidence from Mr. Clemens.  Mr. Clemens should be entitled to inquire fully into the 

circumstances surrounding this critical process to the prosecution.

                                            

10  The facts regarding Mr. McNamee’s DUIs are set forth in unsealed criminal records.  
Defense counsel obtained these materials through subpoenas and other independent efforts.  The 
McNamee divorce records do not contain any information not otherwise found in these other 
sources.
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F. Breaking And Entering.
11

 The evidence will show that Mr. McNamee may have “secretly gained entry” into 

Ms. McNamee’s residence while she was not at home between 2008 and 2010.  See Motion at 

14.  Mr. Clemens acknowledges that such a crime would not generally indicate untruthfulness in 

a vacuum, but the potential reason why Mr. McNamee trespassed at that time could be extremely 

relevant.  The chain-of-custody of Mr. McNamee’s so-called physical evidence implicating 

Mr. Clemens, which was purportedly stored at Ms. McNamee’s home, will be a hotly disputed 

issue at trial.  Mr. McNamee’s access to that evidence around the precise time of the suspected 

break-in is relevant for reasons that do not implicate credibility and truthfulness at all.  

Accordingly, Mr. Clemens should be entitled to ask both Mr. McNamee and Ms. McNamee 

about the circumstances surrounding this secret entry at trial. 

G. Tax Fraud.
12

 In its motion, the Government attempts to minimize statements by Mr. McNamee that he 

may have misreported hundreds or “a thousand” dollars in past income tax returns.  See Motion 

at 13–14.  But such actions, if intentional, certainly are probative of truthfulness or 

untruthfulness.  The lone case cited by the Government does not say otherwise.  In United States 

v. Townsend, the Fifth Circuit affirmed the trial court’s decision to preclude cross-examination of 

a government witness regarding that witness’s “bad business practices,” including “fail[ing] to 

timely pay his bills, ‘bounc[ing]’ checks, and [selling] substandard gasoline.”  31 F.3d 262, 269 

                                            

11  Mr. Clemens has not yet been provided any basis for this past act other than sworn 
statements attached in Eileen McNamee’s divorce filings.  That would change if Ms. McNamee 
testifies during trial. 

12  As indicated in the Government’s motion itself, the facts regarding Mr. McNamee’s tax 
filing practices are set forth in interview memoranda prepared through independent efforts of 
defense counsel.  Those materials were prepared years before the McNamee divorce records ever 
existed.
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(5th Cir. 1994).  Although the defendant in Townsend tried, and failed, to link the witness to the 

defendant’s alleged tax scheme, the Government is wrong to suggest that Court’s affirmance of 

the evidentiary ruling turned on a finding that the witness merely submitted isolated improper tax 

returns. 

In addition, if Mr. McNamee lied on tax returns in an attempt to avoid liability and retain 

greater funds, it stands to reason that Mr. McNamee was struggling to make ends meet.  Again, 

this financial condition is relevant to whether Mr. McNamee had a motive to lie to federal 

investigators and/or to sensationalize his accusations in order to gain fame and fortune.  

Accordingly, Mr. Clemens should be entitled to ask both Mr. McNamee and Ms. McNamee 

about the circumstances surrounding this secret entry at trial. 

H. Loan Fraud.
13

 In its motion, the Government concedes that evidence showing that Mr. McNamee forged 

his wife’s name on a loan document in the amount of $50,000 would be “relevant to Mr. 

McNamee’s credibility.”  See Motion at 14–15 (citing cases).  Nonetheless, the Government 

attempts to hide behind Rule 608(b) to argue that the defense should not be allowed to inquire 

about the alleged forgery for fear of stirring up “an obviously acrimonious divorce proceeding.”  

Id. at 15.  But even if this argument had merit, which it does not, the Government’s motion fails 

to see that Mr. McNamee’s act of forgery and loan fraud is also admissible under Rule 404(b).  

As with other financial circumstances evidence discussed above, the fact that Mr. McNamee was 

                                            

13  Unlike the cases cited by the Government, Mr. McNamee’s loan fraud is not just an 
allegation in a civil complaint.  The evidentiary predicate is Ms. McNamee’s sworn affidavit 
testimony.  It is therefore unfair to categorize this incident as the byproduct of “acrimonious 
divorce proceedings.”  See D.E. at 15.  As the Government well knows, but did not disclose to 
the Court, Ms. McNamee went to court and protected her legal rights in connection with 
Mr. McNamee’s forgery and loan fraud.  This entire incident is fully documented in the court 
file, and Mr. McNamee has never disputed that he did exactly what his wife said he did. 
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so destitute that he would stoop to forging his wife’s name is relevant to Mr. McNamee’s motive 

to lie to federal investigators and/or to sensationalize his accusations in order to gain fame and 

fortune.  Therefore, Mr. Clemens should be entitled to inquire about Mr. McNamee’s loan fraud 

just as much as other financial difficulties to show motive and bias. 

I. Prescription Drug Fraud.
14

 Finally, the evidence will show that Mr. McNamee conspired with doctors he never met 

in person to receive prescription drugs under at least one false identity (Ms. McNamee’s).  See

Motion at 14.  Although the Government attempts to breeze past this behavior and conflate it 

with Mr. McNamee’s forgery of loan documents, the extent to which Mr. McNamee participated 

in a drug-dealing scheme under false pretenses is relevant on several fronts, including propensity 

for truthfulness.  For example, Mr. McNamee’s involvement in a drug enterprise may very well 

show that he had other reasons to know witnesses like Kirk Radomski having nothing to do with 

Mr. Clemens and/or that Mr. McNamee himself was in a state of pharmaceutical delusion and 

dependence at critical periods of the defense narrative.  Mr. Clemens should be entitled to 

inquire fully about this set of acts. 

 In light of the obvious relevance, see Motion at 14, the Government resorts to an 

argument that Mr. Clemens should not be permitted to inquire into Mr. McNamee’s role in a 

prescription drug fraud and sales ring because the defense has not “show[n] he is in possession of 

facts which support a genuine belief that Mr. McNamee committed these offenses.”  See id. at

                                            

14  The facts regarding Mr. McNamee’s involvement in a prescription drug ring are set forth 
in news accounts and criminal prosecution materials produced only after the defense repeatedly 
pressed for disclosure.  After dragging its heels, the Government grudgingly made partial 
disclosures.  The defense remains concerned about a potential Brady violation on this topic but 
believes the best course will be to pursue the matter through full and fair cross-examination.  The 
McNamee divorce records do not contain any information not otherwise found in these other 
sources.
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15.  This argument is, at best, more sloppiness from a prosecution team that continues, by its 

conduct, to undermine Mr. Clemens’ right to a fair trial.  At worst, the Government’s position is 

a willful attempt to mislead the Court. 

 As the Government well knows, the evidentiary foundation to cross-examine 

Mr. McNamee in this area is found not only in his own wife’s statement.  The Government 

knows that Mr. McNamee was investigated as part of a wide-ranging federal investigation of 

prescription drug “straw man” prescriptions.  The investigation was conducted by the U.S. 

Attorney’s Office for the Northern District of Iowa, and it showed unequivocally that 

Mr. McNamee was illegally procuring prescriptions through bogus prescriptions.  Mr. McNamee 

was not charged, but the doctors from whom he was obtaining unlawful prescriptions were.  

Thus continued Mr. McNamee’s pattern of engaging in unlawful activity but escaping sanction at 

the whim of law enforcement.  It bears emphasis that Mr. McNamee’s role in the Iowa 

investigation is perfectly consistent with the factual statements made by his own wife.   

 What is remarkable about these facts is not that Mr. McNamee broke the law, again, but 

rather that the Government would fail to disclose to the Court the existence of the Iowa 

investigation.  This is not fair to the Court and it is not fair to Mr. Clemens.   

III. Rule 403 Nor Rule 608(b) Preclude Admission of the Evidence. 

The Government periodically asserts two additional grounds for precluding potential 

cross-examination evidence regarding Mr. McNamee in its motion, but neither is sufficient to 

overcome the analysis above and justify an in limine ruling.

First, the Government makes a passing reference to Federal Rule of Evidence 403 in 

connection with the admissibility of evidence that Mr. McNamee manipulated a corpse and, 

more importantly, altered a crime scene and lied about it while serving as a New York City 
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police officer.  See Motion at 10 & 11 n.2 (arguing that such an incident is so remote in time that 

“its minimal probative value is substantially outweighed by the danger of unfair prejudice”).  

The Government fails to explain, however, that the balance of any Rule 403 inquiry “tilts” 

toward the admission of evidence in cases like this one. See United States v. Whitmore, 359 F.3d 

609, 619 (D.C. Cir. 2004).  The D.C. Circuit put it best in United States v. Gartmon:

Rule 403 does not provide a shield for [witnesses] who engage in 
outrageous acts, permitting only the crimes of Caspar Milquetoasts 
to be described fully to a jury.  It does not generally require [a 
litigant] to sanitize its case, to deflate its witnesses' testimony, or to 
tell its story in a monotone.  It does not bar powerful, or even 
“prejudicial” evidence.  Instead, the Rule focuses on the “danger of 
unfair prejudice,” and gives the court discretion to exclude 
evidence only if that danger “substantially outweigh[s]” the 
evidence's probative value.  

146 F.3d 1015, 1021 (D.C. Cir. 1998) (citations omitted, emphasis in original). 

The Court should not exclude the evidence in question here under Rule 403.  The 

probative value of evidence showing that Mr. McNamee tampered with evidence and then lied 

about it to save his own hide is beyond serious question.  The same is obviously true about 

Mr. McNamee’s lying to a grand jury about the same matter.  And the Government’s argument 

that the events while Mr. McNamee was serving as a police officer in the 1990s happened 

“almost two decades ago” actually support Mr. Clemens’s position that bringing those events to 

light briefly during trial would not be unfairly prejudicial to Mr. McNamee because Mr. 

McNamee’s ties to the department are so distant.  Moreover, it is not credible to argue that Mr. 

McNamee’s balanced interests favor preclusion from the public record when the facts into which 

defense counsel seeks to inquire at trial come from an autobiographical manuscript Mr. 

McNamee would no doubt like to publish to as broad an audience as possible.  Accordingly, 

Rule 403 should not be used to protect Mr. McNamee from full and fair cross-examination.   
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Second, the Government goes to some lengths to explain the parameters by which 

Federal Rule of Evidence 608(b) may or may not apply to some of Mr. McNamee’s unseemly 

past acts.  See Motion at 3–6.  The Government’s discussion of “broad,” “narrow,” and “middle” 

views of interpreting Rule 608(b), however, fails to mention that courts in this Circuit apply that 

Rule narrowly with respect to testimony to be given by a “key witness.”  See United States v. 

Whitmore, 359 F.3d 609, 621–23 (D.C. Cir. 2004) (finding harmful, reversible error and vacating 

a conviction when the district court prohibited the defendant from cross-examining a key witness 

about three instances of past misconduct).  Accordingly, the Court should reject the 

Government’s analysis or, at the least, hold in abeyance any finding with respect to Rule 608(b) 

until evidence of Mr. McNamee’s alleged conduct for untruthfulness and the circumstances in 

which the “specific contradiction rule” will be needed becomes less speculative. 

IV. Granting The Government’s Second Motion In Limine Regarding Mr. McNamee 

Would Be Unfair. 

Finally, the Court should also deny the Government’s motion on principle.  The 

Government’s purported basis for its omnibus motion in limine is a selection of divorce filings 

dated April 9, 2010 and September 1, 2010.  The Government had access to and produced copies 

of these materials on December 3, 2010, over seven months before the deadline to submit pretrial 

motions set in connection with the first trial.  The Government filed a motion in limine regarding

only one of the matters it raises now—the 2001 Florida incident and investigation—but the Court 

decided not to grant that motion after full briefing and oral argument.  How is it fair, then, for the 

Government to start from scratch eight months later in an all-points effort to shield its principal 

witness from adequate cross-examination?  The only changed circumstances are the 

Government’s ill-begotten preview of the defense strategy with respect to Mr. McNamee and 
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some long overdue investigation by federal agents into the specifics of prior bad acts of which 

the Government was already generally aware.  Again, how is this fair? 

The Government’s bald attempt to take a second bite of the apple is unconstitutional.  

See, e.g., Tibbs v. Florida, 457 U.S. 31, 41 (1982) (noting that the Double Jeopardy Clause 

“prevents the State from honing its trial strategies and perfecting its evidence through successive 

attempts at conviction”); Ashe v. Swenson, 397 U.S. 436, 447 (1970) (the State conceded that, 

after the defendant was acquitted in one trial, the prosecutor did, at a subsequent trial, “what 

every good attorney would do--he refined his presentation in light of the turn of events at the first 

trial”); Hoag v. New Jersey, 356 U.S. 464 (1958) (after an alleged robber was acquitted, the State 

altered its presentation of proof in a subsequent, related trial—calling only the witness who had 

testified most favorably in the first trial—and obtained a conviction).  Although the Court is not 

in a position to dismiss this case outright for the reasons set forth in previous opinions, the Court 

should still serve the interests of fairness by barring the Government from taking advantage of 

the mistrial it caused by its own conduct. 

CONCLUSION

 Accordingly, and for each of the reasons set forth above, this Court should deny the 

Government’s motion in limine or, in the alternative, reserve ruling on the permissible scope of 

cross examination of Mr. McNamee at this time. 

  Respectfully submitted, 

  RUSTY HARDIN & ASSOCIATES, P.C. 

                      
 Russell Hardin, Jr. (D.C. Bar No. TX0075) 
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