
  
 

 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA

________________________________________   

 )  

UNITED STATES OF AMERICA )  

 )  

                                            v. ) Criminal No. 10-223 (RBW) 

 )  

WILLIAM R. CLEMENS, )  

 )  

                                           Defendant. )  

________________________________________ )  

   

DEFENDANT’S OPPOSITION TO  

MOTION BY U.S. REPRESENTATIVE DARRELL ISSA AND  

THE COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM  

OF THE U.S. HOUSE OF REPRESENTATIVES TO QUASH SUBPOENAS

 Defendant William R. Clemens, by and through his attorneys, respectfully submits this 

response in opposition to the Motion to Quash Subpoenas filed by U.S. Representative Darrell 

Issa and the Committee on Oversight and Government Reform of the U.S. House of 

Representatives (the “Motion to Quash”).

INTRODUCTION

At an April 21, 2011 hearing on a motion to quash Mr. Clemens’s first, pre-trial subpoena 

duces tecum to the Committee on Oversight and Government Reform (the “Committee”), this 

Court recognized that the consequences of invoking the Speech or Debate Clause to prevent 

Mr. Clemens from obtaining exculpatory evidence may be the dismissal of the charges against 

him.  See 4/21/11 Hearing Tr. at 98 (excerpts attached hereto as Exhibit A) (“Maybe if a 

defendant knew that the Congress had information that could exonerate him but Congress asserts 

the Speech or Debate Clause, maybe the remedy is that the Court doesn’t permit the case to go 

forward.”).  Notwithstanding the Court’s subtle admonition, the Committee—the purported 

victim of Mr. Clemens’s alleged crimes—and its chairman, Representative Issa, have invoked 
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the Speech or Debate Clause in an effort to quash trial subpoenas served upon them that seek 

exculpatory evidence. 

The trial subpoenas seek evidence to rebut the testimony of Phil Barnett, a former staff 

member of the Committee, on the subjects of the legitimacy of the legislative purpose of the 

questions posed to Mr. Clemens by House Committee members and personnel and the 

materiality of his answers to those questions.  Chairman Issa was the only elected member of the 

Committee to attend Mr. Clemens’s deposition.  The trial subpoena to him seeks his testimony 

because his public remarks to the media made contemporaneous with the Committee’s 

investigation into the Mitchell Report reveal that his opinions conflict with those of Mr. Barnett 

regarding the subjects on which Mr. Barnett testified. 

Incredibly, Chairman Issa seeks the protection of the Speech or Debate Clause for his 

exculpatory testimony even though the Committee permitted Mr. Barnett’s allegedly inculpatory 

testimony on the identical subjects notwithstanding the Speech or Debate Clause.  Moreover, the 

trial subpoena duces tecum to the Committee is narrowly tailored to obtain only documents that 

conflict with Mr. Barnett’s testimony regarding legislative purpose and materiality.  

Nevertheless, the Committee again has invoked the Speech or Debate Clause to deprive 

Mr. Clemens of exculpatory documents.  The Committee’s efforts to prevent Mr. Clemens from 

obtaining exculpatory evidence must fail because Mr. Clemens’s rights under the Sixth 

Amendment and Due Process Clause trump the protections of the Speech or Debate Clause under 

the circumstances of this case.   

FACTUAL BACKGROUND

The Committee insisted that Major League Baseball conduct an investigation into the use 

of performance-enhancing substances in professional baseball.  Upon the completion of that 

investigation and the release of the Mitchell Report, the Committee scheduled a hearing to obtain 
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testimony from Senator Mitchell, Bud Selig, and Don Fehr regarding the Mitchell Report’s 

recommendations.  When Mr. Clemens publicly denied the Mitchell Report’s findings about 

him, the Committee “invited” him to appear and testify at a deposition and hearing.  At the 

deposition, staff members for the Committee questioned Mr. Clemens at length.   

Only one elected member of the Committee, now-Chairman Issa, attended that 

deposition.  After that deposition, in an article published three days before the hearing, Chairman 

Issa lamented the Committee’s involvement and reluctantly anticipated that the Committee 

would refer the results of its investigation to the Justice Department:   

‘I’m convinced that we will,’ Issa said when asked if the 

committee would hand up a criminal referral at the end of the 

explosive congressional investigation.  ‘I’m predicting that now.  I 

hope I’m wrong.’ 

Michael O’Keefe et al., Justice Should Relieve Congress, N.Y. Daily News, Feb. 10, 2008, at 

115 (attached hereto as Exhibit B), at 1.  Chairman Issa was dismayed that the Committee got 

involved in the first place and doubted the need for a hearing:  “You don’t need a public hearing 

for this.”  Id. at 2.  Chairman Issa also compared the Committee’s activities to an unauthorized 

criminal investigation that was a waste of significant resources:   

‘A tremendous amount of public resources have been allocated for 

this,’ said Issa, estimating that the baseball inquiry represents 

about 25% of the committee’s time and energy.  ‘We’re not 

supposed to be a criminal investigation entity.  We don’t really 

have a mandate to be looking at this.’   

Id. at 4. 

In an article published two days before the hearing, Chairman Issa questioned whether 

the Committee was abusing its investigative powers and drew parallels between the Committee’s 

tactics and those of notorious United States Senator Joseph McCarthy: 

‘To me, it smacks of the McCarthy era,’ said Issa, the only 

committee member known to have attended Clemens’ five-hour 
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deposition last Tuesday.  ‘We have the broadest investigation 

power in the House . . . .  I’m hoping that we’re not abusing it 

now.’

Michael O’Keefe et al., Hardin: Probe in Roger Future, N.Y. Daily News, Feb. 11, 2008, at 55 

(attached hereto as Exhibit C), at 2.  In another article published one day before the hearing, 

Chairman Issa said the hearing “has not yet justified its reason for being.”  Bill Shaikin, Clemens 

is Star Attraction at Hearing, L.A. Times, Feb. 12, 2008 (attached hereto as Exhibit D).  Issa also 

specifically questioned the format of the hearing in light of its ostensible purpose: 

If the purpose of this hearing is to examine criticisms about the 

conclusions and methods of the Mitchell Report, I don’t 

understand why relevant individuals like Commissioner Bud Selig 

and/or Sen. Mitchell are not testifying again to respond to 

criticisms that may be raised. 

Id. at 3. 

The morning of the hearing, Chairman Issa again compared the upcoming hearing to a 

criminal trial and questioned whether the hearing was a proper exercise of the Committee’s 

investigative power: 

We’re not prosecutors, and we’re not supposed to worry about a 

former pusher and a former user, alleged.  We’re supposed to be 

dealing with a whole industry that had a problem; is that problem 

behind them. 

* * * 

Having said that, this hearing is not supposed to be about Roger 

Clemens.  It’s not supposed to be about gotcha politics on either 

side of this issue.  It was supposed to be about something else. 

Rep. Darrell Issa Is Interviewed on Fox New’s ‘Fox & Friends,’ F.D.C.H. Capital Transcripts, 

Feb. 13, 2008 (attached hereto as Exhibit E), at 3.   
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In an article published on the date of the hearing, Chairman Issa again raised the specter 

of McCarthyism and suggested that the Committee had improperly laid a perjury trap to get 

headlines, rather than conducting a hearing to elicit facts in aid of legislation:

‘That’s not what other organizations are supposed to do, is to 

entrap and prosecute somebody, but it’s beginning to look like 

that’s exactly what we’re doing,’ said Rep. Darrell Issa (R-Calif.), 

a House oversight committee member. 

* * * 

‘We are now heading down a road that starts looking like Tail 

Gunner Joe McCarthy’s,” Issa said.  ‘We’re looking for steroid 

users; we’re looking for people who knew people.   . . .   Congress 

has never prosecuted or pursued users of drugs.  Pushers, yes.  

Users, no.  This really is about getting headline news.’ 

Brian Ettkin, Congress Doesn’t Belong on this Playing Field, Albany Times Union, Feb. 13, 

2008, at B1 (attached hereto as Exhibit F), at 1. 

At the hearing, numerous elected members of the Committee questioned Mr. Clemens, 

including Chairman Issa.   

Approximately two weeks after the hearing, the Committee referred the matter of 

Mr. Clemens’s testimony before it to the Department of Justice.  Simultaneously, the 

Committee’s majority released a memorandum regarding its view of the investigation.  Chairman 

Issa said that memorandum was a “tirade” that “shows that this was always about going after 

Clemens,” and that Committee Chairman Henry Waxman wanted to refer Mr. Clemens to the 

Department of Justice for investigation “before the first deposition was taken.”  Richard Sadomir 

& Michael Schmidt, Congress Requests Clemens Inquiry, N.Y. Times, Feb. 28, 2008, at D1 

(attached hereto as Exhibit G), at 2. 

In another article about the Committee’s referral of Mr. Clemens to the Department of 

Justice, Chairman Issa bluntly stated that the purpose of the hearing was solely to entrap 
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Mr. Clemens:  “This was all about entrapping Roger Clemens.”  Nathaniel Vinton, Republican

Rips Referral, Admit Rocket Lies Likely, N.Y. Daily News, Feb. 28, 2008, at 66 (attached hereto 

as Exhibit H). 

PROCEDURAL BACKGROUND

Clemens is charged with perjury, false statements, and obstruction of Congress.  Essential 

elements of these charges to be decided by the jury include, respectively, whether the Committee 

was a “competent tribunal,” whether it acted “within the jurisdiction of the legislative branch,” 

and whether it was engaged in “the due and proper exercise of the power of inquiry.”  Materiality 

is also an essential element of the crimes of perjury and false statements. 

In an effort to satisfy its burden to prove these elements, the Government introduced the 

testimony of Mr. Barnett, a former Committee staff member.  To rebut Mr. Barnett’s testimony, 

Mr. Clemens has subpoenaed Chairman Issa and Committee documents.  Mr. Clemens’s trial 

subpoena duces tecum to the Committee identified specific testimony of Mr. Barnett on the 

aforementioned elements of the charged offenses, and it specifically requested documents that 

contradict that specific testimony.  In other words, Mr. Clemens requested only exculpatory 

evidence from the Committee on those specific subjects on which Mr. Barnett testified. 

ARGUMENT

I. MR. CLEMENS’S SIXTH AMENDMENT AND DUE PROCESS RIGHTS TRUMP THE 

SPEECH OR DEBATE CLAUSE UNDER THE CIRCUMSTANCES OF THIS CASE.

Chairman Issa and the Committee assert that the Speech or Debate Clause precludes their 

compelled compliance with the trial subpoenas.  However, assuming arguendo that the Speech 

or Debate Clause applies to Chairman Issa’s non-media statements
1
 and Committee documents 

                                            

1  Representative Issa concedes that his statements to the media are not protected by the 

Speech or Debate privilege.  See Motion to Quash at 25–26. 
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responsive to the trial subpoena duces tecum, the Speech or Debate Clause does not trump 

Mr. Clemens’s Sixth Amendment and Due Process Clause rights to confrontation, compulsory 

process, and exculpatory information under the circumstances of this case. 

A. The Court Should Balance The Core Values Of The Sixth Amendment And 

Due Process Clause Against The Core Values Of The Speech And Debate 

Clause.

The Sixth Amendment provides Mr. Clemens with the right “to be confronted with the 

witnesses against him [and] to have compulsory process for obtaining witnesses in his 

favor . . . .”  U.S. CONST. amend. VI.  Moreover, the Due Process Clause of the Fifth Amendment 

entitles Mr. Clemens to exculpatory information within the possession of Congress.  See Calley 

v. Callaway, 519 F.2d 184, 230–31 (5th Cir. 1975) (Bell, J., Gerwin, J., Thornberry, J., Morgan, 

J., and Clark, J., dissenting) (“It is argued, however, that Brady and its progeny speak in terms of 

the ‘prosecution’ withholding evidence and thus would not apply to the Congress[.]  If this is the 

law, then it would follow that the denial of evidence known to exist, material to a defense, but 

beyond the subpoena power because of the power of some part of the government, be it 

executive or congressional, cannot serve as a basis for a denial of due process. The fundamental 

nature of due process requires that we hold otherwise.”) (citation omitted).  Mr. Clemens sought 

to exercise these rights through his issuance of the two trial subpoenas.

Arrayed against these rights is the Committee’s argument that the protection provided by 

the Speech or Debate Clause is “absolute” and that the testimony and documents sought by the 

trial subpoenas, with the exception of Chairman Issa’s comments to the media, fall within the 

purview of the privilege.  When two provisions of the Constitution appear to conflict, a court 

must follow several principles to resolve the conflict.  

First, courts must recognize that, despite an argument that one provision is “absolute,” no 

provision of the Constitution is inherently superior to any other.  This touchstone of 
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constitutional interpretation applies in all contexts where constitutional provisions are in conflict.  

See Nebraska Press Ass’n v. Stuart, 427 U.S. 539, 561 (1976) (“The authors of the Bill of Rights 

did not undertake to assign priorities as between the First Amendment and Sixth Amendment 

rights . . . .”); Prout v. Starr, 188 U.S. 537, 543 (1903) (“[t]he Constitution of the United States, 

with the several amendments thereof, must be regarded as one instrument, all of whose 

provisions are to be deemed of equal validity”) (First Amendment and Seventh Amendment). 

Second, from this fundamental equality of constitutional rights, certain corollaries follow.  

To begin with, since no constitutional provision is inherently superior to any other, when two 

such provisions clash, courts must engage in a balancing test to determine, based on the facts of 

each case, how best to resolve the conflict.  See Hostetter v. Idlewild Bon Voyage Liquor Corp.,

377 U.S. 324, 332 (1964) (each of the conflicting provisions “must be considered in the light of 

the other, and in the context of the issues and interests at stake in any concrete case”); In re 

Japanese Elec. Prod. Antitrust Litig., 631 F.2d 1069, 1084 (3d Cir. 1980) (where case presented 

“a conflict between the requirements of the fifth and seventh amendments,” the court held that it 

was required to “balance the constitutionally protected interests, as they are implicated in this 

particular context.”).  Furthermore, the goal of the balancing must be to try to accommodate as 

best as possible the interests protected by each of the seemingly conflicting provisions.  Id. at 

1084 (court must try to “reach the most reasonable accommodation between the two 

constitutional provisions”).

Third, essential to the determination of this accommodation must be a determination of 

whether the rights allegedly vindicated by the conflicting provisions are at the core of those 

provisions.  In other words, where the clash involves matters at the periphery of one 

constitutional provision’s protections but central to another’s, the latter will take precedence. 
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An examination of the conflicting constitutional provisions at issue here in light of the 

particular context of the issues and the interests at stake shows that the proper accommodation is 

to compel Chairman Issa to testify and the Committee to produce responsive documents. 

B. Enforcing The Subpoenas Advances The Core Values Of The Sixth 

Amendment And The Due Process Clause.

On one side of the equation is the Sixth Amendment’s rights to confrontation and 

compulsory process, and the Due Process Clause’s right to a fair trial.  These rights are at the 

core of the Sixth Amendment and the Due Process Clause: 

The right to offer the testimony of witnesses, and to compel their 

attendance, if necessary, is in plain terms the right to present a 

defense, the right to present the defendant’s version of the facts as 

well as the prosecution’s to the jury so it may decide where the 

truth lies. Just as an accused has the right to confront the 

prosecution’s witnesses for the purpose of challenging their 

testimony, he has the right to present his own witnesses to establish 

a defense. This right is a fundamental element of due process of 

law.

Washington v. Texas, 388 U.S. 14, 19 (1967).

Mr. Clemens’s defenses to the perjury, false statements, and obstruction of Congress 

charges include challenges to the legitimacy of the legislative purpose of the questions posed to 

him and the materiality of his answers to those questions.  The Government chose Mr. Barnett to 

address those elements by offering his opinions on the Committee’s purpose in conducting the 

investigation and the materiality of Mr. Clemens’s testimony. 

Mr. Clemens has chosen Chairman Issa to rebut Mr. Barnett’s testimony.  Unlike 

Mr. Barnett, Chairman Issa was an elected member of the Committee when Mr. Clemens 

testified before it, and Chairman Issa was the only member of the Committee to actually attend 

Mr. Clemens’s deposition.  See Exhibit I attached hereto at 61.  Chairman Issa is also the current 

Chairman of the Committee.  Thus, he is well positioned to opine about the legislative purpose of 
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the questions to Mr. Clemens and the materiality of his answers to those questions.  And 

Chairman Issa’s numerous comments to the media leave no doubt that his testimony will be 

exculpatory.

Similarly, documents responsive to the subpoena duces tecum to the Committee will also 

be exculpatory because the only documents sought are those that will contradict Mr. Barnett’s 

trial testimony on specific subjects.  See, e.g., Motion to Quash, Ex. B at 3 #2 (“All Documents 

and Electronic Information that state, reveal, opine or suggest that Clemens’ testimony that he 

had never used human growth hormone was not material to or capable of influencing the 

Committee, its members or staff.”) (emphasis added). 

Thus, by issuing his two trial subpoenas, Mr. Clemens seeks exculpatory testimony and 

documentary evidence on essential elements of the charges against him to directly combat 

evidence introduced on those elements by the Government through Mr. Barnett.  This evidence is 

essential to his defense.  Mr. Clemens’s right to such testimony and documentary evidence is at 

the core of his Sixth Amendment and Due Process Clause protections.  And denial of this 

evidence will prevent Mr. Clemens from presenting a defense on multiple essential elements of 

the crimes with which he is charged. 

C. Enforcing The Subpoenas Does Not Infringe The Core Values Of The Speech 

Or Debate Clause.

On the other side of the equation is the Speech or Debate Clause.  But the interests that 

the Committee asks this Court to protect in this case are at the margin, not the core of the Speech 

or Debate Clause.  The core principle of the Speech or Debate clause is that no legislator may be 

prosecuted by the executive for speech and debate on the floor of Congress.  See United States v. 

Johnson, 383 U.S. 169, 182 (1966) (this is the “predominate thrust” of the protection); see also 

Gravel v. United States, 408 U.S. 606, 617 (1972) (the central purpose of the Clause is “to 
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prevent intimidation of legislators by the Executive and accountability before a possibly hostile 

judiciary”).  Neither Chairman Issa nor any other member or staff member on the Committee 

faces potential criminal or civil liability in this case for any legislative activity.  Thus, seeking 

testimony from Chairman Issa and the Committee’s production of exculpatory responsive 

documents does not implicate the core protection afforded by the Speech or Debate Clause. 

Any potential infringement of the protection afforded by the Speech or Debate Clause is 

also ameliorated by the fact that the Committee permitted Mr. Barnett to testify about the same 

subjects on which Mr. Clemens seeks testimony from Chairman Issa and documents from the 

Committee.  Although the Committee contends that Mr. Barnett’s allegedly inculpatory

testimony was absolutely privileged, it nevertheless permitted him to testify on numerous 

subjects. See Motion to Quash at 25 & n.8.  But when Mr. Clemens sought exculpatory

testimony from Chairman Issa on those same subjects and exculpatory documents regarding the 

identical topics, the Committee invoked the Speech or Debate Clause.  The manifest injustice 

created by the Committee’s use of the Speech or Debate privilege as a sword and a shield could 

not be more glaring.
2

                                            

2  As previously noted, this Court recognized at the hearing on the Committee’s first motion 

to quash that the consequences of invoking the Speech or Debate Clause to prevent Mr. Clemens 

from obtaining exculpatory evidence may be the dismissal of the charges against him.  See Ex. A 

at 98.  The Court’s expressed inclination is legally correct.  In Christoffel v. United States, 200 

F.2d 734 (D.C. Cir. 1952), vacated on other grounds, 345 U.S. 947 (1953), the D.C. Circuit 

Court of Appeals recognized that where a criminal defendant sought evidence of whether a 

congressional committee had a quorum at the time of the testimony—a requirement that goes 

directly to the competency of the tribunal—the proper remedy would be to dismiss the 

indictment if Congress claimed privilege and refused to produce the necessary evidence.  The 

court stated:   

While the privilege of the House must be respected it might give rise to 

occasions when it would be necessary to forego conviction of crime 

because evidence is withheld. There is no doubt some discretion, to be 

carefully exercised so as not to invade the constitutional right of an 

accused to compulsory process. 
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Finally, but for the actions of the Committee, there would have never been:  (i) a Mitchell 

Report with findings about Mr. Clemens; (ii) Mr. Clemens’s denials under oath of the Mitchell 

Report’s findings about him; (iii) a referral of Mr. Clemens to the Department of Justice; (iv) a 

criminal investigation of Mr. Clemens; (v) an indictment of Mr. Clemens; or (vi) this criminal 

trial of Mr. Clemens.  In other words, but for the actions of the Committee, no alleged crimes and 

no “victim” of the alleged crimes—the Committee—would exist.  Given the centrality of the 

Committee to this entire episode, the Committee could reasonably expect minimal intrusion into 

areas otherwise protected by the Speech or Debate Clause.  Indeed, if the Committee itself had 

not started this ball rolling, no intrusion would have ever been necessary. 

Where two provisions of the Constitution are in conflict, the Court must protect the 

constitutional rights that, based on the particular context and issues at stake, are closest to the 

core of one of the competing provisions. Mr. Clemens’s rights to exculpatory testimony and 

documents needed to refute essential elements of the criminal charges against him are at the core 

of the Sixth Amendment and the Due Process Clause.  Chairman Issa and the Committee’s right 

to avoid intrusion into identical subjects into which it has voluntarily permitted intrusion, when 

no member or staff member faces criminal or civil jeopardy, is distant from the core protection 

of the Speech or Debate Clause.  Consequently, an analysis that balances Mr. Clemens’s Sixth 

                                                                                                                                             

Id. at 739.  In analogous situations, the Government’s invocation of privilege depriving the 

accused of evidence critical to the defense has also been held to require dismissal of the charges. 

See, e.g., Roviaro v. United States, 353 U.S. 53, 60–61 (1957) (requiring dismissal if the 

government withholds an informer’s identity); United States v. Fernandez, 913 F.2d 148, 160, 

164 (4th Cir. 1990) (upholding dismissal where confidential information was withheld from the 

defendant pursuant to the Classified Information Procedures Act, 18 U.S.C. App. §§ 1 et seq.

(1988), and stating that “whether the jury would believe Fernandez’s defense is speculation. But 

to preclude the jury from considering evidence relevant to this defense would be to deprive him 

of fundamental Constitutional protections.”). 
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Amendment and Due Process rights against Chairman Issa and the Committee’s rights under the 

Speech or Debate Clause must favor denial of the motion to quash.  

D. The Authorities Cited In The Motion To Quash Do Not Hold That The 

Protection Afforded By The Speech Or Debate Clause Trumps Sixth 

Amendment And Due Process Clause Rights. 

The Committee will undoubtedly assert that no balancing of Mr. Clemens’s Sixth 

Amendment and Due Process Clause rights with the Speech or Debate Clause protection 

afforded Chairman Issa and the Committee is necessary because that protection is “absolute.”  

However, this extreme position is supported neither by precedent nor principle. 

As to precedent, the Government argues, based on a string of quotations from a series of 

cases, that the Speech or Debate Clause provides an “absolute” privilege for Chairman Issa and 

the Committee.  See Motion to Quash at 14–18.  Few of these cases, however, involved a clash 

with a criminal defendant’s competing constitutional rights, and none involved the situation 

before the Court here:  a criminal defendant seeking exculpatory evidence necessary for the 

defense of his action. 

A majority of the cases cited by the Committee for its contention that the protection is 

“absolute,” including, e.g., Eastland v. United State Servicemens’ Fund, 421 U.S. 491 (1975), 

Brown & Williamson Tobacco Corp. v. Williams, 62 F.3d 408 (D.C. Cir. 1995), and MINPECO,

S.A. v. Conticommodity Servs., Inc., 844 F.2d 856 (D.C. Cir. 1988), involved civil litigants 

subpoenaing documents from Congress.  Civil litigants do not have Sixth Amendment rights to 

confrontation and compulsory process and, therefore, precedents involving the Speech or Debate 

privilege that arise from civil actions should carry no weight.  Likewise, the few criminal cases 

that the Committee cites, e.g., Gravel v. United States, 408 U.S. 606 (1972), do no implicate 

competing constitutional rights and the Sixth Amendment. 
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Not only is the Committee unable to cite any case that supports its proposition that a 

criminal defendant’s Sixth Amendment rights fall before the “absolute” nature of the Speech or 

Debate protection, it also ignores the cases that support the opposite contention:  that in 

appropriate circumstances, the Sixth Amendment enables a criminal defendant to obtain for use 

at trial evidence that is arguably covered by the Speech or Debate Clause.  As early as 1800, for 

example, the Supreme Court in United States v. Cooper, 4 U.S. (4 Dall.) 341 (1800), upheld the 

validity of the service of a subpoena on Congress in a criminal case.  More recently, in United

States v. Ehrlichman, 389 F. Supp. 95 (D.D.C. 1974), the defendant sought to strike the 

testimony of a witness who testified against him at trial on the ground that the defendant had not 

been provided with the witness’s prior testimony before a House Subcommittee.  Although the 

court denied the motion based on the fact that the evidence sought would have been merely 

cumulative, it stated that under the Sixth Amendment, “the Court must enforce a defendant’s 

subpoena for testimony or documents ‘essential to the defense,’ . . . and such process may even 

run to the Members of Congress . . . .”  Id. at 97 (citations omitted). 

For all these reasons, Mr. Clemens’s Sixth Amendment and Due Process Clause rights 

trump the Speech or Debate Clause under the circumstances of this case. 

II. MR. CLEMENS NEED NOT ESTABLISH EXTRAORDINARY CIRCUMSTANCES TO

COMPEL THE TESTIMONY OF CHAIRMAN ISSA IN HIS CRIMINAL TRIAL.

Chairman Issa argues that he cannot be compelled to testify absent extraordinary 

circumstances because he is a busy, high-ranking government official.  See Motion to Quash at 

27–31.  Assuming arguendo that Chairman Issa is both busy and a high-ranking government 

official, this argument lacks merit because Mr. Clemens need not establish extraordinary 

circumstances to compel his testimony in this criminal trial.   
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Chairman Issa cites four civil cases in support of a three-prong test for “extraordinary 

circumstances.”  See Motion to Quash at 28.  However, none of those cases establish the 

standard for a criminal defendant’s right to compulsory process under the Sixth Amendment, the 

standard applicable in this case. 

The right to compulsory process guaranteed by the Sixth Amendment grants a criminal 

defendant the right to secure the attendance of witnesses’ whose testimony would be “material 

and favorable to his defense.”  United States v. Valenzuela-Bernal, 458 U.S. 858, 867 (1982).  

“Extraordinary circumstances” are not required.  The Committee has not asserted that Chairman 

Issa’s testimony would not be material and favorable to Mr. Clemens.  Consequently, the motion 

to quash on this ground should be denied. 

However, even if Mr. Clemens were required to demonstrate “extraordinary 

circumstances,” he could easily do so.  Chairman Issa is uniquely positioned to testify in this 

case.  He was the only elected member of the Committee to attend Mr. Clemens’s deposition 

and, contemporaneously with the Committee’s investigation, Chairman Issa voiced strong 

opinions favoring Mr. Clemens on at least two issues that are central to the charged offenses, the 

legitimacy of the legislative purpose of the questions to Mr. Clemens and the materiality of his 

answers to those questions.  Chairman Issa is also the current chairman of the Committee, which 

will add weight to his testimony. 

In addition, Chairman Issa is the sole potential voice of his opinions and the bases for 

them.  He is also the only witness who Mr. Clemens may call to address the essential elements of 

materiality, and whether the Committee was a “competent tribunal,” whether it acted “within the 

jurisdiction of the legislative branch,” and whether it was engaged in “the due and proper 

exercise of the power of inquiry.”  Thus, his testimony is essential to Mr. Clemens’s defense on 
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those elements.  Mr. Barnett’s prior testimony is an inadequate substitute for Chairman Issa’s 

testimony on these subjects because, among other reasons, a comparison of Mr. Barnett’s 

opinions with Chairman Issa’s opinions contemporaneous with the Committee’s investigation 

reveals that they are diametrically opposed.     

Finally, Chairman Issa works but a few blocks from the courthouse and his testimony 

will be brief.  As a result, requiring him to testify will cause minimal disruption of his 

responsibilities.

III. MR. CLEMENS’S SUBPOENA DUCES TECUM TO THE COMMITTEE COMPLIES 

WITH RULE 17(C).

Under Federal Rule of Criminal Procedure 17, a subpoena may “order the witness to 

produce any books, papers, documents, data, or other objects the subpoena designates.”  FED. R.

CRIM. P. 17(c)(1).  “On motion made promptly, the court may quash or modify the subpoena if 

compliance would be unreasonable or oppressive.” FED. R. CRIM. P. 17(c)(2).

A trial subpoena duces tecum served by a criminal defendant on a third party is not 

“unreasonable” under Rule 17(c)(2) if it seeks documents that are “material to the defense.”  See 

United States v. Tucker, 249 F.R.D. 58, 66 (S.D.N.Y. 2008) (refusing to quash a criminal 

defendant’s subpoena duces tecum to third party, and holding that it was not “unreasonable” 

under Rule 17(c)(2) because it sought documents “material to the defense”); United States v. 

Stein, 488 F. Supp.2d 350, 364–67 (S.D.N.Y. 2007) (declining to quash a criminal defendant’s 

subpoena duces tecum to a third party to “to the extent it seeks documents that . . . are material to 

the preparation of the defense.”); see also United States v. Nachamie, 91 F. Supp.2d 552, 564 

(S.D.N.Y. 2000).  Evidence is “material” to the defense as long as there is “a strong indication 

that it will play an important role in uncovering admissible evidence, aiding witness preparation, 

corroborating testimony, or assisting impeachment or rebuttal.”  United States v. Lloyd, 992 F.2d 
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348, 351 (D.C. Cir. 1993) (internal quotation marks and citations omitted); see also Stein, 488 F. 

Supp.2d at 356–57, 366–67 (applying this definition of “material” to a Rule 17(c) subpoena 

duces tecum to a third party).  As shown below, Mr. Clemens’s subpoena readily meets this 

standard.

The Committee attempts to apply a more restrictive test in its motion to quash than is 

provided under Rule 17.  Citing United States v. Nixon, 418 U.S. 683, 700 (1974), the 

Committee argues that Mr. Clemens’s subpoena must “clear three hurdles:  (1) relevancy; 

admissibility; and (3) specificity.”  Motion to Quash at 32.  The Nixon standard, however, only 

applies when the Government issues a subpoena, when the defendant issues a subpoena to the 

Government, and when the Government subpoenas a non-party.  Tucker, 249 F.R.D. at 66.  The 

Nixon standard may also apply to third party subpoenas issued for discovery purposes “well in 

advance of the scheduled trial date.”  See United States v. Libby, 432 F. Supp.2d 26 (D.D.C. 

2006).
3
  But these standards are “inappropriate” where, as in this case:

[P]roduction is requested by (A) a criminal defendant; (B) on the 

eve of trial; (C) from a non-party; (D) where the defendant has an 

articulable suspicion that the documents may be material to his 

defense.

Tucker, 249 F.R.D. at 66; see also Benjamin E. Rosenberg & Robert W. Topp, THE BY-WAYS 

AND CONTOURS OF FEDERAL RULE OF CRIMINAL PROCEDURE 17(C): A GUIDE THROUGH 

UNCHARTED TERRITORY, 45 Crim. Law Bulletin Issue 2 Art. 1 at (Spring 2009) (“The argument 

that the Nixon standard does not apply to subpoenas issued to third-parties by a defendant 

appears absolutely correct.”).  A defendant in such a situation need only show that the request is 

                                            

3  The Libby case does not apply directly to this case because the trial subpoena here does 

not have a “production date[] well in advance of the scheduled trial date . . . .”  432 F. Supp.2d at 

28.  The standards governing pre-trial, discovery subpoenas are different than the standards 

governing trial subpoenas. See Tucker, 249 F.R.D. at 66.
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within the parameters of Rule 17, i.e., “(1) reasonable, construed as “material to the defense,” 

and (2) not unduly oppressive for the producing party to respond.” Tucker, 249 F.R.D. at 66. 

Regardless of whether the Tucker or Nixon tests apply, Mr. Clemens’s subpoena duces

tecum satisfies both standards because it is reasonable and not oppressive, and it specifically 

seeks relevant, admissible evidence.  Mr. Barnett testified on behalf of the Committee regarding 

the legitimacy of the legislative purpose for asking Mr. Clemens the questions he was asked and 

the materiality of the answers he provided to those questions.  Mr. Barnett also testified 

regarding the motivation for the Committee’s investigation in 2008, his authority to testify on 

behalf of the Committee, and the Committee’s compliance with the Rules of the House of 

Representatives.

All but the fourteenth and sixteenth requests for documents specifically seek only

documents that are contrary to Mr. Barnett’s testimony on these subjects.  See, e.g., Motion to 

Quash, Ex. B at 3 #2 (“All Documents and Electronic Information that state, reveal, opine or 

suggest that Clemens’ testimony that he had never used human growth hormone was not material 

to or capable of influencing the Committee, its members or staff.”) (emphasis added).  Thus, 

every document responsive to the first thirteen requests and the fifteenth request will necessarily 

contain prior inconsistent statements by Mr. Barnett and the Committee that are admissible 

impeachment evidence.  See FED. R. EVID. 613; Libby, 432 F. Supp.2d at 36 (documents sought 

“for impeachment purposes have generally been deemed by other courts to satisfy Nixon’s

relevance and admissibility requirements”).  The fact that only admissible impeachment evidence 

will be obtained by these requests also demonstrates that the requests are sufficiently specific.  

See Libby, 432 F. Supp.2d at 36 (noting that Nixon’s specificity requirement is “satisfied if there 
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is a ‘sufficient likelihood,’ demonstrated through rational inferences, that the documents being 

sought contain relevant and admissible evidence.”).   

In addition to material impeachment evidence, one of Mr. Clemens’s—the fourteenth 

request—also seeks substantive evidence.  That request seeks documents showing that 

Mr. Barnett was or was not authorized to testify on behalf of the Committee.  Like an agency 

agreement would be admissible to demonstrate an agent’s authority (or lack thereof), documents 

showing that Mr. Barnett was or was not authorized to testify on behalf of the Committee would 

similarly be admissible.   

If the Committee complies with Mr. Clemens’s subpoena duces tecum without further 

impediment, there is a reasonable likelihood that documents responding to each of the sixteen 

subject areas identified in the subpoena would be relevant, admissible, and material to the 

defense.  Accordingly, the trial subpoena falls well within the authority and purpose of Rule 17.

The Committee complains that many of Mr. Clemens’s requests for documents require 

the Committee to make legal judgments to determine which documents are responsive because 

the requests seek documents that “suggest” that particular testimony was not material.  Although 

it lacks merit, to eliminate this complaint, Mr. Clemens hereby modifies the scope of the 

subpoena to eliminate “suggest” from each request.  

The Committee’s complaint that it can produce no documents responsive to 

Mr. Clemens’s requests for documents stating that certain testimony was not material unless it 

produces all of the Committee’s documents is pure hyperbole.  As with every request for 

documents, the responding party need only exercise good faith in an attempt to comply.  To the 

extent a document touches on the subject in the request and is contrary to Mr. Barnett’s 

testimony on the subject, it is responsive and should be produced.  Obviously, many documents 
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will satisfy that standard and many will not.  Counsel for the Committee is capable of making 

that determination.      

Finally, the Committee’s complaint that the temporal scope of Mr. Clemens’s requests is 

unlimited is specious.  The requests themselves reference a specific subject that occurred at a 

specific time.  Nothing more specific is necessary to fairly respond to the requests. 

IV. CHAIRMAN ISSA AND THE COMMITTEE HAVE NOT SHOWN THAT COMPLIANCE 

WITH THE SUBPOENAS WOULD BE UNREASONABLE OR OPPRESSIVE BECAUSE 

OF THEIR SERVICE DATE.

Mr. Barnett finished testifying for the Government on the afternoon of May 2, 2012.  

Having heard all of Mr. Barnett’s testimony, that same day, more than twenty days ago, 

Mr. Clemens served a trial subpoena on Chairman Issa to testify about the subjects Mr. Barnett 

covered in his testimony as well as Chairman Issa’s public statements about relevant matters.   

Thereafter, Mr. Clemens’s counsel diligently reviewed four days of Mr. Barnett’s 

testimony to narrowly tailor a subpoena duces tecum to the Committee based on Mr. Barnett’s 

specific testimony.  The duces tecum itself references the transcript pages at which Mr. Barnett’s 

relevant testimony is located.  On May 10, 2012, almost two weeks ago, Mr. Clemens served the 

Committee with the subpoena duces tecum.

The complaint that Mr. Clemens could have served the subpoenas over a year ago is 

inaccurate.  Mr. Clemens waited until Mr. Barnett had testified to decide whether he needed 

rebuttal evidence on the subject Mr. Barnett covered.  That decision was based on the nature and 

scope of Mr. Barnett’s testimony.  Having heard that testimony and made that decision, 

Mr. Clemens immediately subpoenaed Chairman Issa.  Those who have tried criminal cases 

know that the decision to elicit certain testimony from a particular witness often is made only 

after hearing what other witnesses say.  That is what happened here.  With respect to the 
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subpoena duces tecum, a legal impediment prevented Mr. Clemens from requesting documents 

from the Committee until after Mr. Barnett testified.  Mr. Clemens seeks the vast majority of the 

documents for impeachment purposes.  “[I]mpeachment evidence only ripens into admissible 

evidence after the witness has presented testimony at trial.”  Libby, 432 F. Supp.2d at 37–38. 

The Committee’s complaint that Mr. Clemens could have served the subpoenas earlier is 

also irrelevant.  The test for quashing a subpoena under Rule 17(c) is not whether it could have 

been served earlier, but whether compliance would be “unreasonable” or “oppressive.”  FED. R.

CRIM. P. 17(c).  Even if the subpoenas could have been served earlier, that does not render their 

actual date of service unreasonable or oppressive.

Finally, Chairman Issa and the Committee argue without evidentiary support that their 

compliance would be oppressive and unreasonable.  Chairman Issa argues that he would have “to 

drop his daily duties to prepare and to testify in this trial . . . .”  Motion to Quash at 37.  

Chairman Issa need not prepare to testify in this trial; he need only appear and tell the truth.  To 

the extent he cannot recall information, his memory can be refreshed while testifying.  In any 

event, the date he was served with the trial subpoena does not impact whether Chairman Issa 

would have to prepare for his testimony.  The Committee argues that compliance with the 

subpoena duces tecum “likely would require weeks if not months of work . . . .”  Id. at 37.  

Again, no evidence supports this assertion.  Moreover, the contention is at odds with the 

Committee’s suggestion to the Court that it has already turned over much of the Committee’s 

materials.  See id. at 9–10.  Finally, some of the work has likely already been done when 

providing materials to Mr. Barnett to refresh his memory for the purpose of testifying.  Those 

materials should be immediately available to Mr. Clemens.  See Fed. R. Evid. 612.
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CONCLUSION

 Accordingly, and for each of the reasons set forth above, this Court should deny the 

Motion to Quash and compel U.S. Representative Issa and the House Committee on Oversight 

and Government Reform to comply with the subpoenas issued by Mr. Clemens in a timely 

manner. 
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