
  
 
 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
________________________________________   
 )  
UNITED STATES OF AMERICA )  
 )  
                                            v. ) Criminal No. 10-223 (RBW) 
 )  
WILLIAM R. CLEMENS, )  
 )  
                                           Defendant. )  
________________________________________ )  
   

DEFENDANT’S OPPOSITION TO  
GOVERNMENT’S MOTION TO ADMIT PRIOR CONSISTENT STATEMENTS OF 

BRIAN MCNAMEE PURSUANT TO FRE 801(d)(1)(B) 
 
 Defendant William R. Clemens, by and through his attorneys, respectfully submits this 

response in opposition to the Government’s in-trial Motion to Admit Prior Consistent Statements 

of Brian McNamee Pursuant to FRE 801(d)(1)(B) (the “Motion to Admit Prior Statements”).   

INTRODUCTION 

In its latest mid-trial motion, the Government now seeks to introduce rank hearsay 

statements Brian McNamee made to other people after his motive to fabricate lies about 

Mr. Clemens arose.  The Rules of Evidence do not provide an exception for such hearsay 

statements in these circumstances.  Indeed, in its zeal to bolster the trial testimony of the only 

alleged witness to supposed steroid and HGH use by Mr. Clemens, the Government has ignored 

one of the most consistent themes of the defense case:  that Mr. McNamee’s motive to lie about 

Roger Clemens arose in 2001 as a result of the fallout from Mr. McNamee’s role in the drugging 

and rape of a woman in Florida. 

The Motion to Admit Prior Statements specifically seeks to put two new witnesses and 

the following three statements before the jury to allegedly corroborate parts of Mr. McNamee’s 

testimony: 
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1. Between 2002 and 2004, Mr. McNamee told friend and Wall Street client 
Anthony Corso that Mr. Clemens “used HGH regularly;” 

2. Sometime in 2005, Mr. McNamee told Mr. Corso that Mr. McNamee “saved 
some needles” used to inject Mr. Clemens; and 

3. Sometime in 2001, Mr. McNamee told friend and ballplayer client David Segui 
that he “saved ‘darts’”—slang for needles—from unspecified players. 

D.E. 166 at 5.  In its effort to admit these statements, however, the Government ignores briefing, 

argument, and evidence put before the Court over the past eleven months refuting that 

Mr. McNamee’s motive to falsify his story and to fabricate so-called physical evidence is 

“recent” and that these statements, if made, predated such motives.  Accordingly, the statements 

above do not qualify as prior consistent statements under Federal Rule of Evidence 801(d)(1)(B), 

and they should continue to be excluded from this trial as inadmissible hearsay. 

On June 21, 2011, Mr. Clemens raised the possibility that the Government may seek to 

admit the statements above under Rule 801(d)(1)(B) and sought to preclude such admission in 

limine.  See D.E. 55 at 5.  The Government joined the issue in a response filed on June 29, 2011, 

see D.E. 65 at 9–12, and the Court heard argument on the issue on July 5, 2011, see 7/5/11 Trial 

Tr. at 40–45.  On July 6, 2011, the Court issued an Order granting the defense in limine motion 

in part and permitting the Government to introduce the statements listed above only in the event 

that “defense counsel’s cross-examination provides a sufficient predicate for the introduction of 

such rebuttal evidence.”  D.E. 76 at 2 & n.2; see also 7/5/11 Trial Tr. at 41:24 – 42:1 (“[T]his 

evidence would only come out if something occurs that during the course of Mr. McNamee’s 

testimony that would justify it coming in.”). 

Mr. Clemens has not provided any such predicate.  Contrary to the assertions in the 

Motion, defense counsel has not impeached Mr. McNamee with “charges of recent fabrication 

and improper influence or motive.”  See D.E. 166 at 3 (emphasis added).  Instead, the defense 
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theory has long been that Mr. McNamee formed motives to falsify and to fabricate evidence in 

October 2001, if not before, when Mr. McNamee’s personal life and career entered a downward 

spiral.  See, e.g., 7/5/11 Trial Tr. at 39–41 (“[P]art of the defense theory of this case will be that 

the motive to fabricate arose earlier than 2007 or 2008.”).  None of the three statements the 

Government seeks to admit predate these motives, therefore they cannot be exempted from the 

hearsay rule by Rule 801(d)(1)(B). 

There are two other reasons why the Court should deny the Government’s request to add 

witnesses and evidence of these statements.  First, even if the statements fall within Rule 

801(d)(1)(B), the Court should still deny their admission because their limited probative value is 

far outweighed by the prejudicial effect to Mr. Clemens.  And second, as a practical matter, 

admission of the statements will not be as limited as the Government suggests.  See D.E. 166 at 2 

n.1.  The Motion to Admit Prior Statements should be denied. 

ARGUMENT 

Rule 801(d)(1)(B) has recently been revised to provide:   

A statement . . . is not hearsay [if] [t]he declarant testifies and is 
subject to cross-examination about a prior statement, and the 
statement . . . is consistent with the declarant’s testimony and is 
offered to rebut an express or implied charge that the declarant 
recently fabricated it or acted from a recent improper influence or 
motive in so testifying . . . . 

Fed. R. Evid. 801(d)(1)(B) (eff. Dec. 1, 2011).  This Rule modifies the “general rule,” which is 

that prior consistent statements are inadmissible.  See Bowles v. United States, 439 F.2d 536, 542 

n.7 (D.C. Cir. 1970).  If an out-of-court statement offered for the truth of the matter asserted does 

not meet all of the conditions set forth in Rule 801(d)(1)(B) (or fit within different exclusionary 

language in the Rules of Evidence), then that statement is hearsay and must not be admitted.  See 

Fed. R. Evid. 802; see also, e.g., United States v. Lampkin, 159 F.3d 607, 615 (D.C. Cir. 1999) 
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(finding admission of prior consistent statement to be erroneous); United States v. Washington, 

106 F.3d 983, 1001 (D.C. Cir. 1997) (affirming exclusion of proffered prior consistent 

statement). 

 The three statements the Government seeks to admit in its Motion fail to satisfy Rule 

801(d)(1)(B) because Mr. Clemens has not charged that Mr. McNamee recently fabricated the 

statements or acted from a recent improper influence or motive.  In addition, even if the 

statements qualify under Rule 801(d)(1)(B), the Court should not admit them under Rule 403. 

I. THE STATEMENTS AT ISSUE DO NOT PREDATE MR. MCNAMEE’S ALLEGED 

MOTIVE TO FALSIFY INFORMATION AND/OR FABRICATE EVIDENCE. 

In its motion, the Government concedes that prior out-of-court statements by 

Mr. McNamee are only admissible as substantive evidence if those statements “were made 

before the charged recent fabrication or improper influence or motive.”  D.E. 166 at 1 (quoting 

Tome v. United States, 513 U.S. 150, 167 (1995)).  Rule 801(d)(1)(B) was recently revised to 

make this even clearer.  Admissibility of a declarant’s out-of-court statement only falls within 

that rule if there has been an assertion that the declarant “recently fabricated” his or her trial 

testimony or that the declarant acted from “a recent improper influence or motive in so 

testifying.”  Fed. R. Evid. 801(d)(1)(B); see also Felice v. Long Island Railroad Co., 426 F.2d 

192, 197–98 (2d Cir. 1970) (finding statements made after motive to fabricate arose to be 

inadmissible); United States v. Greene, 497 F.2d 1068, 1082 (7th Cir. 1974) (same). 

The Government is wrong, however, to argue that Mr. Clemens has charged 

Mr. McNamee with “recent fabrication and improper influence or motive . . . from Day One of 

this trial.”  See D.E. 166 at 3.  Even before the first trial, defense counsel explained that 

Mr. McNamee’s motive to falsify a story about Mr. Clemens and to fabricate evidence against 

him arose by at least October 2001: 
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What I was trying to say is, what [Mr. McNamee] developed was, 
he needed a way to continue to make a living in the future because 
he was afraid the Yankees were going to fire him.  So, the animus 
wasn’t against the Yankees, it was to protect himself financially.  
If he came up with a way to ultimately one day convince Roger 
Clemens that Roger Clemens should continue to employ him and 
pay him in the future because he wasn’t going to be employed by 
the Yankees, and that is part of what we’re saying we think the 
evidence will show.  The nexus would be it gives him a motive to 
try to fabricate and prepare an argument against Roger Clemens 
as to why he, in the future, should continue to employ him, et 
cetera. 

* * * 

[W]hat [Mr. McNamee] intended to have, according to the defense 
contentions in this case, is a backup to one day be able to say, if 
Roger quit hiring him, if Roger quit paying him or anything, 
Roger, I got this on you.  If you don’t keep working, if you don’t 
let me keep working with you, this is what I can do. 

7/5/11 Trial Tr. at 39:8–19 & 40:4–9 (emphasis added).   

 Mr. McNamee’s testimony during the retrial has confirmed this theory.  On direct 

examination by the Government, Mr. McNamee testified that he had “extreme concern” for his 

employment status with the New York Yankees in Fall 2001.  See 5/15/12 (a.m.) Trial Tr. at 

65:7–14 (McNamee direct exam.).  He was unemployed.  Id.  Mr. McNamee was faced with “no 

jobs,” yet he did not know if Mr. Clemens would continue to ask Mr. McNamee to train him 

after “the dust had settled.”  Id. at 66:9–15.  Mr. McNamee was also complaining about media 

accounts of the sexual assault incident in St. Petersburg, Florida.  See 5/17/12 (a.m.) Trial Tr. at 

39:19–22 (McNamee cross exam.).  Publicity of that event made Mr. McNamee “very, very 

upset.”  Id. at 157:15–24.  As a result, before Mr. Clemens eventually resumed their off-season 

training relationship, Mr. McNamee entered a downward spiral.  Before long, Mr. McNamee 

found himself in debt and dire financial straits.  See 5/15/12 (a.m.) Trial Tr. at 110–13 

(McNamee direct exam.).   
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The jury is entitled to infer from this evidence, without undue speculation, that 

Mr. McNamee formed a motive to lie and to concoct evidence to support his lies at that time.  

See United States v. George, 532 F.3d 933, 936 (D.C. Cir. 2008) (jury could infer witness’ 

motive to lie without in depth cross-examination).  In addition, defense counsel has expressly 

stated this theory to the Court on more than one occasion.  The Court is permitted to take such 

statements into account as part of the “entire record” when determining whether the pre-motive 

requirement of Rule 801(d)(1)(B) has been met.  See United States v. Frazier, 469 F.3d 85, 93 

(3d Cir. 2006) (explaining that a district court’s analysis of the premotive requirement “should be 

made after an examination of the parties’ positions, the record, and the Court’s own judgment”). 

 Several of the cases cited by the Government in its motion actually support the defense 

on this point.  In United States v. Trujillo, 376 F.3d 593, 610–11 (6th Cir. 2004), the Court of 

Appeals reopened the record to determine when two declarants under attack “formed a motive to 

lie” because the trial court had made no such finding.  In that case, the defendant on trial for 

marijuana possession impeached those declarants claiming a motive to lie at trial and in prior 

inconsistent statements, and the government sought to use post-arrest statements by the 

declarants to rehabilitate the declarants’ credibility.  Although it later found the error to be 

harmless, the Sixth Circuit found that it was “simply not believable” that post-arrest statements 

would be given before a motive to lie and it held that the trial court erred in admitting them.  Id. 

at 611.   

Likewise, although the Government cites Government of Virgin Islands v. Muiriri, 340 

Fed. Appx. 794 (3d Cir. 2009), for the proposition that a motive to fabricate after the allegedly 

prior consistent statements had “plain support in the record,” see D.E. 166 at 6 n.6, the Court of 

Appeals actually found the opposite.  In Muiriri, the Third Circuit revisited the record, took 
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account of the defense position that the declarant witness’s motive to lie had occurred before her 

statements to the authorities, found that such statements therefore “constituted inadmissible 

hearsay under Rule 801(d)(1)(B),” and vacated the lower court’s ruling as an abuse of discretion.  

340 Fed. Appx. 794, at *3.  The same analysis is warranted here. 

 Nothing in the defense’s approach to this case has opened the door to prior consistent 

statements.  Neither of the two “specific motives” the Government attributes to Mr. Clemens in 

the Motion to Admit Prior Statements satisfy the conditions of Rule 801(d)(1)(B).  First, 

although it is true that defense counsel has elicited evidence that Mr. McNamee has sought to 

“make money through his celebrity status as the man who ‘brought down’ defendant,” see D.E. 

166 at 3–4 & n.4, that evidence is not the same as a charge that Mr. McNamee only falsified the 

story of Mr. Clemens’s PED use to gain that fame and fortune.  Mr. McNamee’s desire to profit 

off of his lies is different from Mr. McNamee’s motive to lie in the first instance.  Indeed, as 

Mr. McNamee’s chronology of interviews with law enforcement and Mitchell Commission 

personnel demonstrates, Mr. McNamee told his story about Mr. Clemens well before any 

notoriety arose from that story.  The defense has introduced evidence regarding Mr. McNamee’s 

celebrity to attack Mr. McNamee’s credibility as a witness in general pursuant to Rules 

404(a)(3), 607, and 608, and to rebut testimony elicited by the Government that Mr. McNamee’s 

life has changed for the worse as a result of the publication of his statements about Mr. Clemens 

pursuant to Rule 607.1  Indeed, the Government’s own recent briefs (and the Court’s rulings 

                                            
1  See, e.g., 5/15/12 (p.m.) Trial Tr. at 93:22 – 94:17 (McNamee direct exam.) (“Well, I lost 
the job that I had, which was a very good job.  I lost all my clients, except for two, and they were 
college kids that didn’t really pay me anyway.  Didn’t have the affiliation with the vitamin 
company anymore.  And it really, I couldn’t, as hard as I tried to get a job, I would go to 
interviews of people who would interview me, but they said they couldn’t hire me.”); see also 
5/15/12 (a.m.) Trial Tr. at 114:7–17 (McNamee direct exam. regarding “difficulties” arising out 
of mention in the October 2006 L.A. Times article regarding clients of Kirk Radomski). 

Case 1:10-cr-00223-RBW   Document 167    Filed 05/23/12   Page 7 of 13



-8- 
 

issued on May 21, 2012), make clear that the defense has introduced evidence of Mr. 

McNamee’s celebrity to demonstrate bias.  See generally D.E. 162.  These various purposes do 

not satisfy the admissibility conditions of Rule 801(d)(1)(B).  See Washington, 106 F.3d at 1001 

(affirming exclusion of alleged prior consistent statement because the statement was on a 

different point, and therefore “had no rebutting force,” against any charge of fabrication against 

the declarant). 

 Second, although it is also true that defense counsel has elicited evidence that 

Mr. McNamee “wants to avoid incarceration by telling the government what the government 

wants to hear,” see D.E. 166 at 4 & n.5, that evidence also is not the same as a charge that 

Mr. McNamee originally falsified the story of Mr. Clemens’s PED use to receive his “Queen for 

the Day” status.  A more accurate explanation of the defense theory on this point is that 

Mr. McNamee evolved and enhanced an earlier fabrication of Mr. Clemens’s drug use to satisfy 

federal investigators and prosecutors, not that Mr. McNamee made up his story on the spot in 

June 2007.  The defense has made this distinction since before the first trial.  See 7/5/11 Trial Tr. 

at 45:11–15 (“Those statements about Mr. McNamee beginning his pulling the wool over the 

eyes of the government, that was the context of that.  That’s not to say when Mr. McNamee 

actually himself began to fabricate or have a motive to fabricate evidence.”).  This is also the 

theory Mr. Clemens has presented to the jury.  See, e.g., 5/16/12 (a.m.) Trial Tr. at 85:18–22 

(McNamee cross exam.).  A charge of an evolving fabrication is not the same as the condition in 

Rule 801(d)(1)(B) that the declarant be accused of “act[ing] from a recent improper influence or 

motive.”2 

                                            
2  The case of United States v. Mitchell, 385 F. Supp. 161 (D.D.C. 1974), cited by the 
Government does not compel a different conclusion.  In Mitchell, the trial court permitted the 
admission of prior consistent statements through a witness other than the impeached declarant 
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At the very least, the Government has failed to satisfy Rule 801(d)(1)(B) with respect to 

the two offered statements regarding Mr. McNamee’s storage of so-called physical evidence.  

Counsel for Mr. Clemens has repeatedly argued—or accepted Government evidence without 

objection—that Mr. McNamee’s manipulation of medical waste dates back to 2001.  See, e.g., 

7/5/11 Trial Tr. at 39:8–19 & 40:4–9; 5/17/12 (p.m.) Trial Tr. at 111:19 – 112:13 (McNamee 

cross exam.).  The defense has never asserted that Mr. McNamee “recently fabricated” his or her 

trial testimony on this topic as required under Rule 801(d)(1)(B).  As a result, even if the Court 

disagrees with Mr. Clemens’s arguments regarding the evidence adduced regarding Mr. 

McNamee’s motive to lie about Mr. Clemens, the Court still should not admit alleged statements 

by Mr. McNamee (i) to Mr. Corso sometime in 2005 about saved needles or (ii) to Mr. Segui 

around 2001 about saved “darts.” 

II. THE COURT SHOULD CONTINUE TO EXCLUDE THE STATEMENTS AT ISSUE 

UNDER FEDERAL RULE OF EVIDENCE 403. 

Mr. McNamee’s statements to people like Messrs. Corso and Segui should also be 

excluded under Rule 403.  That rule provides that even relevant, otherwise admissible evidence 

may nonetheless be excluded if “[a] its probative value is substantially outweighed by the danger 

of unfair prejudice, confusion of the issues, or misleading the jury, or [b] by considerations of 

undue delay, waste of time, or needless presentation of cumulative evidence.”  Fed. R. Evid. 403.  

The sought-after testimony from Anthony Corso and David Segui raise both of these concerns. 

                                                                                                                                             
after defense counsel “directly raised the issue of ‘bargaining for immunity’ to imply that the 
witness had a motive for implicating some of the defendants who were more notable public 
figures than himself, in order to get favored treatment.”  Id. at 163 (emphasis added).  As 
discussed above, the defense position in this case is that Mr. McNamee had a motive to fabricate 
a story about Mr. Clemens years before federal investigators made him tell that story both to the 
government and to attorneys at the private law firm of DLA Piper conducting an internal 
investigation for Major League Baseball. 
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A. Any probative value of repeating some of Mr. McNamee’s statements 
through the Government’s two new witnesses would be substantially 
outweighed by undue prejudice to Mr. Clemens.   

“[T]he proponent of the [prior consistent] statement bears a heavy burden to come 

forward with indicia of both trustworthiness and probative force.”  Washington, 106 F.3d at 

1001–02.  The Government cannot meet that burden here.  The probative value of testimony 

from Anthony Corso is minimal.  Mr. Corso was Mr. McNamee’s friend and private client in 

Manhattan.  Mr. McNamee, in turn, was a drug supplier to Mr. Corso and other “Wall Street 

clients.”  According to interview statements and Mr. Corso’s grand jury testimony, Mr. Corso’s 

only direct interactions with Mr. Clemens were at a ballplayer birthday party in 2003, at two or 

three workout sessions before 2007, and on one occasion when Mr. Clemens visited Mr. Corso’s 

apartment at Mr. McNamee’s request.  Mr. Corso never had any conversations with Mr. Clemens 

about HGH or steroids, and Mr. Corso has advised authorities that he thought Mr. McNamee 

sometimes told him things about Mr. Clemens to motivate Mr. Corso to exercise.  Accordingly, 

the only point of calling Mr. Corso as a witness would be to introduce one or two second-hand 

statements about Mr. Clemens. 

The probative value of testimony from David Segui is even more minute.  Mr. Segui, a 

known performance-enhancing drug abuser, does not know Mr. Clemens.  Mr. Segui never 

played on the same team as Mr. Clemens.  Indeed, the only interactions Mr. Segui has ever had 

with Mr. Clemens are instances where Mr. Segui played against a team featuring Mr. Clemens.  

The testimony from Mr. Segui requested by the Government in its motion comes from a very 

short conversation, and Mr. McNamee did not refer to Mr. Clemens specifically at all during that 

conversation.  Accordingly, the only point of calling Mr. Segui as a witness would be to 

Case 1:10-cr-00223-RBW   Document 167    Filed 05/23/12   Page 10 of 13



-11- 
 

introduce a vague, second-hand statement about unspecified players that may or may not have 

included Mr. Clemens. 

The risk of undue prejudice to Mr. Clemens from admission of these statements is high.  

For one thing, Mr. Corso has admitted to using HGH provided by Mr. McNamee, and he has 

admitted to receiving an injection of the anabolic steroid Winstrol from Mr. McNamee.  If 

Mr. Corso takes the witness stand to testify regarding his drug-related interactions with 

Mr. McNamee, there is a realistic possibility that the Government or its witness will provide 

improper “guilt by association” evidence.  The same danger presents itself when the jury sees 

that Mr. Clemens’s trainer had close ties with Mr. Segui.  The Government—unable to prove any 

drug use by Mr. Clemens—is desperately trying (again) to smear Mr. Clemens through guilt-by-

association with another player who used performance-enhancing substances.  This is wrong and 

it should stop.  See  Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 178 (1951) 

(Douglas, J., concurring); United States v. Sampol, 636 F.2d 621, 644–45 (D.C. Cir. 1980).  

Moreover, the statements from Mr. McNamee to Messrs. Corso and Segui are susceptible to a 

“barn door” problem.  Regardless of the evidentiary reason for which the evidence could be 

offered, once the door is open for Mr. McNamee’s statements to come in, “the jury is likely to 

consider the statement for the truth of what was stated with significant resultant prejudice.”  

United States v. Reyes, 18 F.3d 65, 70 (2d Cir. 1994).   

Admitting the statements the Government seeks is also bad public policy.  Under the 

Government’s theory, the moment the defense cross-examined Mr. McNamee, every instance in 

which Mr. McNamee may have roamed around repeating some version of the lie that he injected 

Mr. Clemens with steroids or HGH would be admissible.  That cannot be the rule.  A decision to 

allow all of such statements to come in will essentially swallow the hearsay rule.  The statements 

Case 1:10-cr-00223-RBW   Document 167    Filed 05/23/12   Page 11 of 13



-12- 
 

should therefore be excluded under Rule 403.  See Washington, 106 F.3d at 1002; United States 

v. Whitmire, 19 F.3d 1442 (Table), at *2 (9th Cir. Mar. 11, 1994) (affirming exclusion of prior 

consistent statement under both Rule 801(d)(1)(B) and Rule 403). 

B. The addition of these new Government witnesses and statements will delay 
the trial and cumulate the Government’s evidence for no good reason.   

Although the Government suggests that the direct examination of two additional 

witnesses would be “exceedingly short,” see D.E. 166 at 2 n.1, the defense would not only have a 

professional obligation to cross-examine each witness but also to consider presenting additional 

evidence in its case-in-chief to put each witness’ testimony into the proper context, discredit each 

witness, and/or recall each witness to elicit exculpatory information “beyond the scope” of the 

Government’s direct examination.  Mr. Clemens would most likely need to request additional 

time from the Court to accomplish these tasks because neither Anthony Corso nor David Segui 

have been foreseeable witnesses in this case until now. 

In addition, Mr. McNamee will also need to be recalled and extensively cross-examined 

about his relationship with Mr. Corso and Mr. Segui, as well as the numerous inconsistencies 

between Mr. McNamee’s, Mr. Corso’s, and Mr. Segui’s various accounts.  The Government 

concedes that the defense would be permitted to recall Mr. McNamee if the Government calls 

Mr. Corso and Mr. Segui.  The defense anticipates this will add multiple days of testimony to the 

trial.  It would be a shame to devote such resources to individuals otherwise unrelated to this 

case.  See, e.g., United States v. Martinez, 165 F.3d 34 (Table), at *4 (7th Cir. Sept. 1, 1998) 

(affirming exclusion of purported prior consistent statement because admission would be 

cumulative). 
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CONCLUSION 

 Accordingly, and for each of the reasons set forth above, this Court should deny the 

Government’s motion to admit prior statements by Mr. McNamee to Anthony Corso and David 

Segui regarding Mr. Clemens’s alleged use of HGH or Mr. McNamee’s storage of so-called 

physical evidence. 

  Respectfully submitted, 

  RUSTY HARDIN & ASSOCIATES, LLPx  
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