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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
UNITED STATES OF AMERICA   ) 
       ) 
  v.     )         Case No. 10-cr-21-RJL 
       ) 
RICHARD BISTRONG,    )  
       ) 
  Defendant.    ) 
        

MEMORANDUM IN AID OF SENTENCING  
 

Defendant, Richard Bistrong, by and through his counsel, submits this Memorandum in 

Aid of Sentencing to assist the Court in imposing sentence. 

1. Overview. 
 

This sentencing involves extraordinary and unprecedented cooperation.  Since well 

before the plea, Mr. Bistrong began doing all he could to make amends for his misconduct.  His 

cooperation started more than five years ago, including two-and-a-half years undercover, and is 

scheduled to continue.   

This cooperation has been extraordinary and unprecedented by its duration, the level of 

work and expertise involved, the personal sacrifices endured, and its international scope.1  The 

attention drawn by this cooperation has deterred other would-be Foreign Corrupt Practices Act 

(FCPA) offenders.  

To avoid a sentencing disparity, this Court should account for Mr. Bistrong’s cooperation 

in the context of other FCPA cases, especially those involving defendants who provided 

                                                 
1 Counsel acknowledges this Court’s disapproval of aspects of the Gabon Sting Operation (Gabon Sting), including 
the way in which it was investigated, the handling of Mr. Bistrong, and what it called “the government’s very, very 
aggressive conspiracy theory.”  That disapproval, however, should not negatively affect the credit Mr. Bistrong 
should receive for the cooperation he provided to the United States Government, as well as his international 
cooperation, especially his assistance to the UK government. 
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substantial assistance.  While there has been no comparable level of cooperation, defendants 

facing similar sentences, who provided far less time and effort, have received probation.   

Additionally, this Court should fully recognize the depth and breadth of Mr. Bistrong’s 

extraordinary cooperation so as to provide an incentive to other offenders to cooperate, 

especially in areas of law like the FCPA where it is difficult, if not impossible, to prosecute 

without cooperation.  The government has recognized the significance of this cooperation and 

has requested a 17 level downward departure pursuant to USSG § 5K1.1, resulting in a 

Guidelines offense level in Zone A.  The government has further recommended that Mr. 

Bistrong receive a non-incarceration sentence that includes a combination of probation, home 

confinement, and/or community service.   

In the context of all of his cooperation and its demands, Mr. Bistrong has also achieved 

extraordinary post-offense rehabilitation.  He overcame a serious drug addiction, recently 

celebrating his fifth year of sobriety.  He has dedicated himself to his family and the wellbeing 

of his children, and has made significant contributions to his community through volunteer work.  

As numerous letters attest, Mr. Bistrong is a changed man.  He has fully accepted responsibility 

for his actions and is profoundly remorseful for his misconduct.  We ask this Court to consider 

Mr. Bistrong’s extraordinary efforts to make amends.   

Mr. Bistrong knows his life was in disarray.  His sentencing is a significant part of the 

new path where he has taken responsibility for his actions, and committed himself to his family 

and to being a productive and positive member of the community. 

 This Memorandum provides the Court information relevant to its sentencing decision 

pursuant 18 U.S.C. § 3553(a).  It presents the underlying facts, background information 
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regarding Mr. Bistrong and his family, his extraordinary cooperation with the government, and 

his rehabilitation. 

2. Personal Background. 
 

A. Mr. Bistrong worked hard to succeed in business. 
 

Mr. Bistrong was born in October 1962 into a New York family with a multi-generational 

business.  In 1885, Mr. Bistrong’s great-grandfather emigrated from Eastern Europe and started 

Strong Uniform, a police uniform manufacturing business.  The family-run business was passed 

on from generation to generation.  In the mid-1960s, Mr. Bistrong’s father and cousin became 

owners, taking over from their respective fathers.  

By the early 1970s, DuPont, which had developed a new fabric (Kevlar) that could stop a 

bullet, began looking for manufacturers to purchase the fabric and manufacture bullet resistant 

police vests.  In response, Mr. Bistrong’s father and cousin created Point Blank Body Armor.  

Strong Uniform was sold around 1975 and the proceeds were reinvested into building Point 

Blank, where Mr. Bistrong worked through high school (1976 to 1980) in shipping and 

distribution.   

Mr. Bistrong graduated cum laude with high departmental honors from the University of 

Rochester in 1984.  That fall he pursued a doctorate in foreign affairs at the University of 

Virginia.  He planned on pursuing a career in academia and government.  He received a 

Master’s Degree in Foreign Affairs in 1985.2 

Around this time, Point Blank, although a start-up, was expanding.  Mr. Bistrong’s 

father and cousin promised him significant equity in Point Blank and enticed him away from 

pursuing a doctorate degree.  In January 1986, Mr. Bistrong began as Director of Marketing and 

                                                 
2 Mr. Bistrong funded his education through student loans, work-study, his own savings, and scholarships. 
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ultimately became its Executive Vice President.  By the early 1990’s, Point Blank was one of 

the largest manufacturers of bullet resistant vests in the world.  In 1992, a venture capital firm 

purchased Point Blank.  Unfortunately, Mr. Bistrong’s father and cousin reneged on their 

financial and succession promises to Mr. Bistrong and his brother, who also worked at the 

company.3   

Mr. Bistrong had to seek employment elsewhere.4  In January 1993, he was hired by a 

police uniform company.  He left in January 1995 to become Vice President of Sales and 

Marketing at American Body Armor (ABA), which was in bankruptcy at the time.  ABA was 

either going to grow quickly and survive, or expire.  He threw himself into his job, utilizing his 

reputation for honesty, hard work, and three generations of industry experience and grew the 

company’s domestic sales three-fold.  The company prospered, becoming Armor Holdings 

(Armor) around 1998. 

It was, however, a difficult period for Mr. Bistrong.  He was traveling 60 percent of the 

time and routinely worked over 60 hour weeks, including Saturdays.  In 1998, he became Vice 

President for International Sales where he grew sales by 20 percent, year after year.  Yet, he 

was now working 80-hour weeks and travel that had been confined to weekdays morphed into 

weekend travel.  By 2005, Mr. Bistrong was overseas 250 to 260 days per year.  

 During this time, Mr. Bistrong measured “success” in the collection of goods, size of his 

paycheck, expense of his vacations, and the car he drove.  He now measures success by the 

quality of his relationships with his family and his friends, and what he is doing for others. 

B.  Mr. Bistrong has worked hard to rebuild his family life. 
 

                                                 
3 Mr. Bistrong was devastated by this betrayal and sought treatment for what was diagnosed as situational 
depression. 
4 The company was soon thereafter put into Chapter 7 bankruptcy by its new owners and, as a consequence, Mr. 
Bistrong’s father and cousin did not realize much of the monetary potential of their sales agreement. 
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Mr. Bistrong married Carolyn Dees Bentley in 1987 and they had two children, Elizabeth 

born in 1991 and J.B. born in 1995.  The time away from his family and his commitment to 

work to the exclusion of everything else eventually led to the dissolution of the marriage in 2000. 

He had a short marriage with Nancy Soderberg, but it was during a period of heavy drug 

use and their relationship ended in 2007.  These failed relationships, however, became powerful 

teaching experiences for Mr. Bistrong.  He has turned a corner supported by a foundation of 

hard work and commitment to his family.  He has reconnected with his children and is in a 

strong, stable, and mutually supportive marriage.   

Mr. Bistrong began dating his wife, Ven, soon after the end of his relationship with Ms. 

Soderberg.  They were married in June 2009.  From the outset, she has been instrumental in 

his recovery, physically and spiritually.  Mr. Bistrong has remained drug free and sober for over 

five years, and, as a result of their relationship and marriage, he has revived his religious faith 

and regularly attends church.  In her letter, Ven wrote that at the outset of their relationship, Mr. 

Bistrong explained the –  

personal and legal issues he had begun to face.  As painful as it all was, he laid it 
all out – the drug use, the moral transgressions, and the financial wrong-doings.  
Some of that behavior was especially difficult for me to hear about and worse for 
him to share, but he did.  He also described how he had begun to make amends 
and was committed to setting his life back on track. 
 

Exh. A., Ven K. Letter.  Ven laid down this condition – “as long as we were dealing with the 

consequences of past wrong-doings, I would stand with, and by him no matter what.  If, from 

that day forward there were new actions (morally or legally wrong or objectionable), I would 

walk away.”  Id.  They are still together and “he has been a dedicated and loving husband” and 

“a dedicated and supportive father.”  Id. 
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Despite significant disruptions and reductions in his income, Mr. Bistrong has met all 

alimony and child support obligations.  In fact, he has exceeded those obligations, often paying 

more than twice what is owed because his ex-wife has had financial difficulties.   

 Mr. Bistrong has worked hard at all of his obligations as a father and has repaired his 

relationship with his children.  This task was made all the more difficult by the time, travel, and 

secrecy required by his undercover cooperation – “[T]he years of undercover cooperation had 

exacerbated the already strained relationship and mistrust between Richard and his children that 

was already there as a result of past substance abuse.”  Id.; See also Exh. A., J.B. Letter.  

Regardless of these challenges, Mr. Bistrong worked to rebuild those relationships and is, today, 

actively involved in their lives and important to their wellbeing as young adults, especially with 

their academics.  

 His children’s therapist described Mr. Bistrong’s commitment to their emotional and 

academic wellbeing and his “countless discussions with his children regarding his desire for 

them to succeed in life so as to improve their academic motivation.”  Exh. A., Dr. Kaplan 

Letter.  He has “played a very active role in his children’s school life” and has been “committed 

to do whatever he had to do, and sacrifice whatever was necessary” to ensure they have had 

access to the best education.  Exh. A., Reed Letter.  This summer he designed an “academic 

boot camp” for his son, J.B., a high school junior.5  This camp is helping J.B. to “get organized 

and prepared for the rest of high school.”  Exh. A., J.B. Letter.  Elizabeth just finished her 

sophomore year in college, having maintained a 3.8 GPA.  He speaks with her every day (he is 

“the first person on her speed dial”) and “has contributed significantly to [her] success in the 

classroom as well as in [her] personal life.”  Exh. A., E. Bistrong Letter. 

                                                 
5 J.B. has been diagnosed with severe Attention Deficit Disorder and Mr. Bistrong has been making sure his special 
education needs are met. 
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 Numerous members of his community have written to attest to his dedication to his 

family and support the fact that he has reordered his life so that his family and relationships are 

most important.  Mr. Bistrong speaks with other parents of “the importance of being actively 

involved in [his] children’s lives and the positive impact it has on them going forward.”  Exh. 

A., Young Letter.  A friend and client observed that “both of his children depend on him for 

guidance and his advice to help them along life’s path” and that “it has been Richard who has 

spoken most eloquently to me to remind me of the person I really want to be.” Exh. A., 

O’Halloran Letter.  His neighbor wrote that Richard is “a very devoted and loving husband who 

has been blessed with a wonderful wife whom he respects and adores.”  Exh. A., Vail Letter.   

Mr. Bistrong even repaired what had appeared to be an irreparable relationship with his 

brother, Craig.  Mr. Bistrong went from being a person Craig “never wanted to see again” to 

become “over the last few years . . . my friend, my brother, a confidante, a brother-in-law to my 

wife and an Uncle to my children.”  Exh. A., Strong Letter. 

Mr. Bistrong hopes that his children learn from his mistakes.  To this end, he has not 

tried to hide his misconduct or drug addiction from his family.  He told his son “of his 

wrongdoing and his regret for what he did … and has explained to [him] and shown [him] how 

important the way we deal with our mistakes is.”  Exh. A., J.B. Letter.  And they have 

witnessed “his immense effort to make up for his past and change for the future.”  Exh. A., E. 

Bistrong Letter.  He has even “on occasion brought his son [J.B.] to an A.A. meeting.”  Exh. 

A., Nemerson Letter.  

C.  For more than five years, Mr. Bistrong provided extensive and extraordinary  
cooperation and is committed to providing additional cooperation. 

 
In August 2006, Mr. Bistrong retained counsel to begin unraveling overseas tax issues 

and pay his federal tax obligations.  Soon after, he filed revised tax returns for 2003-2005 and 

Case 1:10-cr-00021-RJL   Document 16   Filed 07/23/12   Page 7 of 46



8 
 

paid all tax liabilities, interest, and penalties.  At that time, there was no IRS amnesty program 

so he had no guarantee his submissions would not result in prosecution.   

The United Nations (UN) began investigating contract irregularities in January 2007.  In 

February, Armor began its own due diligence investigation as a result of its pending sale to BAE.  

During this investigation, Mr. Bistrong and his counsel had meetings and teleconferences with 

Armor where his and other employees’ misconduct was discussed.  Even after his termination 

from Armor, Mr. Bistrong offered to continue meeting with Armor to further detail systemic 

problems there, but Armor decided not to meet further. 

(1)  Immediate and Valuable Cooperation.   

The Department of Justice (DOJ) called Mr. Bistrong’s counsel in late May 2007 to 

discuss the UN and other issues.  The DOJ acknowledged Mr. Bistrong’s extensive cooperation 

with the Armor investigation, stating that his candor “with the company will go a long way 

toward mitigation” of his misconduct.  In June 2007, Bistrong began cooperating.6   

Leading up to and during the course of meetings with the government, Mr. Bistrong 

prepared extensively to organize and present issues regarding Armor’s violations and compliance 

issues, and to assist the government in its inquiries into possible industry-wide FCPA violations.  

He also later helped the Securities and Exchange Commission (SEC) in its investigation of 

Armor.  His extensive assistance detailing Armor misconduct saved considerable investigative 

resources. 

He also provided information about the international arms trade, the UN, possible FCPA 

violations, and his own misconduct.  He provided information regarding issues of concern to 

the U.S. Army, the Departments of Commerce and State, the SEC, and a DOJ investigation of 

                                                 
6 We understand the government will be submitting a more detailed presentation of Mr. Bistrong’s cooperation in a 
§ 5K1.1 motion being filed contemporaneously with the filing of this memorandum. 
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bulletproof vest reliability.  In fact, one FBI agent (now retired) involved in the proffer sessions 

has written the Court to say that “in my 26 years as an FBI agent, it was the best-prepared and 

most thorough proffer session I had seen” and that “it was apparent by his approach to the 

proffer session that he was thoroughly committed to assisting us.”  Exh. A., Desing Letter.  

Mr. Bistrong also assisted the Southern District of New York in an investigation, unrelated to his 

own misconduct, of a prominent individual who ultimately pleaded guilty. 

(2)  Undercover Work.   

Mr. Bistrong began his undercover role in July 2007 and continued until January 2010 

when the Gabon Sting was publicly revealed.7  Aside from the Gabon Sting, Mr. Bistrong’s 

cooperation was the basis for an unprecedented national and international program to identify 

and curtail potential FCPA and other export and financial crimes.  “It was the first and only 

program of its kind” and “held the promise of improving international cooperation in 

investigating overseas corruption.”  Exh. A, Desing Letter.   

The work included an unprecedented (in white collar investigations) international 

undercover component and proceeded in three phases.8  First, he worked with the government 

to identify individuals in the military and law enforcement products industry involved in paying 

bribes to foreign government officials.  He recorded conversations with those individuals to 

obtain evidence of that previous illegal conduct.  For example, in Las Vegas in February 2008, 

he worked with the City of London Police and the FBI.  During that trip, Mr. Bistrong 

conducted 15 undercover meetings (rendering more than 24 hours of recordings) in just three 

days.     

                                                 
7 Mr. Bistrong had been working undercover for almost two years before the Gabon Sting even started. 
8 Mr. Bistrong received no formal training to prepare him for his work undercover.  An FBI Agent posing 
undercover receives, in addition to other training, months of specialized undercover training.  Mr. Bistrong’s 
family received no training or preparation and (except for his wife) he was prohibited from revealing or explaining 
his undercover work until its completion. 
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Second, he worked with individuals involved in the first phase and their business 

associates on real deals that involved paying bribes to foreign government officials.  In the third 

phase (which did not start until the Spring of 2009), Mr. Bistrong worked with the FBI in the 

undercover Gabon Sting involving many of the individuals from the previous two phases, as well 

as their business associates.  During the third phase, Mr. Bistrong was also still assisting the 

government in gathering evidence regarding real-world criminal violations. 

As part of the cooperation, the government instructed Mr. Bistrong to create a successful 

international defense trade business utilizing his experience and contacts.  The business 

included both legitimate transactions and undercover, illegal transactions (fully vetted and 

authorized by the FBI and DOJ).  For two and a half years (July 2007 - January 2010), the 

government used The Bistrong Group as a front for its undercover operations.9   

Mr. Bistrong’s cooperation was extraordinary.  A typical cooperator reads documents 

and submits to interviews regarding prior criminal conduct and their co-conspirators.  While 

this cooperation is valuable and praiseworthy (and given considerable credit at sentencing), it 

does not come close to the level of cooperation Mr. Bistrong provided.  He explained the 

industry and loopholes in enforcement and how individuals and companies exploit or could 

exploit those loopholes to violate FCPA, export controls, and other trade laws.   

Even his undercover work was extraordinary.  Usually, an undercover cooperator is 

involved for a short time, introduces targets to an undercover FBI agent who takes over, and the 

undercover cooperator is removed.  However, here the government decided the industry and 

                                                 
9 Proceeds of undercover, illegal conduct were deposited into a separate bank account and forfeited to the United 
States Treasury.  Proceeds from legitimate, legal transactions funded The Bistrong Group.  Because the 
government had no right in the proceeds of legitimate transactions, Mr. Bistrong was allowed to keep the profits.  
The government monthly stipend of $5,000 (often provided in undercover operations) was stopped as unnecessary 
due to the success of his legitimate business.  Mr. Bistrong used the legitimate money he earned over the two-and-
a-half years to satisfy marital debts as a result of his divorce and other financial obligations, including child support 
and education costs, taxes, costs associated with the short sale of his home, a divorce settlement, and legal fees. 
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operation were too complicated for Mr. Bistrong to be removed from his role.  In fact, it is 

believed that the length of Mr. Bistrong’s undercover role is the longest in history in a white-

collar criminal investigation. 

Around the summer of 2008, the FBI designated the operation a Group One, an 

acknowledgement of its success that meant the commitment of significant additional resources.  

The government decided the scope and course of the investigation, and the methods to use.  It 

was also the government’s decision which individuals and entities to pursue.  These decisions 

were informed by thousands of recorded phone calls, thousands of emails, hundreds of hours of 

recorded meetings, and other evidence obtained by Mr. Bistrong’s work.    

Mr. Bistrong’s undercover work revealed numerous additional and real-world crimes that 

would not have been discovered but for his work.  The investigation and pursuit of these real-

world crimes have been delayed pending the outcome of the Gabon Sting trials, but it is our 

understanding that these cases are now proceeding.   

In addition, as a necessary part of his undercover work, Mr. Bistrong was ready to testify 

at any trial related to the Gabon Sting.  He prepared extensively for both trials to ensure he gave 

correct and honest testimony, without regard to the outcome.  Starting in the Spring of 2010, 

Mr. Bistrong began months of preparation including the review of massive volumes of recorded 

conversations of phone calls and meetings, emails and text messages.  He specifically prepared 

for more than three months for both trials, requiring that he be away from family, work, and 

volunteering.  During the second trial, Bistrong testified for 17 court days over more than four 

weeks.10   

(3)  International Work.   

                                                 
10 He testified on direct and re-direct for four days and was subjected to cross-examination by six different defense 
counsel for 13 court days. 
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Mr. Bistrong was part of groundbreaking international work.  In early 2009, he worked 

undercover in a Middle Eastern Country.  Once in 2007 and twice in 2008, he worked with the 

City of London Police in London and Manchester to record meetings with high-value, high-level 

UK (and other country) targets identified by the UK authorities and under their direction.  He 

also assisted the UK Serious Fraud Office and the Crown Prosecution Service and met 

extensively with officials from Her Majesty’s Revenue and Customs department (HMRC) to 

discuss its investigations into criminal activity.  

Although his testimony was avoided to protect the United States undercover operation, 

Mr. Bistrong’s assistance and cooperation helped lead to the arrest and conviction of UK 

citizens, Gideon Sarig (an illegal arms dealer), Jason Teal, and Glynn Jones.  In February 2010, 

Mr. Sarig was convicted by a UK jury of numerous counts of UK arms export violations, 

unrelated to Mr. Bistrong but brought to the attention of UK authorities through his undercover 

work.11  Mr. Teal and Mr. Jones pleaded guilty, based in part on evidence provided by Mr. 

Bistrong, to export control violations while at Armor.  United Kingdom Delegation to the 

OSCE, Note No. 23/11, Information Exchange on the Control of Brokering of Small and Light 

Weapons at 4.12 

(4)  Summary of Cooperation.   

Mr. Bistrong’s good faith commitment to cooperation is well demonstrated.  Much work 

was without a plea agreement, which was not finalized until February 2, 2009, more than a year-

and-a-half after he began.  He never hesitated in cooperating even though he would be working 

                                                 
11 Mr. Sarig “supplied hundreds of pump-action shotguns and ammunition, Uzi sub machine guns and over 5,000 
anti-riot shields, to various countries including Israel, Venezuela, Senegal, Peru, Nigeria, and Gabon with complete 
disregard to UK law.”  United Kingdom Department for Business, Innovation and Skills, Export Control 
Organisation, “Notice to Exporters: Two arms dealers convicted for trading illegally in military goods without trade 
control licences” (Feb. 28, 2010), available at http://www.bis.gov.uk/assets/biscore/eco/docs/notices-to-
exporters/2010/nte201008.doc. (Last accessed July 23, 2012.) 
12 Available at http://www.osce.org/fsc/89342. (Last accessed July 17, 2012.) 
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in an industry where he would be asked to target connections and friendships borne of a multi-

generational family business.  He never hesitated in cooperating even though some targets were 

dangerous.  For example, one target claimed to have mob connections and that he had a hit man 

ready to kill two company officials if an investigative meeting did not go well.  Other targets 

had connections to foreign intelligence services.  The undercover work he performed in a 

Middle Eastern Country was dangerous on a number of levels.  He was without benefit of an 

FBI support team and warned about the risk of foreign imprisonment due to internal political 

disputes. 

Since the end of undercover operations in January 2010, Mr. Bistrong has continued to 

assist with ongoing investigations in a traditional, non-undercover role, bringing his total 

cooperation to more than five years.  He has also recently agreed to be interviewed by another 

foreign authority.  Regardless of this Court’s sentencing decision, Mr. Bistrong is committed to 

assisting the government in other investigations. 

3. Numerous factors must be considered in determining an appropriate 
sentence. 

 
United States v. Booker, 543 U.S. 220, 226-27 (2005) held that the mandatory Sentencing 

Guidelines system violated the Sixth Amendment.  Post-Booker, “the Guidelines are only one 

of [seven] factors to consider when imposing a sentence,” and “§ 3553(a)(3) directs the judge to 

consider sentences other than imprisonment.”  United States. v. Gall, 552 U.S. 38, 59 (2007).13  

“Courts may vary [from Guidelines ranges] based solely on policy considerations, including 

disagreements with the Guidelines.”  United States v. Kimbrough, 552 U.S. 85, 29 (2007).   

                                                 
13 “[A]s a procedural matter a sentencing court must still begin its analysis by calculating the correct Guidelines 
sentence.”  United States v. Motley, 587 F.3d 1153, 1158 (D.C. Cir. 2009) (citing Nelson v. United States, 129 S. 
Ct. 890, 891 (2009)). 
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In addition to the advisory calculation, this Court must consider all mitigating factors and 

individual characteristics.  Under 18 U.S.C. § 3553(a) the sentence must be “sufficient, but not 

greater than necessary, to comply with the purposes set forth in paragraph (2),” which are “the 

need for the sentence imposed –  

(A) to reflect the seriousness of the offense, to promote respect for the law, and to 
provide just punishment for the offense; 

 
(B) to afford adequate deterrence to criminal conduct; 

 
(C) to protect the public from further crimes of the defendant; and 

 
(D) to provide the defendant with needed educational or vocational training, 

medical care, or other correctional treatment in the most effective manner.” 
 
18 U.S.C. § 3553(a)(2).  In “determining the particular sentence to be imposed,” the Court must 

consider the purposes set forth in §3553(a)(2), the nature and circumstances of the offense and 

the history and characteristics of the defendant, the need to avoid unwarranted sentencing 

disparities and the need to provide restitution to any victims of the offense.  See 18 U.S.C. § 

3553(a)(1)—(7).  These factors are addressed below. 

A. The Nature and Circumstances of the Offense. 
 
 Mr. Bistrong cooperated for more than a year-and-a-half before there was a signed plea 

agreement.  In pleading guilty to 18 U.S.C. § 371 he acknowledged conspiring with others to:  

make corrupt payments to foreign officials, falsify Armor’s books and records per the Foreign 

Corrupt Practices Act14 (FCPA), and export controlled goods without authorization in violation 

of the International Emergency Economic Powers Act15 and the Export Administration 

Regulations.16 

 The conspiracy occurred from 2001 to 2006 and included the following conduct: 

                                                 
14 15 U.S.C. § 78dd-1, et seq. 
15 50 U.S.C. §§ 1701-1706. 
16 15 C.F.R. §§ 736.2, 764.2 and 774. 
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• The United Nations: From 2001 to 2006, Mr. Bistrong’s involvement in paying an 

unknown portion of $227,750 (that had been paid as sales commissions to an Armor 

agent) to a United Nations official through an agent.  The bribes allowed Armor to 

obtain inside, non-public information, which resulted in Armor’s contract for bullet resistant 

vests.  The payments have never been quantified, but Mr. Bistrong confirmed that payments 

were made during his undercover cooperation in a recorded discussion with the Armor agent.  

No one else has been charged for this conduct in the United States or abroad;  

• The Netherlands: In 2003, Mr. Bistrong’s involvement in paying $15,000 to a Dutch 

Procurement Officer (via an Armor agent) for his assistance in obtaining a pepper 

spray contract.  The Dutch Procurement Officer used his influence within the KLPD to 

issue a tender specifying a specific type of pepper spray manufactured by Armor and no 

other bidder.  The pepper spray manufactured by Armor was a naturally based capsicum 

pepper.  There is no question as to its quality or effectiveness.  No one else has been 

charged for this conduct in the United States or abroad;   

• Nigeria: In Spring of 2006, Mr. Bistrong’s involvement in agreeing to make an 

unspecified payment to an official with the Independent National Election Commission 

of Nigeria (“INEC”) for the sale of fingerprint ink pads.   An INEC official told an 

Armor employee it would purchase the ink pads if he were paid a kickback.  Although she 

did not report to Mr. Bistrong, this Armor employee approached him about how to carry out 

this payment.  He advised her to have the official designate an outside company for 

payment.  No purchase was ever made and no money was ever paid to any government 

official.  No one else has been charged for this conduct in the United States or abroad. 

• Books and Records:  From 2001 to 2006, Mr. Bistrong’s involvement in misreporting 

on AH’s books approximately $4.4 million in payments to agents and other third-party 

intermediaries (collectively, “the Products Group Agents”) for assistance in obtaining 

business from foreign government customers.  End users were sent an invoice, which 

included a fee the Products Group would pay to the Products Group Agents – a so-called 

“pro-forma” invoice.  At the same time, Armor created a false invoice – a so-called “net” 

invoice – which would not contain that amount.  Armor’s accounting department entered 

the data from the false “net” invoices into its books and records.  Armor’s Chief Financial 

Officer created this system to avoid answering auditor questions about commissions paid to 
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agents.  Mr. Bistrong helped carry it out.  Neither Armor’s CFO nor anyone else has been 

charged for this conduct in the United States or abroad. 

• Export Controls:   In the Spring of 2004, Mr. Bistrong’s involvement in the shipment 

of controlled goods from the United States without first obtaining a proper export 

license.  In November 2003, Armor’s International Sales Subsidiary, located in the United 

Kingdom, received an order for 225 ballistic armor vests and 100 ballistic helmets from the 

Kurdistan Regional Government (“KRG”), a government entity located in Iraq and allied 

with the United States.  Armor applied for a UK license, but it was denied.  In March 

2004, Messrs. Teal and Bistrong shipped the vests and helmets to the United States for the 

purpose of re-shipping the products to the KRG.  They used an existing United States 

Department of Commerce open license to the United Arab Emirates (“UAE”) to export the 

products to KRG representatives in the UAE.17 18     

 

B. Similar FCPA cases show a sentence of incarceration for Mr. Bistrong would produce a 
sentencing disparity. 

 
The Court must consider “the need to avoid unwarranted sentence disparities among 

defendants with similar records who have been found guilty of similar conduct.”  18 U.S.C. § 

3553(a)(6). “Before Booker, the then-mandatory Sentencing Guidelines effectively foreclosed 

any consideration of this sentencing factor unless the Guidelines had not ‘adequately’ taken the 

circumstances into consideration.”  United States v. Doe, 412 F. Supp. 2d 87, 91 (D.D.C. 2006) 

                                                 
17 No other member of the conspiracy has been charged by the United States.  The only member who has been 
charged with any crime was Mr. Teal, Managing Director at Armor Holdings International, who (along with Mr. 
Jones) was charged in the UK thanks in part to Mr. Bistrong’s assistance.  In June 2010, Mr. Teal pleaded guilty to 
UK export control violations.  The only other Armor employee to be charged was Mr. Jones, who was not a 
member of the conspiracy.  He pleaded guilty in the UK to export control violations.  U.K. Delegation to the 
OSCE, Note No. 23/11 at 4.     
18 On July 13, 2011, Armor entered into a Deferred Prosecution Agreement with the Fraud Section whereby it 
admitted its subsidiary, Armor Products International (“API”) and its employees and agents made corrupt payments 
to a UN procurement official to induce that official to provide non-public, inside information, and cause the UN to 
award body armor contracts to API.  DPA, App. A, ¶8.  It further admitted that “Armor employees falsely 
recorded the nature and purpose of these improper payments, as well as other payments, in Armor’s books and 
records.”  Id.  Armor admitted to approximately $1 million profit from corrupt payments to U.N. officials.  Id. at 
¶19.  It further admitted that approximately $4.4 million in payments to agents and other third-party intermediaries 
were illegally kept off its books and records.  Id. at ¶21. 
Armor agreed to pay $10,290,000, to maintain a compliance program, and report to the Fraud Section on the 
program’s status, to cooperate fully with law enforcement, and not to commit further crimes.  In return, the 
government did not prosecute Armor for its illegal conduct. 
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(Bates, J.)  “Now that the Guidelines are advisory, however, judges are free—and perhaps 

required—to take account of sentence disparities when devising a punishment for a particular 

offender.”  Id. (emphasis added), see also Kimbrough v. United States, 552 U.S. 85, 108 (2007) 

(“Section 3553(a)(6) directs district courts to consider the need to avoid unwarranted 

disparities—along with other § 3553(a) factors—when imposing sentences.  Under this 

instruction, district courts must take account of sentencing practices in other courts . . . .”) 

(Emphasis added.)  “The kind of ‘disparity’ with which § 3553(a)(6) is concerned is an 

unjustified difference across judges (or districts) rather than among defendants to a single case.”  

United States v. Boscarino, 437 F.3d 634, 638 (7th Cir. 2006) (Easterbrook, J.)   

 Similar FCPA cases show a sentence of incarceration would produce disparity.  FCPA 

prosecutions are relatively rare and of recent vintage. Accordingly, the Court has a somewhat 

limited pool of sentences imposed in other jurisdictions to consider as it seeks to avoid 

“unjustified differences across judges or districts.”  Boscarino, 437 F.3d at 638.  Nonetheless, 

other districts show that probation under circumstances similar to this case is common.   

 In United States v. Kim Anh Nguyen, Case No. 2:08-cr-00522-TJS (E.D. Pa. Sept. 8, 

2010), the defendant pleaded guilty to one count of conspiracy to violate the FCPA, one 

substantive FCPA count, and one count of money laundering.  The defendant’s offense level 

was 27 with an advisory guidelines range of 70-87 months.  Id., Gov’t Sent. Mem. and Mot. for 

Downward Departure [ECF No. 194] at 3-5.   

 Kim’s cooperation was significantly less than Mr. Bistrong’s.  It consisted of “me[eting] 

with the government on approximately two occasions to explain the business practices and 

financial records” of the target corporation.  Id. at 7.  She “did not begin providing information 

until shortly before trial.”  Id.  Because all remaining defendants pleaded guilty, she did not 
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have to testify.  In its 5K motion, the government argued that “only a substantial sentence of 

incarceration below the advisory guideline range will properly recognize Kim Nguyen's 

cooperation while at the same time adequately deter others in this industry from committing 

similar crimes, punish Kim Nguyen sufficiently for her criminal conduct, promote respect for the 

law and for U.S. Treaty obligations, and advance all the goals of sentencing.”  Id. at16-17 

(emphasis added).  Nonetheless, Kim was sentenced to two years probation, 200 hours of 

community service, a $20,000 fine, and a $300 special assessment.  Id., Judgment in a Criminal 

Case [ECF No. 202] at 2-3. 

 Another recent example of an FCPA cooperator is United States v. Elkin, Case No. 4:10-

cr-00015-JLK (W.D. Va. Nov. 20, 2010).  Elkin pleaded guilty to one count of conspiracy to 

violate the FCPA.  Id., Plea Agreement [ECF No. 12] at 1.  He had an offense level of 30 with 

an advisory guidelines range of 97-121 months, reduced to 60 months by operation of the 

conspiracy count’s five-year statutory maximum sentence.  Id., Tr. of Sentencing Proceedings 

[ECF No. 29] at 2:19-25.  Although the government recognized Elkin’s substantial cooperation, 

id. at 19:17-20, it argued that “[t]he United States took into account the defendant’s cooperation 

when we decided to file only a one-count information charging the defendant with conspiracy, 

which effectively caps his sentence at 60 months or five years.”  Id. at 22:5-9.  Accordingly, 

the government recommended a sentence of 38 months’ imprisonment.  Id. at 22:19.   

In granting probation, Judge Kiser opined: 

Now, addressing the motion for substantial assistance, in my experience I have 
never seen a more detailed or eager defendant—more detailed assistance or a 
defendant eager to help. As the prosecution has pointed out, the government 
would have been hard put to make a case against the corporations without the 
assistance of Mr. Elkin. And as has been mentioned, he not only testified before 
the grand jury, he submitted himself to a deposition with the SEC and met at 
least once, maybe more, with the FBI for interviews. The term “substantial 
assistance” almost understates what Mr. Elkin did in this case. And I think it 
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merits very, very serious consideration. And based on that, as I say, I'll grant the 
motion and impose the sentence. 
 

Id. at 26:13-25 – 27:1 (emphasis added).  Elkin received three years probation, a $5,000 fine, 

and a $100 special assessment.  Id., Judgment in a Criminal Case [ECF No. 26] at 2, 4.      

 If “‘substantial assistance’ almost understates” Elkin’s cooperation, consisting of grand 

jury testimony, an SEC deposition, and “at least” one FBI interview, what description is 

appropriate to describe Mr. Bistrong’s years of undercover work against friends and associates, 

international undercover work, hundreds hours of interviews with the FBI and federal 

prosecutors, and 14 days of trial testimony, including nine days of cross examination?  It is 

extraordinary and unprecedented.  

 In another FCPA cooperator case, on December 6, 2011, Wojciech Chodan pleaded 

guilty to one count of conspiracy to violate the FCPA.  United States v. Chodan, Case No. 4:09-

cr-98 (S.D. Tex Dec. 6, 2011).  The advisory guidelines range was five years imprisonment, 

pursuant to U.S.S.G. § 5G1.1.  Id., Plea Agreement [ECF No. 23] at ¶16.  Judge Ellison 

sentenced Chodan to one year of unsupervised probation and a $20,000 fine.  Id., Judgment in 

a Criminal Case [ECF No. 93] at 2.  Although the Sentencing Memoranda and Judge Ellison’s 

Statement of Reasons remain sealed, the DOJ press release noted that defendant’s “substantial 

assistance in the investigation and prosecution of other defendants was reflected in the sentences 

the court imposed.”  Prof. Michael Koehler, “Testing Innocence,” FCPA Professor (Feb. 27, 

2012).19 

 Most recently, in United States v. Vasquez, No. 1:10-cr-20894 (S.D. Fl. Dec. 17, 2010), 

Judge Seitz sentenced the defendant to probation on April 25, 2012.  The defendant stipulated 

to an offense level of 29 (87-108 months), reduced to 60 months by the statutory maximum.  Id., 

                                                 
19 Available at http://www.fcpaprofessor.com/testing-innocence.  (Last accessed July 23, 2012.) 
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Plea Agreement [ECF No. 17] at 5.  In its 5K motion, the government noted that “based in 

significant part on Vasquez’s cooperation, a grand jury returned an indictment against” two 

senior executives at a Miami-based wholesale telecommunications services provider.  Id., Mot. 

for Downward Departure [ECF. No. 40] at 2.  “[A]gain based in significant part on the 

cooperation of Vasquez,” the government obtained guilty pleas to conspiracy to violate the 

FCPA against those two individuals.  Id.  Although the government recommended a sentence 

of 36 months; the court sentenced him to three years probation. 

The low sentences given in FCPA cooperator cases are not outliers even when compared 

to cases not involving cooperators.  The trend in FCPA cases nationwide is of imposing 

sentences “dramatically below the applicable Guidelines range.”  Gary Stein, “Sentencing of 

Individuals in FCPA Cases,” Business Crimes Bulletin, Vol. 18, No. 5 (Jan. 2011) at 1.  Of 

FCPA defendants sentenced post-Booker, 81% received a below-Guidelines sentence.  Id.  

The median FCPA sentence among the 36 individuals sentenced between 1998 and the Stein 

study in January 2011 was twelve months.  Id. at 2.  Among those who did not cooperate, 

nine of the 18 (and eight of the 13 post-Booker) defendants received a below-Guidelines 

sentence, with an average prison sentence of just over 24 months.  Id.   

Counsel has been unable to find any case, let alone an FCPA case, where a defendant has 

provided the depth and degree of cooperation that even approaches Mr. Bistrong’s.  There was, 

however, a recent case involving Adam Smith, a portfolio manager at the hedge fund Galleon 

Group who worked undercover for a short time.  In January 2011, he pleaded guilty to one 

count of conspiracy to commit securities fraud and one substantive count of securities fraud.  

United States v. Smith, Case No. 11-cr-79, Gov. 5K1.1 Ltr. [ECF No. 10-1] at 1 (S.D.N.Y.).  

Mr. Smith began cooperating with the government in November 2010.  Id. at 8.  In its 5K 
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Letter, the government noted that, “[i]n connection with various investigations, Smith met with 

FBI agents and/or federal prosecutors for over 150 hours.”  Id. at 10-11.  The government also 

singled out Smith’s undercover cooperation against close friends as particularly deserving of the 

court’s consideration: 

In addition to proffers, at the direction of the FBI, Smith consensually recorded 
approximately thirteen calls with approximately eight individuals over a two-
week period. * * * Consensually recording calls with subjects of the 
Government’s ongoing investigations is always a difficult and emotional task for 
cooperating witnesses. Smith prepared extensively for these conversations, and 
worked with the FBI agents closely prior to making them and followed the FBI’s 
instructions carefully in responding to statements made by the subjects of the 
investigation during these calls. Some of the individuals with whom Smith 
recorded conversations were friends of Smith. The diligence and manner in 
which Smith provided assistance through consensually recorded 
conversations warrants particular praise. 
 

Id. at 11 (emphasis added).  The court in that case gave a sentence of two years probation, 

emphasizing the importance of recognizing the role and necessity of cooperators in areas of the 

law where it is difficult to uncover wrongdoing.  Peter Lattman, “After Cooperating With 

Prosecutors, Hedge Fund Official Is Spared Prison,” N.Y. Times at B9 (June 27, 2012) (“[Judge 

Jed S. Rakoff] added that cooperation in insider trading cases should be rewarded because the 

crime, in many instances, can be so difficult to detect.”) 

As the Court considers § 3553(a)(6) and endeavors to avoid “unjustified differences 

across judges or districts,” Boscarino, 437 F.3d at 638, it should consider the value placed on the 

cooperation of defendants by other courts and weigh that value against the extraordinary 

cooperation of Mr. Bistrong (as symbolized by the government’s recommendation of a 17 level 

downward departure).  It should also consider sentences given in FCPA cases to those who did 

not cooperate at all. 

C. History and Characteristics of the Defendant. 
 

Case 1:10-cr-00021-RJL   Document 16   Filed 07/23/12   Page 21 of 46



22 
 

(1)  Mr. Bistrong’s Cooperation has been unprecedented. 
 

A defendant’s cooperation is considered so central to a court’s sentencing decision, that 

courts have determined that the circumstances of a defendant’s cooperation should be taken into 

account even if the government does not make a § 5K1.1 motion.   

 Pre-Booker, the only way a court could consider a defendant’s cooperation was in the 

context of motion by the Government under 5K.  United States v. Motley, 587 F.3d 1153, 1158 

(D.C. Cir. 2009) (citing In re Sealed Case, 181 F.3d 128, 136 (D.C. Cir. 1999)).  Subsequent to 

Booker, courts should 

consider the history and characteristics of the defendant within the meaning of 18 
U.S.C. § 3553(a)(1), as well as the other factors enumerated in § 3553(a), and 
should take under advisement any related arguments, including the contention that 
a defendant made efforts to cooperate, even if those efforts did not yield a 
Government motion for a downward departure pursuant to U.S.S.G. § 5K1.1 
 

United States v. Fernandez, 443 F.3d 19, 33 (2d Cir. 2006) (emphasis added, quotations 

omitted).  See also Motley, 587 F.3d at 1158 (stating that “numerous circuits have since 

[Booker] held that a sentencing judge may now take a defendant's cooperation with authorities 

into account in crafting an appropriate sentence, even if the government declines to file a motion 

pursuant to § 5K1.1,” relying on United States v. Gardellini, 545 F.3d 1089 (D.C. Cir. 2008), 

which “affirm[ed], without referencing § 5K1.1, a below-Guidelines sentence that was based in 

part upon the defendant’s cooperation.”) 

 Fernandez noted that “Section 3553(a)(1), in particular, is worded broadly, and it 

contains no express limitations as to what ‘history and characteristics of the defendant’ are 

relevant. This sweeping provision presumably includes the history of a defendant’s cooperation 

and characteristics evidenced by cooperation, such as remorse or rehabilitation.”  Fernandez, 

443 F.3d at 33.   
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Mr. Bistrong committed from the outset to cooperate with the government and never 

wavered despite the risks and sacrifice.  The statistics of his cooperation are impressive.  He 

has cooperated for more than five years and continues to cooperate with ongoing investigations.  

He will soon meet with an additional foreign authority to assist with an investigation pursuant to 

a Mutual Legal Assistance Treaty request.  There are other ongoing investigations that had been 

put on hold due to the Gabon Sting trials, some sparked by the undercover work and others from 

disclosures by Mr. Bistrong.  And the DOJ continues to seek and get information from him 

about the law enforcement and military supply industry.   

His undercover work lasted more than two-and-a-half years and entailed more than 200 

recorded face-to-face meetings adding up to more than 500 hours of recordings.  There were 

approximately 24,000 recorded telephone conversations, more than 10,000 operational text 

messages, and more than 60,000 operational emails.  This tally does not take into account the 

countless hours he spent preparing for meetings or debriefing and extensive domestic and 

overseas travel.  It also does not account for time spent reviewing documents and meeting with 

the FBI on other investigations.  Additionally, it does not include that some of this extensive 

undercover work happened in the Middle East and the UK.   

 Mr. Bistrong also gave truthful and extensive trial testimony, over 17 court days, 

including 13 days of cross-examination.20  This cooperation and what it demonstrates as to Mr. 

Bistrong’s remorse and his respect for the law, and the punishment already imposed on Mr. 

Bistrong are factors that should be considered by the Court.  This Court should also fully 

recognize the depth and breadth of Mr. Bistrong’s extraordinary cooperation so as to provide an 

                                                 
20In sentencing cooperator Ronald Manzo to 3 years probation in a New Jersey public corruption case [United States 
v. Manzo, Case No. 2:09-cr-864 (D.N.J. Nov. 17, 2009)] on May 12, 2011, Judge Jose Linares specifically pointed 
to the ordeal of cross-examination as a factor counseling leniency: “He subjected himself to very thorough and 
zealous cross examination in the Elwell case.”  Jason Grant, “In corruption case, one gets probation, one gets 
prison,” The Star-Ledger (Newark, NJ) at 2 (May 2, 2012). 
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incentive to others to cooperate, especially in areas of law like the FCPA where it is especially 

difficult to capture wrongdoers. 

(2) Extraordinary Post-Offense Rehabilitation.  
 

In a pre-Booker case, the D.C. Circuit held that defendants’ claims of extraordinary 

rehabilitation are typically considered within the Guidelines as part of § 3E1.1, acceptance of 

responsibility.  United States v. Harrington, 947 F.2d 956, 962 (D.C. Cir. 1991).  However, 

the court “le[ft] open the possibility that, on rare occasion, a further reduction might be in order, 

but only when and if the rehabilitation is so extraordinary as to suggest its presence to a degree 

not adequately taken into consideration by the acceptance of responsibility reduction.”  Id. 

citing United States v. Sklar, 920 F.2d 107, 116 (1st Cir. 1990) (internal quotations omitted).21   

Because this is a statutory maximum case, Mr. Bistrong has received no credit for his 

acceptance of responsibility.22  Therefore, not only is his acceptance of responsibility not 

accounted for, but also his extraordinary rehabilitation is “not adequately taken into 

consideration by the acceptance of responsibility reduction.”  Id.  

Mr. Bistrong has made productive use of every minute of his extended period of 

cooperation.  This period has given him an opportunity to demonstrate substantive 

rehabilitation not just through his cooperation, but also in the way he has changed his life.  

Usually a court has only promises of reform.  Here, there is significant evidence and numerous 

testimonials demonstrating extraordinary post-offense rehabilitation. 

(a)  Drug Free and Sober for more than five years 
 

                                                 
21See also United States v. DeShon, 183 F.3d 888, 889-90 (8th Cir. 1999) (defendant sentenced to five months 
community confinement from a range of 30 to 37 months where defendant exhibited exceptional rehabilitation 
through commitment to church, community, and employment). 
22 As noted infra, Mr. Bistrong received no credit under § 3E1.1 due to the interaction of § 5G1.1(a) and the five-
year statutory maximum for his case. 
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 Mr. Bistrong has been drug free and sober for more than five years and, even with his 

cooperation obligations, has become a contributing member of society.  He accepts full 

responsibility for his conduct, blaming none of it on drug use.  Information regarding his 

sobriety and his commitment to remaining sober, however, are important factors to consider 

when assessing remorse and the likelihood of recidivism. 

Mr. Bistrong began using cocaine heavily while working at Point Blank until he 

overdosed in 1987.  Mr. Bistrong went to counseling afterward, but eventually stopped, 

thinking he was “cured.”  He abstained from cocaine from 1988 until 2003.  In the summer of 

2003, however, Mr. Bistrong began using cocaine again while living and working in Manchester, 

England.  He started using cocaine increasingly and, by the mid-2004, was seriously abusing 

the drug.  By mid-2005, Mr. Bistrong was addicted to the drug to such an extent he was no 

longer functional.  In November 2005, he entered rehabilitation.  In 2006, he attended out-

treatment facilities but, as is common with addicts, had periods of sobriety and relapses.  On 

May 18, 2007, he quit.  Recently, Mr. Bistrong celebrated his fifth year of sobriety.  

Mr. Bistrong is so committed to this effort that, on his own initiative, he developed a 

tamper-proof protocol where a hair follicle sample is sent to a nationally recognized laboratory 

for a drug screen analysis to prevent cheating on his part.  According to his addiction counselor, 

“[h]air follicle testing is the most accurate and proven drug detection system available.”  Exh. 

A., Zalewa Letter.  The FBI had direct access to these tests during the undercover operation.  

Even though the operation is over, Mr. Bistrong insists on (and pays for) the tests, which are still 

accessible to the FBI. 

Mr. Bistrong continues to see his psychotherapist several times per month and attends 

Alcoholics Anonymous (AA) or Narcotics Anonymous (NA) meetings regularly.  In the last 
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five years, he has taken over 24 random hair follicle and urine screens and each and every test 

came back negative.  Notably, he demonstrated the ability to manage the incredible stress of 

working undercover without returning to drugs.  “The normal challenges of maintaining 

sobriety coupled with having to live this double life makes his recovery all the more astounding” 

and “is indicative of future success.” Exh. A., Zalewa Letter.   

As part of his recovery efforts, Mr. Bistrong has also assisted others with substance abuse 

problems.  His AA sponsor wrote that Mr. Bistrong has worked “generously, and 

compassionately to support the recovery of others, both in A.A. and Narcotics Anonymous.  It 

is not an exaggeration to say that Richard’s recovery under difficult circumstances makes him a 

powerful example to others struggling with alcoholism and addiction.”  Exh. A., Nemerson 

Letter. 

A fellow AA member, Lew Young, wrote about how Mr. Bistrong “cherishes [the] gift” 

of sobriety “by helping other addicts in their recovery.”  Exh. A., Young Letter.  One of those 

people is “Cim C.,” who describes in his letter how Mr. Bistrong “reached out [to him] at a time 

when [he] needed help” and served as a “mentor” for his recovery:   

When I came to Narcotics Anonymous I had lost everything – I had no job, no 
drivers license, and no money – and my father was in the late stages of a terminal 
illness.  All I had left were my old associations.  People like Richard taught me 
a new way to live, one in which not using drugs is just the beginning.  Richard is 
a person with whom I feel I can share anything.  He is someone who I could 
count on for a ride when I could not drive, and to help me move when I got my 
own apartment.  I have gained a lot back in the past 15 months.  Today I live on 
my own and have a good job.  I recently lost a father, but I have gained a few 
new friends like Richard, and I stayed clean in the process. 
 

Exh. A., Cim C. Letter.  A doctor in recovery described how Mr. Bistrong reached out 

to him to help him, through advice, moral support, and by example: 

Richard has been a vitally important component in my addiction recovery.  I will 
carry the humility, honesty, and support displayed by Richard as a model.  I’m 
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never sure what our higher power ultimately has in store for us, but I do know that 
my friend Richard has helped teach me how to be responsible for the footwork.  
I am truly proud and grateful to have Richard as part of my inner circle of good 
and sober friends.  
 

Exh. A., Dr. Kuyper Letter. 

 A major part of the process of sobriety for Mr. Bistrong is not just his cessation of drug 

use, although that is at its foundation.  It also includes a fundamental change of all of his 

behaviors.  As his AA sponsor stated, “[o]ver the past years, I have seen first-hand a profound 

psychological – I would even say spiritual – change in Richard.”  Exh. A., Nemerson Letter. He 

reached out for guidance, where “he sought a more spiritual foundation to his recovery” and 

“[a]s part of this process, he has acknowledged his sins and crimes and expressed his deep 

remorse for the wrongs he had done and the harm he had caused.”  Exh. A., Rev. Msgr. 

O’Connor Letter. 

(b) Mr. Bistrong’s volunteer work has been wide-ranging and substantial. 
 

Mr. Bistrong had previously made monetary contributions to his community when he was 

working at Armor through a foundation he created.  Exh. B., Charitable Foundation 

Description.  He now donates his time to his community, which has been more meaningful to 

him and had a greater impact.  

During his under-cover cooperation, Mr. Bistrong’s time was limited, but he still found 

time to volunteer as a Disaster Action Team Member with the Greater New York Chapter of the 

Red Cross in 2009.  He filled eight-hour shifts, once or twice per week, every other week.  He 

also once took a shift on Thanksgiving Day and on Christmas.  When called, he and two other 

members would go to a disaster site.  Mr. Bistrong was trained in how to conduct a disaster 

survey and use the Red Cross analysis software and hardware.  He surveyed disaster sites 
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(almost always a fire) to record damage.  He interviewed victims and made recommendations 

on interim assistance options until a full-time caseworker was available.    

 Since 2010 (with a four month break from the fall of 2011 to February 2012 due to trial 

preparation and testimony), Mr. Bistrong has been working with Impact House, a non-profit 

agency contracted by the Florida Department of Juvenile Justice.  Juvenile offenders with 

significant substance abuse issues are incarcerated as part of this program.  If they are 

successful, they are released (in most cases) with no criminal record.   

Mr. Bistrong worked with Impact House Program Director, Philip Amorgianos, to design 

a program to improve youth reading comprehension and public speaking skills.  The youths are 

taught how to read a newspaper article, collect facts, and process conclusions.  They also work 

together in groups, where they are assigned a member to write facts of the article and another to 

present conclusions to the larger group.   

During that time, Mr. Bistrong also provided one-on-one mentoring for youths who were 

close to release with resume and interview skills, and job searches.  Cf. United States v. 

Beamon, 373 F.Supp. 2d 878, 887 (E.D. Wisc. 2005) (“Defendant’s admirable service as a 

mentor to young men, his assistance to his ill father, and his positive influence on younger family 

members merited some consideration.”) 

He also shared his own addiction and legal problems making his work with them “much 

more meaningful and effective.”  Exh. A., Amorgianos 1st Letter.  As Mr. Amorgianos 

explained, volunteers for his program usually fall into one of two categories – either those 

providing educational services or those from the recovery community who share “their 

experience, strength, and hope with respect to learning to live without relying on drugs and 

crime.”  
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As volunteers go, Richard is unique because his interactions with the youth meet 
both of these criteria.  Not only did he speak to them about his issues and 
background, he worked with them as students, to help them develop valuable 
skills…. He has freely shared his personal journey of recovery, assuring our boys 
that when applied, a relationship with God, the 12 Steps, and a supportive 
fellowship, can deliver them from a life of drugs and crime. 
 

Id.  Mr. Amorgianos proposes that this work be considered by the Court if it imposes a sentence 

with a community service obligation.  Exh. A., Amorgianos 2nd Letter; Exh. D., Community 

Service Proposal. 

Mr. Bistrong also uses his new business skills for his local parish, “using his time and 

skills in the highly specialized task of helping to improve the parish website” turning “it into a 

successful means of communication.”  Exh. A., Msgr McGrath Letter.  He updates his parish 

website (www.stjohndarien.com), including the Pastor’s Message, Weekly Calendar, Mass 

Times, and education events.  In his letter, Monsignor McGrath discusses the importance of this 

work to the parish and proposes that it, along with additional work, be considered by the Court if 

it imposes a sentence with a community service obligation.  Exh. A., Msgr McGrath Letter; 

Exh. D., Community Service Proposal.      

His charity work extends to friends.  He helped Robert Foggio, his old college 

roommate, with whom he had recently reconnected, when his 10-year-old son was diagnosed 

with cancer in 2009 and had just begun chemotherapy treatment.  “Richard was one of the first 

people to visit in the hospital,” bringing a newly released iPad as a gift.  Exh. A., Foggio Letter.  

Mr. Bistrong was also “instrumental” in setting up technology during Mr. Foggio’s son’s eight-

month hospital stay, so he could continue to take classes and stay in contact with his classmates 

and friends.  “Without Richard’s help, I am not sure what we would have done; it was an 

incredible boost to my son’s morale and state of mind.”  Id.  Mr. Foggio’s family later set up a 

pediatric cancer research foundation (“makenoise4kids.org”), and Richard has since been 
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“continuously involved in the foundation through contributions and volunteer work” and he 

“provided valuable advice and content for the website, internet marketing” and research.  In just 

two years, the charity has raised nearly $1 million dollars.  Id. 

(c) After finishing his undercover work, Mr. Bistrong created a new career for himself and is a 
contributing member of society. 

 
At the conclusion of the undercover operation, Mr. Bistrong was precluded by the 

government from working or having any involvement in the only industry he knows.  As a 

consequence, he developed a new career in Internet marketing that assists companies with 

building and executing a Digital (on-line) Marketing strategy.  In 2010, he formed Strong360 

Marketing.  Mr. Bistrong accomplished this new career through self-study and continuing 

education classes.   

His self-study has resulted in his becoming a Google Certified Ad-Word Partner.  This 

accomplishment allows him to use Google credentials in advertising and promotion and required 

completion of coursework and examinations.  His continuing education is at New York 

University, School of Professional Education and Professional Studies.  He is on track to finish 

the coursework necessary to achieve a Digital Marketing Certificate.  

His new business, in just two years, has had a positive and significant impact in assisting 

other small business growth.  Examples include: 

• Sherrod Vans.  A van and car conversion company in Georgia hired Mr. Bistrong in 2010 

to assist with Internet marketing.  The owner, Jack Sherrod, met Mr. Bistrong at their condo 

complex after significant publicity about his case in local media.  Mr. Bistrong told him “he 

had made terrible mistakes and that he had been living with the mistakes he made” and 

impressed Mr. Sherrod “with how humble he was about his problem and how he blamed no 

one but himself.”  Mr. Sherrod was so impressed he hired him “to help redo the website and 

develop sales for us.”  As a result, Mr. Bistrong improved the website and marketing of the 

company so that he “has been the main source for new business” for the company.  In fact, 

Case 1:10-cr-00021-RJL   Document 16   Filed 07/23/12   Page 30 of 46



31 
 

according to Mr. Sherrod, Mr. Bistrong’s work has enabled him “to stay in business and to 

continue to employ my 26 employees” and, without his assistance, “we would be out of 

business by now.”  Exh. A., Sherrod Letter. 

• The Accetta Institute. A physician practice in California hired Mr. Bistrong in “June of 

2011 and by August 2011, he had already exceeded the goals we had set for him.”  Soon 

thereafter, Mr. Bistrong’s role was increased so that he is now the Director of Marketing for 

the Institute and “extremely important to [the] practice particularly at these difficult and 

unprecedented financially stressed times.”  Exh. A., Accetta Letter. 

• Media Metrix.   An advertising agency located in Stratford, Connecticut hired Mr. Bistrong 

in 2010 to assist its clients with online marketing.  In this job, Mr. Bistrong “has almost 

single handedly established a thriving digital marketing business within [the] advertising 

agency by exhibiting a work ethic that could only be expected of an owner.”  Mr. Bistrong 

also persuaded the agency’s second largest client not to leave, helping the agency “to not 

only retain the client but the employees that would have had to be laid off had we lost the 

business.”  Exh. A., O’Halloran Letter.    

• RunSafer, LLC. A personal self-defense instructional company in Florida in 2011 hired Mr. 

Bistrong to assist with its start-up after Mr. Bistrong provided business planning and strategic 

advice to the owner free of charge.  As a result, Mr. Bistrong “[i]n just a six month period 

assembled a team and developed a plan to take my business to the highest level possible.”  

All this work has been done “in a cost effective and fair way” and has given the owner an 

“amazing value.”  In the owner’s opinion his role “is critical to the success of the 

company.”  Exh. A., Williams Letter. 

 
 Although he is not making significant money, Mr. Bistrong is making significant 

contributions to his clients and his community.  Today, if he is able to help someone like Dr. 

Accetta or Mr. Sherrod, it may result in someone keeping a job or being hired.  Mr. Bistrong 

has been able to create a new and productive career and to reach out and make positive 

contributions to his community.  He was able to do this despite the significant obligations 

related to his extensive cooperation 
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(d)  Demonstrated and Publicly Proclaimed Responsibility and Remorse for his Misconduct. 
 

Despite the humiliation associated with this process, Mr. Bistrong has been forthcoming 

in explaining his situation and, most importantly, in his trial testimony.  In letters submitted to 

this Court, from clergy, counselors, his neighbors, those he is helping with their own addictions, 

and even his business associates, the writers recount Mr. Bistrong’s openness about his 

misconduct, his remorse for his actions, and his dedication to a new path in life.  Mr. Bistrong’s 

letter to the Court makes clear his acceptance of responsibility and remorse:  

As Your Honor knows, I spent a period of my adult life engaged in dishonest, 
deceitful, and illegal behavior.  For all of that I take full responsibility and will 
remain forever remorseful.  I am sorry for the pain I have caused my family and 
friends.  I am also sorry for causing pain to anyone else affected by my 
wrongdoing.  All I can do, and all I have tried to do since then, is to make 
amends, both to individuals close to me and, when I can, to the community. 
 

Exh. B., R. Bistrong Letter. 
 
(e) Summary of extraordinary post offense rehabilitation. 

 
 Mr. Bistrong has demonstrated extraordinary rehabilitation in every aspect of his life and 

has done so despite the demands of his cooperation.  He has been sober and drug free for more 

than five years, a remarkable feat in light of the role he had to play in his undercover work.  He 

has helped other addicts in their recovery with substantive support and assistance.  He has 

engaged in wide-ranging and substantial volunteer work, including mentoring youth on turning 

their lives around.  He created a new career helping small businesses keep and generate income, 

which enables them to keep and hire employees.  He speaks widely and often, acknowledging 

his misconduct and his remorse.  This degree of rehabilitation is truly “extraordinary.”  

Harrington, 947 F.2d at 962. 

D.  The 18 U.S.C. § 3553(a)(2) Factors: The need for the sentence imposed to reflect the 
seriousness of the offense, to promote respect for the law, to provide just punishment 
for the offense, to afford adequate deterrence, to protect the public from further 
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crimes of the defendant, and to provide the defendant with needed educational or 
vocational training, medical care, or other correctional treatment in the most effective 
manner. 

 
(1)  Mr. Bistrong has been punished significantly.  

 
The collateral consequences of his conviction and his cooperation have been significant 

and have imposed significant punishment.   

(a)  Mr. Bistrong’s lengthy and unprecedented cooperation was a significant punishment.   

Cooperation with federal authorities entails psychological tolls that constitute 

punishment.  The Third Circuit has recognized that being revealed as a cooperator with the FBI 

risks subjecting him to “possible criticism, public harassment, social ostracism, or even physical 

injury.”  Lame v. United States Dep't of Justice, 654 F.2d 917, 926 (3d Cir. 1981). “Many view 

a cooperating witness as a betrayer or informer; unquestionably, such a person is not generally 

held in high regard.  But the fairness of our system of criminal justice may best be seen in its 

treatment of those individuals held in low esteem.”  United States v. Ming He, 94 F.3d 782, 785 

(2d Cir. 1996), corrected opinion issued at 1996 U.S. App. LEXIS 28744.  Furthermore, the 

“prison code . . . requires inmates to be antagonistic to any inmate who cooperates with the 

Government in criminal prosecutions.”  United States v. Vaulin, 132 F.3d 898 (3d. Cir. 1997). 

Mr. Bistrong’s undercover work went far beyond that of a normal cooperator.23  Not 

only did he face additional stress and deprivation, but he also placed his safety in jeopardy and 

gave up control of his life.24  His wife described their situation:   

Very few people, and perhaps no one other than I, saw the daily tolls that doing 
undercover work with the FBI took.  No moment was truly his, or ours, during 

                                                 
23 While during trial the Court saw some inappropriate text messages between Mr. Bistrong and his handlers, those 
texts made up a tiny fraction of the thousands of texts that were exchanged and were not indicative of the care that 
he put into the operation or the immense stress that he felt.  The great majority of the texts were professional and 
operational where Mr. Bistrong sought or received advice as to how to properly proceed. 
24 A target of his undercover work recently confronted him in public, demanding to know the status of his own 
investigation involving a real world offense. 
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that time period.  Before every trip, every meeting, every phone call or other 
activity relating to the operation, the tension was always around us and above us.  
It is very difficult to describe, other than to say that we felt trapped every day – 
the thought or feeling that our lives were not ours.  That is the way he lived these 
past five years.  To say that day-to-day life was stressful would be a gross 
understatement.  It was impossible to ever forget how serious and complex life 
really was during that whole time.  Some days were harder than others, but there 
were truly no easy days.  Throughout all this he remained committed to me, his 
loved ones, obeying the government’s directions, doing the right thing, staying 
sober, and strengthening his faith. 
 

Exh. A., Ven K. Letter.  This experience is not uncommon, as shown by this excerpt from a 

book by a person working undercover: 

My survival instinct forced me to concentrate solely on the case, which inevitably 
shut out my personal life.  It wasn’t that I didn’t want to think about my loved 
ones or talk to them, but doing that posed a challenge because I frequently had to 
focus 100 percent on the undercover world, absorbing every nuance, even if only 
body language.  I needed to be prepared totally, for anything, and the only way 
to do that was to think about everything, constantly …. 
 

Robert Mazur, The Infiltrator: My Secret Life Inside the Dirty Banks Behind Pablo Escobar’s 

Medellin Cartel at 106-107 (Little Brown and Co. 2009).  Mr. Bistrong’s son also spoke of the 

difficulty of “mend[ing] our relationship because he was rarely in town” during his undercover 

work.  Exh. A., J.B. Letter. 

More than five years of cooperation, much of it undercover, is evidence of not just 

significant punishment, but also Mr. Bistrong’s respect for the law.  He also showed that respect 

when he testified in this Court through his lengthy and truthful testimony.  This Court observed 

Mr. Bistrong was “under a lot of strain” during his testimony.  United States v. Goncalves et al., 

Case No. 1:09-cr-00335-RJL., Trial Tr., vol. 13, 61, Oct. 17, 2011 (Afternoon Session). 

Furthermore, as the Court will no doubt recall, he was subjected to multiple days of withering 

cross-examination at the hands of some of the best white-collar criminal attorneys in the country.  

See United States v. Manzo, Case No. 2:09-cr-864 (D.N.J. Nov. 17, 2009), supra at note 20 
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(noting the “thorough and zealous cross examination” a cooperating witness endured as a factor 

counseling leniency.) 

(b)  Mr. Bistrong lost his life-long career.   

As a consequence of his cooperation, Mr. Bistrong lost his career and is ostracized from 

former business colleagues.25  Cooperators often face difficulty in future economic endeavors, a 

result of “the sanctions of the marketplace that often follow a person’s providing incriminating 

information against business associates.”26  His cooperation (especially his undercover work) 

ensures he will never be able to return to the only industry he knew.  As a consequence, he has 

had to remake himself and create a new career.   

(c)  Mr. Bistrong’s reputation is ruined.   

There has been extensive and negative press coverage of Mr. Bistrong concerning this 

case, especially in Jacksonville, Florida, where his children live.  The publicity has been 

extensive, humiliating, and punishing, especially in his seeing how it has harmed his children 

who have had to answer for his behavior.  Mr. Bistrong’s reputation has been ruined and he will 

spend his life trying to repair it.  

As this Court weighs the 3553(a) factors to determine an appropriate sentence, it should 

consider the punishment already imposed on Mr. Bistrong and other appropriate sanctions, such 

as probation and community service.   

(2)  General and Specific Deterrence have been achieved with this case. 
 

18 U.S.C. § 3553(a)(2) directs the sentencing judge to consider “the need for the sentence 

imposed . . . to afford adequate deterrence to criminal conduct.”  Justice Department policy 

                                                 
25 As a result of his guilty plea, Mr. Bistrong has also been debarred from any government contracting, foreign or 
domestic.  He is also prohibited from obtaining any United States export licenses. 
26 Daniel Richman, “Cooperating Clients,” 56 Ohio St. L.J. 69, 79 (1995) (quoting Kenneth Mann, Defending 
White-Collar Crime: A Portrait of Attorneys at Work 172 (1985)). 
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recognizes the importance of deterrence in criminal prosecutions and sentencing.  See U.S.A.M. 

§ 9-27.230(B)(1) (“Deterrence of criminal conduct, whether it be criminal activity generally or a 

specific type of criminal conduct, is one of the primary goals of the criminal law.”). 

 Assistant Attorney General Lanny Breuer acknowledged the significance of Mr. 

Bistrong’s undercover work in deterring future FCPA violations:  “The fight to erase foreign 

bribery from the corporate playbook will not be won overnight, but these actions are a turning 

point.  From now on, would-be FCPA violators should stop and ponder whether the 

person they are trying to bribe might really be a federal agent.”27     

 Defense industry journals and experts likewise recognized the changed landscape in the 

wake of the operation to which Mr. Bistrong was critical.  “Counsel have heard all the 

compliance stuff before, but the wake-up call to me on this one is that the regulators, law 

enforcement and justice department are prepared to use whatever means available to investigate 

and prosecute FCPA,” wrote Inside Counsel magazine.28  National Defense magazine, the trade 

publication of one of the largest associations for defense contractors, pointed to the operation as 

a critical warning to its members on the necessity of an effective FCPA compliance program: “In 

the defense industry, compliance programs are arguably more important than in other sectors 

because, as is seen with the Las Vegas sting, DOJ is specifically targeting the defense 

industry.”29 

                                                 
27 U.S Dept. of Justice, Office of Public Affairs, Press Release, “Twenty-Two Executives and Employees of 
Military and Law Enforcement Products Companies Charged in Foreign Bribery Scheme” (Jan. 19, 2012) (emphasis 
added). 
28 Steven Anderson, “Big Sting: January Sting Sets FCPA Precedent,” Inside Counsel (March 1, 2010); available at 
http://www.insidecounsel.com/2010/03/01/big-sting (last accessed July 10, 2012). 
29 Michael Patrick and John Renzulli, “Defense Contractors Increasingly Targeted in Corruption Investigations,” 
National Defense (August 2010), available at http://www.nationaldefensemagazine.org/archive/2010/August/Pages/ 
DefenseContractorsIncreasinglyTargeted.aspx (last accessed July 10, 2012).   
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 The heightened publicity given to Mr. Bistrong’s undercover cooperation has not merely 

deterred others from committing crimes, but changed the way an entire industry does business.  

It has no doubt changed conduct for the better in other industries as well.  A prison sentence for 

Mr. Bistrong is unlikely to add to this general deterrence; indeed, research regarding white collar 

offenders in particular found no difference in the deterrent effect of probation and that of 

imprisonment. See David Weisburd et al., Specific Deterrence in a Sample of Offenders 

Convicted of White Collar Crimes, 33 Criminology 587, 588 (1995).  It is hard to imagine that 

anyone could look at what has happened to Mr. Bistrong and not want to do all they could to 

avoid his fate. 

(3)  Mr. Bistrong is low risk for recidivism. 
 

Mr. Bistrong, a college graduate with an advanced degree, will be 50 years old in 

October.  He is actively building his new career, which he needs to contribute toward his 

family.  He is a first offender.  Although, he has abused drugs, he has been drug free and sober 

for more than five years and in full recovery from addiction.  His drug rehabilitation efforts, 

which serve as the basis for his sobriety, decrease a chance of recidivism still further.  

Additionally, he has spent more than five years cooperating and under intense scrutiny without 

committing additional offenses.  These factors point to a statistically low risk of recidivism.  

See, e.g., United States v. Darway, 255 Fed. App’x 68, 73 (6th Cir. 2007) (upholding downward 

variance on basis of defendant’s first offender status); Simon v. United States, 361 F. Supp 2d 35, 

48 (E.D.N.Y. 2005) (basing variance in part on defendant’s age of 50 upon release because 

recidivism drops substantially with age).  

 Furthermore, due to the publicity of this case and his own removal from the industry in 

which he committed the offenses, Mr. Bistrong would be unable to commit another FCPA 
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offense.  Indeed, this Court observed during a March 27, 2012 hearing that it is well known that 

Mr. Bistrong was an undercover cooperator.  As a result, anyone he deals with will assume he is 

working undercover and would refuse any entreaties to commit an offense.  An inability to 

commit similar crimes is relevant to whether there is a need for imprisonment to prevent future 

crimes.  See, e.g. United States v. Olis, 2006 WL 2716048 at *13; 2006 U.S. Dist. LEXIS 

68281 at *43 (S.D. Tex. Sept. 22, 2006) (granting substantial variance in part because “the 

attendant negative publicity, the loss of his job and accounting and law licenses, and the need to 

provide support for his family will provide adequate deterrence against any future criminal 

conduct.”)  The likelihood of recidivism is extremely low. 

(4) Incarceration is not the most effective manner for Mr. Bistrong to receive educational or 
vocational training or other correctional treatment. 

 
 Mr. Bistrong has a college degree from the University of Rochester and a Masters Degree 

from the University of Virginia.  He is pursuing a degree in online marketing.  His best 

opportunity for education is outside of prison by allowing him to serve clients and apply and 

enhance the education he has obtained. Mr. Bistrong has remade his career on his own initiative.  

There is no need for him to be incarcerated to receive educational or vocational training or other 

correctional treatment. 

E.  The Guidelines Analysis and Types of Sentences Available. 
 

(1)  The sentencing range established. 
 

 The formerly mandatory Sentencing Guidelines now serve as but one factor among many 

that courts must consider in determining an appropriate sentence.  Here the advisory guidelines, 

because of the statutory limit, call for a five-year maximum sentence.  By virtue of U.S.S.G. § 
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5G1.1(a), this maximum sentence “shall be the guideline sentence.”  It is expected that the 

PSIR will agree that this is the advisory Guideline Sentence for this case.30     

(a) The Guidelines calculation does not give Mr. Bistrong credit for Acceptance of 
Responsibility. 

 
 The Probation Office credits Mr. Bistrong with a three-level reduction in his offense level 

for acceptance of responsibility.  However, due to the rigid, step-by-step process of determining 

the offense level, Mr. Bistrong is denied any real benefit for acceptance of responsibility because 

the three levels are not deducted from the five-year guidelines sentence.   

 In a pre-Booker case, the 11th Circuit recognized that applying the reduction for 

acceptance of responsibility to the base offense level was rendered meaningless in cases where a 

statutory maximum is the sentencing guideline, akin to “giving away snow in winter time.”  

United States v. Rodriguez, 64 F.3d 638, 641 (11th Cir. 1995).  Even when the Guidelines were 

mandatory, Rodriguez found that “a district court has the discretion to reward a defendant’s 

acceptance of responsibility by departing downward when §5G1.1(a) renders §3E1.1 ineffectual 

in reducing the defendant’s actual sentence.”  Id. at 643.  The Rodriguez rationale applies with 

equal—if not stronger—force now that the Guidelines are advisory: 

[T]hat §3E1.1 requires a reduction in offense level for acceptance of 
responsibility suggests that the Commission contemplated that a defendant always 
would receive some benefit at sentencing for accepting responsibility for his 
conduct. As the commentary to §3E1.1 explains, “the reduction of offense level 
… recognizes legitimate societal interests. For several reasons, a defendant who 
clearly demonstrates acceptance of responsibility for his offense … is 
appropriately given a lower offense level than a defendant who has not 
demonstrated acceptance of responsibility * * * A departure from the sentence 
prescribed by §5G1.1(a) when the defendant’s acceptance of responsibility has 
not been duly recognized is consistent with the goals of the guidelines. 

 

                                                 
30 At the time of filing of this memorandum, the final PSIR was not yet available.  References to the PSIR are 
based on counsel’s understanding of what the final report will say. 
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Id. at 643.  Accordingly, the Court should consider that Mr. Bistrong’s acceptance of 

responsibility has received no recognition (3 levels). 

(b) The Court should apply the § 5K1.1 reduction at the last stage of calculating the offense 
level. 

 
The government has filed a motion pursuant to U.S.S.G. § 5K1.1 requesting a 17 level 

downward departure.  The guideline sentence is 60 months as dictated by 5G1.1(a).  Where 

the guideline sentence is dictated by 5G1.1(a), a court should depart “from the lowest range that 

would support the statutory maximum sentence”  United States v. Jones, 233 F. Supp. 2d 1067, 

1075 (E.D. Wis. 2002) (following the logic of United States v. Hayes, 5 F.3d 292, 295 (7th Cir. 

1993)).31  In this case, the lowest range that would support a 60-month statutory maximum 

sentence would fall at level 24.  Accordingly, it is from a level 24 that the Government’s 5K 

reduction of 17 should be taken for an advisory Guideline Level of 7.  Level 7 is within Zone 

A, which can be satisfied by a sentence without confinement.  2006 U.S.S.G. § 5C1.1.  

(2)  Types of sentences available. 

 The Supreme Court has clarified that “§3553(a)(3) directs the judge to consider sentences 

other than imprisonment.”  Gall, 552 U.S. at 59.  Even where the “Guidelines state that 

probation alone is not an appropriate sentence” for a particular offense, “the Guidelines are not 

mandatory, and thus the range of choice dictated by the facts of the case is significantly 

broadened.”  Id.  

                                                 
31 Numerous Circuits have considered the opposite of this situation, i.e., where 5G1.1(b) raises the “guidelines 
sentence” from whatever the calculations yielded to a statutory mandatory minimum sentence.  Those courts have 
found that the 5G1.1 number is the appropriate starting point for any 5K departure. United States v. Head, 178 F.3d 
1205, 1207-08 (11th Cir. 1999).  See also, United States v. Auld, 321 F.3d 861, 864-65 (9th Cir. 2002); United 
States v. Stewart, 306 F.2d 295, 331, 32 (6th Cir. 2002); United States v. Cordero, 313 F.3d 161, 166 (3d Cir 2002), 
cert. denied, 538 U.S. 990 (2003); United States v. Li, 206 F.3d 78, 89-90 (1st Cir. 2000); United States v. Pillow, 
191 F.3d 403, 407 (4th Cir. 1999); United States v. Shaffer, 110 F.3d 530, 533-34 (8th Cir. 1997); United States v. 
Hayes, 5 F.3d 292, 295 (7th Cir. 1993). 
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 In April 2010, the United States Sentencing Commission submitted to Congress proposed 

amendments (effective November 1, 2010), which included a provision to increase a judge’s 

ability to impose sentences that include alternatives to incarceration. In its official submission to 

Congress, the Sentencing Commission explained:  

The amendment is a result of the Commission’s continued multi-year study of 
alternatives to incarceration. The Commission initiated this study in recognition 
of increased interest in alternatives to incarceration by all three branches of 
government and renewed public debate about the size of the federal prison 
population and the need for greater availability of alternatives to incarceration for 
certain nonviolent first offenders.32 

 Under the mandate for the Court to consider “the kinds of sentences available” and based 

on the factors presented in this memoranda, the following options, or a combination thereof, 

could satisfy the goals of sentencing. 

(a)  Probation. 

 The Supreme Court has pointed out that the need for a sentence to promote respect for the 

law does not invariably weigh in favor of imposing a prison sentence whenever it is among the 

available sentencing options.  The Supreme Court has observed that “[p]robation is not granted 

out of a spirit of leniency,” and that “probation is not merely letting an offender off easily.”  

Gall, 552 U.S. at 48 n. 4.  The Court explained that probation constitutes significant punishment 

and involves “substantial restriction of [a defendant’s] freedom”: 

We recognize that custodial sentences are qualitatively more severe than 
probationary sentences of equivalent terms. Offenders on probation are 
nonetheless subject to several standard conditions that substantially restrict 
their liberty ….Probationers may not leave the judicial district, move, or change 
jobs without notifying, and in some cases, receiving permission from, their 
probation officer or the court. They must report regularly to their probation 
officer, permit unannounced visits to their homes, refrain from associating with 

                                                 
32Notice of Submission to Congress of Amendments to the Sentencing Guidelines, 75 Fed. Reg. 27388 (May 14, 

2010).   
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any person convicted of a felony, [etc.] Most probationers are also subject to 
individual “special conditions” imposed by the Court.  

Id. at 48-49 (emphasis added).  

The Court noted that the District Judge explained why he had concluded that the sentence 

of probation reflected the seriousness of Gall’s offense and that no term of imprisonment was 

necessary:  

Any term of imprisonment in this case would be counter effective by depriving 
society of the contributions of the Defendant who, the Court has found, 
understands the consequences of his criminal behavior and is doing everything in 
his power to forge a new life. The Defendant’s post-offense conduct indicates 
neither that he will return to criminal behavior nor that the Defendant is a danger 
to society. In fact, the Defendant’s post-offense conduct was not motivated by a 
desire to please the Court or any other governmental agency, but was the pre-
Indictment product of the Defendant’s own desire to lead a better life.  

 
Id., at 44-45.  The reasoning in Gall is pertinent to the evaluation of 18 U.S.C. §3553(a) factors 

as they pertain to Mr. Bistrong. As in Gall, Mr. Bistrong recognizes the consequences of his 

criminal conduct and through a regime of rehabilitation, community service, and cooperation has 

changed the course of his life.  His actions during the past five years indicate he is neither a 

danger to society nor at risk of re-offending.  

(b)  Community Service. 

There has been increasing support for community service by both federal and state courts.  

This support is attributed to judicial recognition that it “…is a burdensome penalty that meets 

with widespread public approval, is inexpensive to administer…produces public 

value…and…can to a significant extent be scaled to the seriousness of crimes.33 A 2001 

publication of the Administrative Office of the U.S. Courts described community service as “a 

flexible, personalized, and humane sanction, a way for the offender to repay or restore the 

                                                 
33Michael H. Tonry, Intermediate Sanctions in Sentencing Guidelines 11 (National Institute of Justice 1997). 
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community. It is practical, cost-effective, and fair — a ‘win-win’ proposition for everyone 

involved.”34 

 Mr. Bistrong is an outstanding candidate for community service.35 He is a first-time 

offender; he has no history of violence and is highly motivated to continue aiding his community 

as is evident from his efforts on behalf of charitable concerns.  A rigorous and appropriately 

structured community service project for Mr. Bistrong could effectively serve the needs of 

justice, by taking his time and talent for use in a constructive and useful manner.  For the 

Court’s consideration, an individualized community service proposal has been developed to 

accommodate Mr. Bistrong’s dual residency in Connecticut and Florida.  Each highlights 

different aspects of Mr. Bistrong’s skills and distinctive character traits: his strong work ethic, 

his personal history of recovery and rehabilitation, and his advanced computer and Internet 

development skills.  A description of this proposal is attached for the Court’s consideration.  

Exh. D. 

(c) Home Confinement. 

If the Court wishes to enhance the punitive quality of a probationary sentence for Mr. 

Bistrong, a period of home confinement as a condition of probation would be an onerous and 

burdensome penalty.  Home detention is defined by the United States Sentencing Guidelines as:  

…a program of confinement and supervision that restricts the defendant to his 
place of residence continuously, except for authorized absences, enforced by 
appropriate means of surveillance by the probation office. When an order of home 
detention is imposed, the defendant is required to be in his place of residence at 
all times except for approved absences for gainful employment, community 

                                                 
34Federal Corrections Division, Administrative Office of U.S. Courts, “Court & Community: An Informational 
Series About U.S. Probation and Pretrial Services: Community Service” (Feb. 2001).  Available at 
http://www.nmcourt.fed.us/web/PBDOCS/FIles/ccservice.pdf.  (Last accessed July 23, 2012). 
35Community service has long been a part of Mr. Bistrong’s life. In 2002, he established a family foundation, 
donating $50,000 to assist local charities.  See Exh. C, Description of Charitable Foundation. 
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service, religious services, medical care, educational or training programs, and 
such other times as may be specifically authorized.36 

 
 Home detention in the Federal system “ranges from a simple nighttime curfew to a 24-

hour-a-day ‘lock-down’ home incarceration.”37 The extent to which individuals are permitted to 

leave their residence is determined on a case-by-case basis, depending on the goals of 

supervision and the orders of the court.38 If the Court determines that the “amenities available in 

the residence of a defendant would cause home detention not to be sufficiently punitive,” it is 

permitted to “limit the amenities available.”39  Home detention has gained acceptance in the 

Federal criminal justice community as a credible sanction and alternative to incarceration.40 

Judges have imposed home confinement more frequently as they have “learned more about what 

it offers” and discovered its cost effectiveness.41  A description of this option is attached for the 

Court’s consideration.  Exh. E. 

(d) Direct Commitment to a Residential Reentry Center (RRC). 

Conditions of probation or home confinement constitute a significant penalty, whether 

Mr. Bistrong is confined to his home or serving a community service sanction, or both.  

However, if the Court wants to further limit Mr. Bistrong’s liberty, the Federal Bureau of Prisons 

operates Residential Reentry Centers (RRCs; formerly called CCCs or hallway houses), not only 

for inmates returning to the community from prison, but also for direct commitments.  An RRC 

has been identified in Connecticut within 30 miles of a business where Mr. Bistrong could be 

employed full time.  A description of this option is attached for the Court’s consideration.  

Exh. F. 
                                                 
36U.S.S.G. §5F1.2, Application Note 1. 
37Darren Gowen, “Overview of the Federal Home Confinement Program,” Federal Probation, Dec. 2000, at 11. 
38Id. 
39U.S.S.G. §5F1.2, Application Note 2.  
40Gowen at 12.  
41Gowen at 11. 
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(e) Summary of sentencing options. 

 Per § 3553(a), the Court should consider all possible sentencing options, including 

probation, community service, home confinement, RRC, or a combination of these punishments 

such that the sentence is not “greater than necessary” to serve the purposes of sentencing and 

does not deprive society of the substantial selfless contributions Mr. Bistrong has made through 

his charitable and rehabilitative endeavors. 

F.  The need to provide restitution. 
 

The Probation Office has previously concluded that restitution is not an issue as there is 

no identifiable victim for this offense.   

G.  Fine Analysis. 
 

When considering whether to impose a fine, the Court must consider, among other 

factors, the expected costs to the government of any imprisonment, supervised release, or 

probation component of the sentence.  In addition to § 3553(a) the Court must consider the 

defendant’s ability to pay a fine as well as the burden the fine will impose on his dependents or 

those responsible for his welfare.  18 U.S.C. § 3572(a)(1)-(2).  The Probation Office has 

previously concluded that Mr. Bistrong “does not appear to have the ability to pay a fine in this 

case.”    

4.  Sentencing Factors Summary and Conclusion.  
 

Severe punishment and deterrence have been imposed by Mr. Bistrong’s extensive, 

extraordinary and unprecedented cooperation and undercover work.  The mitigation factors 

detailed here are strong.  He provided lengthy and truthful trial testimony.  He has 

demonstrated extraordinary acceptance of responsibility through cooperation and his remorse is 

heartfelt and genuine.  He has also demonstrated extraordinary post-offense rehabilitation by 
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his sobriety (under extremely difficult circumstances), his commitment to his family, the 

building of a new career, and his charitable work.   

In addition to these mitigation factors, the 5K motion from the government states that Mr. 

Bistrong’s cooperation merits a 17-level downward departure resulting in a Zone A offense level.  

In recognition of Mr. Bistrong’s substantial assistance to law enforcement, the government 

recommends that Bistrong be sentenced to “a combination of probation, home confinement, 

and/or community service.”  

    Defendant respectfully requests this Court consider each of the 18 U.S.C. § 3553(a) 

factors and, pursuant to 18 U.S.C. § 3553(a)(3), consider all the sentencing options, such as 

probation, community service, home confinement, RRC, or a combination of these sanctions in 

deciding an appropriate sentence.   

 

 

       Respectfully submitted, 
 
  
 
Dated:  July 23, 2012     /s/ Brady Toensing      
       Brady Toensing 

D.C. Bar # 452672 
Joseph E. diGenova 
D.C. Bar # 73320 
Victoria Toensing 
D.C. Bar # 304980 
diGenova & Toensing, LLP 

       1776 K Street, Suite 737 
       Washington, D.C. 20006 
       Counsel for Defendant 
       Richard Bistrong 
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