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INTRODUCTION AND RULE 35(b) STATEMENT 

The panel majority’s opinion conflicts with multiple decisions of the Supreme 

Court and this Court on the exceptionally important question of whether 

governments may take property without providing any mechanism to contest the 

confiscation. As Judge Hamilton’s dissent explains, the Village of Woodridge’s 

ordinance “is unconstitutional on its face” because it “takes property from all 

arrestees—the guilty and the innocent alike—without due process of law.” Slip 

Op.18. Police officers cannot snatch people off the street and take money from their 

pockets without some form of review. That is because the text of the Constitution 

explicitly forbids deprivations “of life, liberty, or property, without due process of 

law,” U.S. Const. amends. V & XIV, which the Supreme Court has long held 

requires “some form of hearing . . . before an individual is finally deprived of a 

property interest.” Mathews v. Eldridge, 424 U.S. 319, 333 (1976). Whether the 

confiscated “property” is $30, $300, or $30,000, the unreviewable say-so of a lone 

police officer cannot discharge this obligation. That is especially true for the fine 

here, since “only a lunatic or a fanatic sues for $30,” Carnegie v. Household Int’l, 

Inc., 376 F.3d 656, 661 (7th Cir. 2004), making post-deprivation civil suits a 

meaningless remedy.  

The panel majority’s contrary decision warrants rehearing under both 

standards in the Federal Rules. First, the panel’s decision “conflicts with” multiple 

decisions of this Court. Fed. R. App. P. 35(b)(1)(A). Opinions authored and joined by 

the vast majority of this Court’s active judges extol the bedrock principle that the 

government cannot confiscate property without providing procedural protections 
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ensuring that the seizure is justified. See, e.g., Schepers v. Comm’r, Ind. Dep’t of 

Corr., 691 F.3d 909, 915 (7th Cir. 2012) (Posner, Flaum, Wood, JJ.) (“[T]here is a 

glaring problem with this position: it ignores the fact that the policy provides no 

process whatsoever to an entire class of registrants.”); Gates v. City of Chi., 623 

F.3d 389, 410 (7th Cir. 2010) (Kanne, Rovner, Wood, JJ.) (“The appropriate question 

in the first instance is whether the City, having taken the property of arrestees 

without a warrant and having retained it until the conclusion of criminal 

proceedings, has a procedure for the return of that property that comports with due 

process.”) (“Gates II”); Johnson v. City of Evanston, 250 F.3d 560, 562 (7th Cir. 

2001) (Easterbrook, Manion, Wood, JJ.) (“[T]he police . . . have violated Johnson’s 

rights—by seizing his property unreasonably, and by retaining it without due 

process of law.”); Siebert v. Severino, 256 F.3d 648, 659 (7th Cir. 2001) (Bauer, 

Manion, Rovner, JJ.) (“Absent exigent circumstances, or a random or unforeseen 

act, a pre-deprivation procedure is generally required before the government may 

deprive a person of their property.”); Van Harken v. City of Chi., 103 F.3d 1346, 

1353 (7th Cir. 1997) (Posner, Easterbrook, Ripple, JJ.) (“An appeal that . . . costs 

more to file than the maximum gain that the appeal can yield the appellant is an 

illusory remedy.”); Penn Cent. Corp. v. U.S. R.R. Vest Corp., 955 F.2d 1158, 1163 

(7th Cir. 1992) (Posner, Manion, Fairchild, JJ.) (“[I]t would be simple enough for the 

State of Indiana to devise a quick and cheap procedure by which the railroad could 

obtain some sort of hearing before its property right was extinguished.”).  

This conflict between the panel majority’s decision and Circuit precedent will 
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leave future litigants, future district judges, and future three-judge panels guessing 

about whether due process requires procedural protections when fines are imposed. 

That confusion will, in turn, embolden more municipalities to enact similar regimes 

that empower lone police officers to impose fines unilaterally without process. After 

all, “[i]n this circuit alone, district courts have addressed due process challenges to 

similar local booking fees.” Slip Op.33–34 (Hamilton, J., dissenting) (citing four 

other challenges). Reconsideration by the panel or rehearing en banc is essential to 

resolve this conflict.  

 Second, and relatedly, this case “presents a question of exceptional 

importance.” Fed. R. App. P. 35(b)(1)(B). The panel majority’s opinion permits 

governments to deprive individuals of their property without any procedural 

protections. That holding sharply curtails the procedural protections of the Due 

Process Clause—a curtailment that conflicts with the approach in other circuits—

and further warrants reconsideration by the panel or rehearing en banc. 

ARGUMENT 

This case involves the Village of Woodridge’s Municipal Code § 5-1-12, which 

imposes a $30 fee on every person that its police force arrests. Slip Op.2. The 

ordinance imposes this fine regardless of the circumstances of the arrest and 

provides no procedure to challenge the fee or to seek reimbursement. Id. The panel 

majority held that this process-less deprivation of property does not violate due 

process, in an opinion that contravenes longstanding due process principles and 

conflicts with multiple decisions of this Court on an important constitutional 
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question. Rehearing of that decision by either the panel or the full Court sitting en 

banc is warranted. 

I. The Panel Majority’s Opinion Violates Basic Procedural Due Process 
Principles As Established By The Supreme Court And This Court. 

Before the government may impose a monetary fine, it must have a 

legitimate basis for doing so, and it must give the person being deprived of his 

money a meaningful opportunity to contest the deprivation. That is black-letter 

constitutional law. The panel majority’s opinion and Woodridge’s regime contravene 

this bedrock rule.  

By empowering its police officers to take $30 from every person they arrest—

a confiscation that cannot be challenged or lawfully undone—Woodridge violates 

the most basic element of due process: the “truism that ‘some form of hearing’ is 

required before the owner is finally deprived of a protected property interest.” 

Logan v. Zimmerman Brush Co., 455 U.S. 422, 433 (1982) (citation omitted). Part 

and parcel with that right to a hearing is the right “to present [one’s] case and have 

its merits fairly judged.” Id. “To put it as plainly as possible, the State may not 

finally destroy a property interest without first giving the putative owner an 

opportunity to present his claim of entitlement.” Id. at 434. This right is absolute 

and “does not depend upon the merits of a claimant’s substantive assertions,” Carey 

v. Piphus, 435 U.S. 247, 266 (1978), which is why deprivations without process are 

“actionable” even if the deprivation was substantively justified, id., and which is 

also why “a person whose rights under the due process clause have been violated 

receives nominal damages if he cannot show out-of-pocket loss or other concrete 
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injury.” Gates v. Towery, 430 F.3d 429, 431 (7th Cir. 2005) (“Gates I”); see also, e.g., 

Connecticut v. Doehr, 501 U.S. 1, 18 (1991) (“[F]ailing to provide a preattachment 

hearing without at least requiring a showing of some exigent circumstance, clearly 

falls short of the demands of due process.”). 

As Judge Hamilton’s dissent demonstrates, the panel majority’s opinion 

conflicts with these principles and the many Supreme Court and Seventh Circuit 

decisions applying them. In particular, the panel’s characterization of Appellant’s 

challenge as being “substantive” misunderstands what procedural due process 

requires. This Court has long recognized that procedural due process requires that 

the government both have a legitimate reason for seizing property and provide 

property owners with a meaningful opportunity to contest that reason. Gates II, 623 

F.3d at 412 (“[R]equiring arrestees to obtain a signature from a police officer who 

may grant or deny it arbitrarily, does not comport with due process.”); see also, e.g., 

Johnson, 250 F.3d at 562. The panel majority’s cleaving of this straightforward 

analysis into separate “procedural due process” and “substantive due process” 

challenges, slip op.7–13, was thus mistaken. 

The circularity of the panel majority’s reasoning confirms as much. The panel 

majority holds that because “every person who is arrested is charged the booking 

fee,” it is easy to determine whether the fee should be charged, and so no process is 

needed. Slip Op.8. But that rule simply encourages governments to adopt arbitrary 

standards for property deprivations—e.g., everyone whose name the mayor pulls 

from a hat owes the town $30. After all, it is easy to confirm whose name was 
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drawn. But just as due process prohibited a state agency’s failure to comply with a 

statutory deadline from precluding a plaintiff’s state-law discrimination claim in 

Logan, 455 U.S. at 432, it prohibits the Village from depriving people of property 

solely because of a police officer’s decision to make an arrest or because a person’s 

name was drawn from a hat. Indeed, the Village’s limitation of its $30 fee to actual 

arrestees confirms that even the Village believes an arrest is sufficiently 

demonstrative of guilt to justify a $30 fine. See, e.g., Bell v. Burson, 402 U.S. 535, 

536–40 (1971) (constitutional process was necessary before requiring uninsured 

motorists to post bonds for accidents because the state’s bond requirement was 

plainly based on the possibility that the motorist caused the accident).  

The panel opinion and Judge Sykes’s concurrence further err by improperly 

conflating the deprivation of process with the separate question of whether the 

Village could constitutionally fine this particular Appellant $30. Process-less 

seizures of property always violate the Constitution and are always actionable, 

regardless of whether the seizure is ultimately justifiable. E.g., Carey, 435 U.S. at 

266–67. Judge Sykes reasons that Appellant’s objections to the categorical nature of 

the Village’s fee are “claim[s] about the content of the booking-fee ordinance—a 

substantive challenge to the Village’s policy decision to apply the fee to every 

arrested person rather than just to those who are charged with and found guilty of a 

crime.” Slip Op.16 (Sykes, J., concurring). But that is like saying that someone who 

is criminally convicted without a trial is not entitled to complain about the absence 

of a trial if he or she would have been convicted regardless. And that is obviously 
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incorrect, as the guilty have as much right to a trial as the innocent.1 The Village’s 

summary confiscation of $30 likewise violates the right of every arrestee to be 

deprived of property only with “due process of law.” U.S. Const. amend. XIV.  

II. Rehearing Is Warranted To Resolve An Intra-Circuit Conflict. 

The panel majority’s decision contravenes the Supreme Court’s and this 

Circuit’s settled approach to procedural due process. For that reason alone, it should 

be reheard. But it also creates two specific intra-circuit conflicts, both of which 

highlight this general inconsistency. First, the panel majority holds that the 

“opportunity” to challenge a police officer’s on-the-spot decision to make an arrest is 

sufficient to satisfy due process. Slip Op.9, 11. Second, the panel majority holds 

that, because arrestees may “argue to . . . a judge that the fee . . . should be 

returned,” the Village need not provide “any set of additional procedures.” Id. 

A. Challenging A Police Officer’s Decision To Arrest Is Not Adequate Pre-
Deprivation Process Under This Circuit’s Law. 

Numerous cases in this Circuit contradict the panel majority’s holding that 

arrestees are afforded adequate pre-deprivation process because they may “argue to 

an arresting officer . . . that the [booking] fee should not be charged against them.” 

Slip Op.11. The informal right to plead with an arresting officer is not constitutional 

process. “An officer must make on-the-spot judgments under pressure” and “[e]ven 

adequately trained officers sometimes err,” Erwin v. Cnty. of Manitowoc, 872 F.2d 

1292, 1298 (7th Cir. 1989), which is why this Court has held that a policeman’s lone 

                                           
1 For that same reason, Appellant has standing to challenge the fee as applied to all 

arrestees. The fee is automatically assessed without procedural protections at the moment 
of arrest. That process-less deprivation of property violates everyone’s procedural due 
process rights—and becomes fully actionable—at the moment it occurs. 
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decision cannot be the sole basis for a deprivation of property. 

Johnson exemplifies the point. There, after a mechanic seized an individual’s 

vehicle and refused to return it, the police “refused to prosecute the Clinic or any of 

its employees, refused to accept Johnson’s written complaint, and, to top it off, 

forbade the Clinic to return Johnson’s car.” 250 F.3d at 561–62. The officers then 

“told both Johnson and the Clinic that the police department was itself taking 

custody of the car[.]” Id. at 562. This Court reversed the district court’s dismissal, 

holding that the unfettered discretion of one police officer does not supply sufficient 

process to justify depriving an individual of his property. Id. at 563. As the Court 

explained, the government cannot confiscate property unless “the deprivation was 

reasonable at the outset and process was available to test the length of (and 

continued justification for) the deprivation.” Id. “[A] condition to the exercise of 

continuing public dominion over private property is the offer of a hearing to 

determine who is in the right.” Id. (emphasis added). The on-the-ground discretion 

of a police officer is not enough. See also, e.g., United States v. James Daniel Good 

Real Prop., 510 U.S. 43, 55 (1993) (the “practice of ex parte seizure . . . creates an 

unacceptable risk of error”). 

Numerous decisions accord with Johnson and conflict with the panel 

majority’s opinion. In Gates II, for example, this Court explained that one of the 

deficiencies in Chicago’s procedure for returning property seized from arrestees was 

that the procedure required “arrestees to obtain a signature from a police officer 

who may grant or deny it arbitrarily.” 623 F.3d at 412. Vesting that sort of 
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unchecked discretion in a lone (and possibly biased) decision-maker “does not 

comport with due process.” Id. Similarly, in Siebert, this Court held that a volunteer 

inspector of the state department of agriculture violated due process by seizing the 

plaintiff’s horses without providing any pre-deprivation process to determine 

whether that seizure was justified. 256 F.3d at 659–61. The Court held, indeed, that 

the inspector was not even entitled to qualified immunity, since “it has been clearly 

established since at least Logan . . . that unless pre-deprivation relief is impractical, 

it must be provided.” Id. at 661–62 (citing Logan, 455 U.S. 422).  

B. Numerous Decisions Hold That Hypothetical Post-Deprivation Judicial 
Remedies Cannot Cure The Seizure Of Property Without Process.  

The panel majority’s opinion creates a second specific conflict by holding that 

(unspecified) post-deprivation remedies—perhaps a civil suit for false arrest—

provide sufficient process. Slip Op.11 (“[T]here are state remedies available to 

address such a wrong, under which arrestees would be entitled to the return of their 

booking fee.”). That contradicts Supreme Court and Circuit precedent, which holds 

that post-hoc civil suits or other post-deprivation remedies satisfy constitutional 

due process only if the initial “deprivation of liberty or property” is “the result of a 

‘random and unauthorized’ act by a state official.” Schepers, 691 F.3d at 916 (citing 

Parratt v. Taylor, 451 U.S. 527, 543 (1981)). Here, the $30 fee is assessed pursuant 

to Village code and is mandatory for all arrests. In Woodridge, only the failure to 

charge the fee would be “random and unauthorized.” 

The assessment of a fee pursuant to an ordinance is a paradigmatic 

deprivation of property pursuant to established state procedure. In that context, 
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this Court has consistently held that the Due Process Clause requires process 

beyond after-the-fact litigation.2 In Penn Central, for example, Judge Posner did not 

mince words: “The rule is that a state cannot take a person’s property without 

giving him an opportunity for a hearing in advance of the taking, unless there is a 

good reason—an emergency, for example, or the sheer infeasibility of a 

predeprivation hearing, or the demonstrable adequacy of postdeprivation process—

for dispensing with the requirement of a predeprivation hearing.” 955 F.2d at 1161. 

That case involved a statute that allowed private individuals to obtain a railroad’s 

easement by filing an ex parte affidavit describing the easement, asserting their 

entitlement to the easement, and then waiting 180 days. Id. at 1159–60. This Court 

invalidated that process, rejecting Indiana’s argument “that although [its] statute 

contains no provision for a hearing—whether before or after the property right is 

taken away” Penn Central was afforded due process because it could “obtain a 

predeprivation hearing by bringing suit under” the state’s quiet-title statute. Id. at 

1161. Unless state law provides claimants a “realistic and not merely a theoretical 

prospect of obtaining a . . . determination of [their] rights,” due process is not 

satisfied. Id. at 1162 (“cumbersome, slow, costly, tricky, [or] weak” remedial 

avenues do not suffice, nor do purported remedies without “any empirical basis”).  

 Other decisions of this Court accord with Penn Central and conflict with the 
                                           

2 To the extent the panel majority held that post-arrest criminal proceedings provide 
process, that is incorrect. Many arrestees—and the vast majority of innocent people—will 
be released before seeing a courtroom. “[D]ue process does not require a person to risk 
additional criminal conviction as the price of correcting an erroneous” deprivation, 
“especially where a simple procedural fix is available much earlier.” Schepers, 691 F.3d at 
916. And regardless, criminal judges would lack legal authority under Woodridge’s code to 
order reimbursement of the fine even if the arrest were unwarranted. See Slip Op.2.  
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panel majority’s opinion. Gates II, for example, makes clear that the government 

cannot take property and keep it unless and until the owner sues to get it back. 

That case involved cash that the City of Chicago took from two arrestees ($113 and 

$59 respectively) and then kept unless those arrestees were able to obtain a court 

order commanding the money’s return. This Court held that Chicago’s presumptive-

confiscation regime—in which each arrestee had “the burden of proof to establish 

that he had a lawful right to the property”—effectively “impose[d] a criminal 

sanction in the absence of criminal conduct” and thus “d[id] not comport with due 

process.” 623 F.3d at 409, 411–12 (citing Alexandre v. Cortes, 140 F.3d 406, 409 (2d 

Cir. 1998); McClendon v. Rosetti, 460 F.2d 111, 114–16 (2d Cir. 1972)). 

 Schepers, which involved individuals who were required to register in 

Indiana’s criminal registry and who sought to correct errors in that registry, made a 

similar point. There, like here, the defendant argued that it was “not under any 

legal compulsion to provide process to registrants . . . because adequate state 

judicial remedies exist to correct any errors.” Schepers, 691 F.3d at 916. This Court 

rejected that argument because “an additional procedural step . . . can easily be 

incorporated into the established processes, in order to reduce the frequency of any 

mistakes that happen to arise.” Id. So too here, where the Village could simply 

include the arrest fee in the catalog of fees that attach to a conviction (or, perhaps, 

fold it into the cost of pretrial incarceration following a probable cause hearing). 

Schepers flatly rejected what the panel majority accepted, however, holding “that 

the state judicial post-deprivation remedies . . . are insufficient to meet the 
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requirements of due process.” Id. 

 The panel majority never cites or discusses these decisions. And the Circuit 

precedent it does rely upon only further highlights the conflict it creates. For 

example, the panel majority relies on Barbian v. Panagis, slip op.9, but that case 

reiterates that “[i]t is well-settled that when the state deprives an individual of a 

recognized property right, the government must provide the individual an 

opportunity to be heard before, or in some cases after, the deprivation occurs.” 694 

F.2d 476, 488 (7th Cir. 1982). There was no procedural due process violation there 

because “the facts underlying” the relevant decision had already “been extensively 

litigated and conclusively resolved at trial.” Id. Van Harken, which the panel 

majority cites for the proposition that “small cash amounts are generally given little 

weight,” slip op.8, is similarly inconsistent. That case involved the analogous issue 

of civil penalties (less than $100 by law, with an average of $55) that Chicago 

imposed for parking violations. Van Harken, 103 F.3d at 1349–51. Despite 

circumstances nearly identical to this case—$55 as opposed to $30, both amounts 

imposed in a police officer’s discretion—this Court carefully analyzed the procedures 

that Chicago afforded to contest the propriety of a parking fine, which included an 

in-person hearing before a “hearing officer” who had the power to “subpoena 

witnesses (including . . . the police officer who wrote the ticket),” and to “consider 

any documentary evidence (photographs, for example) submitted by the 

respondent.” Id. at 1350. The opinion’s careful analysis of these procedures and the 

plaintiff’s objections to them makes clear that if there had been no procedures at 
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all—such that parking officers had the final say on parking tickets—Chicago’s 

regime would have violated the Due Process Clause. See id. at 1349–51. 

III. Rehearing Is Warranted Because The Issue In This Case Is Exceptionally 
Important And Conflicts With The Decisions Of Other Circuits. 

The above-outlined conflicts are sufficient to justify rehearing. But rehearing 

is further warranted because the panel decision is exceptionally important and 

conflicts with the law in other Circuits. See Fed. R. App. P. 35(a)(2) & (b)(1)(B).  

The issue in this case is exceptionally important. Municipalities throughout 

the Seventh Circuit (and the country) have adopted or may soon adopt ordinances 

that impose automatic “user fees” on everyone their police force arrests. While a $30 

arrest fee may seem trivial, to people of limited means—the same people most likely 

to be arrested—it is a great deal of money. And besides, “the Court has never 

questioned the principle that the Due Process Clause applies to small deprivations 

as well as great ones.” Williams v. Boles, 841 F.2d 181, 183 (7th Cir. 1988). Further, 

the panel majority’s decision would not only permit every municipality in this 

Circuit to charge arrest fees, it would permit municipalities to impose other “user 

fees” under similarly Orwellian circumstances. For example, it would allow 

unreviewable “user fees” that are due immediately after every traffic stop (for 

“using” traffic enforcement services). That sort of unreviewable fine—which would 

violate due process under this Court’s decisions—is increasingly likely as 

municipalities search for new sources of revenue. This growing problem will thus 

only get worse in the absence of rehearing by the panel or the full Court. 

The panel’s decision is in conflict, moreover, with the law in other Circuits. 
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The Ninth Circuit’s recent decision in Lavan v. City of Los Angeles, 693 F.3d 1022 

(9th Cir. 2012), exemplifies that conflict. Lavan involved the procedural due process 

rights of several homeless plaintiffs whose property had been seized and destroyed 

by the police during periods when the plaintiffs left the property temporarily 

unattended to eat, shower, or attend court. Id. at 1024–25. The City of Los Angeles 

justified these seizures by pointing to an ordinance that prohibited people from 

leaving their property in the street. Id. at 1026. The court rejected that justification 

and held that this seize-and-destroy policy violated due process, explaining that 

“[e]ven if Appellees had violated a city ordinance” that prohibited leaving property 

in the street, “their previously-recognized property interest is not thereby 

eliminated,” such that “the City is required to provide procedural protections before 

permanently depriving Appellees of their possessions.” Id. at 1032. Because Los 

Angeles “failed” to provide “any meaningful opportunity to be heard before or after 

it seized and destroyed property,” it had violated due process. Id. at 1033.  

Like the City of Los Angeles in Lavan, the Village “misunderstands the role 

of due process” in claiming that the “violation of a municipal ordinance” entitles it 

to “instantly and permanently” deprive persons of property. Id. at 1032. Lavan thus 

cannot be reconciled with the panel majority’s decision. See also, e.g., Bowlby v. 

Aberdeen, 681 F.3d 215, 226 (5th Cir. 2012) (“The provision of adequate due process 

not only helps to prevent unwarranted deprivations, but also ‘serve[s] the purpose of 

making an individual feel that the government has dealt with [her] fairly.’”) 

(quoting Williamson Cnty. R.P.C. v. Hamilton Bank, 473 U.S. 172, 195 n.14 (1985)). 
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The out-of-circuit cases cited in the panel opinion, moreover, further 

demonstrate that opinion’s inconsistency with due process principles. The panel 

majority relies chiefly on three out-of-circuit cases involving various administrative 

fees imposed on incarcerated persons to reimburse detention facilities for the cost of 

incarceration. Slip Op.11 (citing cases). But each of those cases involved plaintiffs 

who had already undergone a formal process to determine whether the 

incarceration—which necessitated the services that justified the fees at issue—was 

itself justified. See Sickles v. Campbell Cnty., 501 F.3d 726, 732 (6th Cir. 2007) 

(explaining that one plaintiff pled guilty at a hearing and the other had undergone 

a bond determination); Slade v. Hampton Rds. Reg’l Jail, 407 F.3d 243, 255 (4th Cir. 

2005) (“The procedures of commitment are conceded to conform to all constitutional 

norms.”); Tillman v. Lebanon Cnty. Corr. Facility, 221 F.3d 410, 413 (3d Cir. 2000) 

(“After committing unspecified parole violations, Tillman was incarcerated . . . .”). 

Moreover, those decisions made clear that procedures were in place to correct errors 

and return improperly withheld funds. See Sickles, 501 F.3d at 731 (noting “the 

grievance and other postdeprivation procedures”); Slade, 407 F.3d at 247 (similar); 

Tillman, 221 F.3d at 422 (similar). Those decisions thus provide no support here, 

where everyone—guilty or innocent—is automatically, irrevocably, and without 

review fined $30 whenever a lone police officer decides to make an arrest. 

CONCLUSION 

For the foregoing reasons, as well as those stated in Judge Hamilton’s 

dissent, Appellant requests that this Court grant rehearing or rehearing en banc.
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