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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
        
       ) 
THOMPSON HINE LLP,     ) 
 an Ohio limited liability partnership,  ) 
 1920 N Street, N.W., Suite 800  ) 
 Washington, D.C. 20036,   ) 
       ) 
    Plaintiff,  ) 
       ) 
v.       ) Case No. 1:10-cv-01877 
       ) 
SMOKING EVERYWHERE, INC.,  ) 
 a Florida corporation headquartered at ) 
 1500 Weston Road, Suite 200  ) 
 Weston, Florida 33326,   ) 
       ) 
and       ) 
       ) 
ELICKO TAIEB,      ) 
 an individual citizen of Florida residing at ) 
 4916 S.W. 162nd Avenue,    ) 
 Miramar, Florida 33027,   ) 
       ) 
and       ) 
       ) 
EC Distribution, Inc.     ) 
 a Florida corporation headquartered at ) 
 3904 N.W. 126th Avenue   ) 
 Coral Springs, Florida 33065,  ) 
       ) 
    Defendants.  ) 
       ) 
 

FIRST AMENDED COMPLAINT 
 

 Thompson Hine LLP ("Thompson Hine"), for its First Amended Complaint against 

Smoking Everywhere, Inc. ("SE"), Elicko Taieb ("Taieb"), and EC Distribution, Inc. (EC 

Distribution") (collectively, "Defendants"), states as follows: 
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NATURE OF ACTION 

 1. This is an action for damages arising out of Defendants SE and Taieb's breaches 

of their contracts to pay Thompson Hine for legal services and costs associated with Thompson 

Hine's representation of SE in a lawsuit against the United States Food and Drug Administration 

in the United States District Court for the District of Columbia, and of both Defendants in a 

lawsuit filed against Defendants by the Oregon Attorney General in the Circuit Court for Marion 

County, Oregon, as well as EC Distribution's successor liability for SE's debts.  

THE PARTIES 

 2. Thompson Hine LLP is an Ohio limited liability partnership with its headquarters 

and principal place of business located at 3900 Key Center, 127 Public Square, Cleveland, Ohio 

44114-1291.  None of the partners in the limited liability partnership are citizens of Florida and 

Thompson Hine maintains no offices in Florida.  Thompson Hine's Washington, D.C. office is 

located at 1920 N Street, N.W., Suite 800, Washington, D.C. 20036. 

 3. Defendant Smoking Everywhere, Inc. is a Florida corporation with its principal 

place of business located at 1500 Weston Road, Suite 200, Weston, Florida 33326.  SE is an 

importer and distributor of a product known as "electronic cigarettes" ("e-cigarettes") and e-

cigarette accessories. 

 4. Defendant Elicko Taieb is an individual citizen of Florida residing at 4916 S.W. 

162nd Avenue, Miramar, Florida.  Taieb is the majority owner, president, and CEO of Smoking 

Everywhere. 

 5. Defendant EC Distribution, Inc. is a Florida corporation with its principal place of 

business located at 3904 N.W. 126th Avenue, Coral Springs, Florida 33065.  EC Distribution is a 

distributor of e-cigarettes and e-cigarette accessories and a successor in interest to SE.  
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JURISDICTION AND VENUE 

 6. This Court has subject matter jurisdiction over this matter pursuant to 28 U.S.C. § 

1332, as an action between citizens of different States where the matter in controversy exceeds 

the sum or value of $75,000, exclusive of interest and costs. 

 7. Venue is proper in this District pursuant to 28 U.S.C. § 1391(a), as the District in 

which a substantial part of the events or omissions giving rise to the claim occurred. 

 8. This Court has personal jurisdiction over Defendants pursuant to D.C. Code § 13-

423(a)(1), as the claims arise from Defendants' transacting business in the District of Columbia. 

FACTUAL ALLEGATIONS 

 A. Thompson Hine's Legal Representation of Taieb and SE 

 9. On or about March 19, 2009, Taieb induced Plaintiff to enter into representation 

of Defendant SE.  Taieb, in his role as President of SE, executed a Retainer Agreement pursuant 

to which SE retained Thompson Hine "to represent [SE] in connection with the review and 

development of legal arguments pertaining to the sale and distribution of its electronic cigarette 

product."  (A true and correct copy of the March 17, 2009 Retainer Letter is attached hereto as 

Exhibit A.)  The Retainer Agreement went on to specify that, "[i]f our firm performs additional 

services on behalf of Smoking Everywhere, Inc., the provisions of this engagement letter will 

apply to those services and to the applicable matters, unless the provisions contained in this letter 

are expressly modified or supplemented in writing by our firm."  (Id.) 

 10. The Retainer Agreement also specified that "[a]ll statements for services rendered 

are payable upon receipt, unless other arrangements have been made with the firm in advance.  If 
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your payment is delayed beyond 30 days, interest at 1.0% a month will accrue on the unpaid 

amount, and you may be billed for such accrued interest." 

 11. Thompson Hine represented SE in a dispute with the United States Food and 

Drug Administration ("FDA") regarding the importation and classification of SE's electronic 

cigarettes and accessories.  Eventually, when the issue could not be resolved with the FDA short 

of litigation, SE requested Thompson Hine to prepare a complaint challenging the FDA's actions 

and to file the complaint in the United States District Court for the District of Columbia. 

 12. On April 28, 2009, Thompson Hine filed on SE's behalf a Verified Complaint for 

Declaratory and Injunctive Relief and Temporary Restraining Order against the FDA and various 

federal government officials.   

 13. Thompson Hine, at SE's direction, diligently and successfully pursued the 

issuance of a preliminary injunction against the FDA's actions throughout the Spring and 

Summer of 2009, culminating in the issuance of a preliminary injunction order against the FDA.  

 14. Thompson Hine issued monthly invoices to SE for services performed pursuant to 

the Retainer Agreement.  A full listing of the dates of these invoices and the payments made 

thereon is attached hereto as Exhibit B. 

 15. Starting in approximately May 2009, SE failed to make payments within the 30-

day period as it had promised.  In total, $375,250.65 remains due and owing for legal services 

and disbursements for costs provided by Thompson Hine pursuant to the Retainer Agreement. 

 16. Additionally, on or about November 6, 2009, SE and Taieb (individually) entered 

into a second retainer agreement (the "Oregon Retainer Agreement") with Thompson Hine 

whereby SE and Taieb retained Thompson Hine to represent them "in connection with the 

defense of an action brought by the Attorney General of Oregon against Smoking Everywhere 
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Inc. and Elicko Taieb alleging violations of Oregon's Unlawful Trade Practices Act."  (A true 

and correct copy of the Oregon Retainer Agreement is attached hereto as Exhibit C.) 

 17. The relevant provisions of the Oregon Retainer Agreement regarding billing and 

payment are identical to those of the general Retainer Agreement described above. 

 18. The Oregon Retainer Agreement is signed by Taieb in his individual capacity and 

by Ray Story, SE's vice-president and authorized representative. 

 19. Among other actions taken in the Oregon case, Thompson Hine filed a motion to 

dismiss that resulted in Taieb's dismissal from the lawsuit and the dismissal of portions of the 

claims against SE. 

 20. Thompson Hine issued monthly invoices to SE and Taieb for services performed 

pursuant to the Oregon Retainer Agreement.  A full listing of the dates of these invoices and the 

payments is found in Exhibit B.  (Invoices issued pursuant to the Oregon Retainer Agreement are 

listed as "Attorney General Proceedings" under the "Description" heading.) 

 21. SE and Taieb failed to make any payments on the above-listed invoices within the 

30-day period they had promised.  All of Thompson Hine's invoices issued pursuant to the 

Oregon Retainer Agreement remain outstanding and have not been paid as of the date of this 

filing.   

 22. In total, $105,494.36 remains due and owing for legal services and costs provided 

by Thompson Hine pursuant to the Oregon Retainer Agreement. 

 23. In total, SE owes Thompson Hine $480,745 for legal services performed and costs 

advanced pursuant to the Retainer Agreement and the Oregon Retainer Agreement.  The entirety 

of these fees and costs is currently due and owing. 
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 24. Taieb is jointly and severally liable to Thompson Hine for $105,494.36 for legal 

services performed and costs advanced pursuant to the Oregon Retainer Agreement.  The entirety 

of these fees and costs is currently due and owing. 

 B. Defendant Taieb's Fraudulent Transfer 

 25. Upon information and belief, Taieb has also rendered SE incapable of paying the 

amounts that it owes Thompson Hine pursuant to the Retainer Agreement and the Oregon 

Retainer Agreement by misappropriating substantially all of the revenues and assets of SE to his 

personal use in violation of his duties to the company and for purposes of defrauding creditors.   

 26. In 2010 a lawsuit was filed against Defendant Taieb in Florida state court by SE's 

former vice-president, Ray Story, seeking the appointment of a receiver to manage SE's 

remaining assets and for injunctive relief. 

 27. The verified allegations in that action set forth facts demonstrating that Taieb was 

an "alter ego" of SE.  

 28. Upon information and belief, Taieb: (i) used the offices, cash, and personnel of 

SE to benefit his own businesses and himself to the detriment of SE; (ii) conducted separate 

business ventures from SE's business offices using SE's office equipment, office furniture, 

employees, office space, computers, and telephone lines; (iii) engaged in self-dealing; (iv) 

wrongfully diverted corporate funds for his own personal use, or for the benefit of other 

businesses he owns; (v) failed to maintain appropriate financial records and accepted accounting 

practices; (vi) excessively compensated family members employed by SE; (vii) entered into 

marketing and consulting agreements on behalf of SE with himself, his wife, and entities for 

which he or his wife are sole owner at excessive rates, which resulted in significant amounts of 

operating capital being siphoned off from SE; (vii) utterly failed to exercise proper cash 
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management practices; (viii) sold or otherwise disposed of corporate assets at significantly below 

market value to himself or family members; and (ix) utilized the bank accounts of SE as his own 

personal bank accounts and used corporate funds to purchase personal items such as exotic cars, 

jewelry, and vacations, and to pay personal debts. 

 29. Such transfers of the revenues and assets of SE to Taieb's personal use entitle 

Thompson Hine to "pierce the corporate veil" as to SE and to recover from Taieb not only those 

amounts currently due and owing under the Oregon Retainer Agreement, but also those amounts 

due and owing by SE under the Retainer Agreement. 

 30. The transfers of the revenues and assets of SE to Taieb's personal use constitute 

fraudulent transfers and entitle Thompson Hine to recover from Taieb not only those amounts 

currently due and owing under the Oregon Retainer Agreement, but also those amounts due and 

owing by SE under the Retainer Agreement. 

 C. The Successor in Interest Relationship Between SE and EC Distribution  

 31. Taieb has misrepresented to Plaintiff that SE has ceased all business operations 

and is insolvent. 

 32. Contrary to this representation, there currently exists an active website 

(http://www.smoking-everywhere.com) through which e-cigarette products branded "Smoking 

Everywhere" continue to be sold.  

 33. EC Distribution is the entity that charges credit cards for purchases of "Smoking 

Everywhere" products made through the website.  

 34. Upon information and belief, EC Distribution has continued to sell the same e-

cigarette products and accessories as SE and to the same customers.  
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 35. The incorporator of EC Distribution is Donald P. Hateley, a CPA and attorney 

admitted to practice law in California, who served as both outside bookkeeper and corporate 

counsel to SE.  Mr. Hately also provided an affidavit for the Oregon litigation in support of 

Defendant Taieb and Thompson Hine's attorneys spoke with him on several occasions in 

conjunction with the defense of Defendant Taieb in the Oregon litigation.  

 36. EC Distributions' principal place of business is located less than 20 miles from 

SE's principal place of business.  

 37. Upon information and belief, Defendant Taieb incorporated EC Distribution on 

February 22, 2010, a mere two months after Plaintiff filed suit against Defendants Taieb and SE.  

 38. Upon information and belief, EC Distribution is a de facto successor of SE as EC 

Distribution is engaged in a substantial continuation of SE's business. 

 39. Upon information and belief, the transfer of the assets of SE to EC Distribution 

was for the fraudulent purpose of escaping SE's debts and liabilities to Plaintiff. 

 40. EC Distribution is liable to Plaintiff to the same extent as SE.  

 D. Defendant Taieb's Other E-Cigarette Related Entities  

 41. Upon information and belief, in addition to EC Distribution, Defendant Taieb and 

his wife, Catherine Navas, serve as officers or registered agents in more than 25 Florida business 

entities, including entities such as Electronic Cigarette.com, Inc., Elicko, LLC, CathEli, LLC, 

Electronic Cigarette Company International, LLC, and ECiagrette International, LLC.  

 42. In addition, the registered agent for many of these LLCs is a Kevin L. Hagen, 

Esq. or his law firm, Hagen & Hagen. Mr. Hagen served as Defendant Taieb's personal counsel 

during Thompson Hine's representation of Defendants Taieb and SE.  Mr. Hagen also assisted 

Thompson Hine's attorneys in the representation of SE and Taieb.  

Case 1:10-cv-01877-ABJ   Document 27    Filed 11/09/11   Page 8 of 16



9 

 43. Upon information and belief, Defendant Taieb is also utilizing these entities to 

continue the operation of SE's e-cigarette business and escape SE's debts and liabilities to 

Plaintiff.  

COUNT I 
(Breach of Contract by Smoking Everywhere) 

 44. Plaintiff incorporates by reference the averments of Paragraphs 1-43 above, as if 

fully set forth herein. 

 45. The terms of the Retainer Agreement and the Oregon Retainer Agreement are 

reasonable, valid, and enforceable. 

 46. Thompson Hine has performed all of its obligations under the terms of the 

Retainer Agreement and the Oregon Retainer Agreement. 

 47. SE has materially breached both the Retainer Agreement and the Oregon Retainer 

Agreement by failing to remit payment for services performed and costs advanced in a timely 

manner. 

 48. SE has materially breached the Retainer Agreement by failing to make payments 

of $375,250.65 for legal services and costs provided pursuant to the Retainer Agreement. 

 49. SE has materially breached the Oregon Retainer Agreement by failing to make 

payments of $105,494.36 for legal services and costs provided pursuant to the Oregon Retainer 

Agreement. 

 50. Thompson Hine has suffered damages as a consequence of SE's material 

breaches. 
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COUNT II 
(Breach of Contract by Taieb) 

 51. Plaintiff incorporates by reference the averments of Paragraph 1-50 above, as if 

fully set forth herein. 

 52. The terms of the Oregon Retainer Agreement are reasonable, valid, and 

enforceable. 

 53. Thompson Hine has performed all of its obligations under the Oregon Retainer 

Agreement. 

 54. Taieb has materially breached the Oregon Retainer Agreement by failing to remit 

payment for services performed and costs advanced in a timely manner. 

 55. Taieb has materially breached the Oregon Retainer Agreement by failing to make 

payments of $105,494.36 for legal services and costs provided pursuant to the Oregon Retainer 

Agreement.  

 56. Taieb is jointly and severally liable with SE for the above-referenced breaches of 

the Oregon Retainer Agreement. 

 57. Thompson Hine has suffered damages as a result of Taieb's material breaches.  

 58. Upon information and belief, Taieb, SE's majority shareholder, CEO, and 

president, failed to follow corporate formalities and properly maintain separate accounts, books, 

and records, in his management of SE. 

 59. Upon information and belief, Taieb has abused his position as majority 

shareholder, CEO, and president of SE and misappropriated substantially all of the revenues and 

assets of SE to his personal use while failing to ensure that SE's debts, including SE's debts to 

Thompson Hine, were paid. 
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 60. Taieb's actions entitle Thompson Hine to pierce the corporate veil and to recover 

from Taieb personally those amounts due from SE to Thompson Hine pursuant to the terms of 

the Retainer Agreement and Oregon Retainer Agreement. 

COUNT III 
(Fraudulent Transfer in violation of D.C. Code § 28-3104) 

 61. Plaintiff incorporates by reference the averments of Paragraph 1-60 above, as if 

fully set forth herein. 

 62. Upon information and belief, Taieb caused SE to transfer to Taieb SE's revenues 

and assets with actual intent to hinder, delay, or defraud Thompson Hine in violation of D.C. 

Code § 28-3104(a)(1). 

 63. Upon information and belief, Taieb caused SE to transfer to Taieb SE's revenues 

and assets without providing a reasonably equivalent value in exchange for the transfer and 

believed or reasonably should have believed that SE would incur debts beyond SE's ability to 

pay as they became due in violation of D.C. Code § 28-3104(a)(2). 

 64. Thompson Hine has suffered damages as a result of SE's fraudulent transfer(s) to 

Taieb. 

 65. Thompson Hine is entitled to avoidance of the transfer(s) from SE to Taieb to the 

extent necessary to satisfy Thompson Hine's claims pursuant to D.C. Code § 28-3107(a)(1). 

 66. Thompson Hine is entitled to attachment of the assets or revenues transferred 

from SE to Taieb to the extent necessary to satisfy Thompson Hine's claims pursuant to D.C. 

Code § 28-3107(a)(2). 

 67. Thompson Hine is entitled to an injunction against further disposition by SE and 

Taieb of assets, revenues, or other property sufficient to satisfy Thompson Hine's claims, and to 

the appointment of a receiver to take charge of the assets and property of SE and Taieb, as well 
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as any other equitable or injunctive relief that may be required pursuant to D.C. Code § 28-

3107(a)(3). 

COUNT IV 
(Fraudulent Transfer in violation of D.C. Code § 28-3105(a)) 

 68. Plaintiff incorporates by reference the averments of Paragraph 1-67 above, as if 

fully set forth herein. 

 69. Upon information and belief, Taieb caused SE to transfer to Taieb SE's revenues 

and assets after Thompson Hine's claim arose. 

 70. Upon information and belief, SE did not receive a reasonably equivalent value in 

exchange for the transfer(s) to Taieb. 

 71. Upon information and belief, SE was insolvent at the time or became insolvent as 

a result of the transfer(s) to Taieb. 

 72. Thompson Hine has suffered damages as a result of SE's fraudulent transfer(s) to 

Taieb. 

 73. Thompson Hine is entitled to avoidance of the transfer(s) from SE to Taieb to the 

extent necessary to satisfy Thompson Hine's claims pursuant to D.C. Code § 28-3107(a)(1). 

 74. Thompson Hine is entitled to attachment of the assets or revenues transferred 

from SE to Taieb to the extent necessary to satisfy Thompson Hine's claims pursuant to D.C. 

Code § 28-3107(a)(2). 

 75. Thompson Hine is entitled to an injunction against further disposition by SE and 

Taieb of assets, revenues, or other property sufficient to satisfy Thompson Hine's claims, and to 

the appointment of a receiver to take charge of the assets and property of SE and Taieb, as well 

as any other equitable or injunctive relief that may be required pursuant to D.C. Code § 28-

3107(a)(3). 
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COUNT V 
(Fraudulent Transfer in violation of D.C. Code § 28-3105(b)) 

 76. Plaintiff incorporates by reference the averments of Paragraph 1-75 above, as if 

fully set forth herein. 

 77. Upon information and belief, Taieb caused SE to transfer to Taieb SE's revenues 

and assets after Thompson Hine's claim arose. 

 78. Taieb qualifies as an "insider" within the meaning of D.C. Code §§ 28-3101(7) 

28-3105(b) and, upon information and belief, the transfer(s) were purportedly made for an 

antecedent debt. 

 79. Upon information and belief, SE was insolvent at the time or became insolvent as 

a result of the transfer(s) to Taieb. 

 80. Upon information and belief, Taieb had reasonable cause to believe that SE was 

insolvent. 

 81. Thompson Hine has suffered damages as a result of SE's fraudulent transfer(s) to 

Taieb. 

 82. Thompson Hine is entitled to avoidance of the transfer(s) from SE to Taieb to the 

extent necessary to satisfy Thompson Hine's claims pursuant to D.C. Code § 28-3107(a)(1). 

 83. Thompson Hine is entitled to attachment of the assets or revenues transferred 

from SE to Taieb to the extent necessary to satisfy Thompson Hine's claims pursuant to D.C. 

Code § 28-3107(a)(2). 

 84. Thompson Hine is entitled to an injunction against further disposition by SE and 

Taieb of assets, revenues, or other property sufficient to satisfy Thompson Hine's claims, and to 

the appointment of a receiver to take charge of the assets and property of SE and Taieb, as well 
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as any other equitable or injunctive relief that may be required pursuant to D.C. Code § 28-

3107(a)(3). 

COUNT VI 
(Successor Liability) 

 
 85. Plaintiff incorporates by reference the averments of Paragraph 1-84 above, as if 

fully set forth herein. 

 86. Taieb has repeatedly misrepresented to Plaintiff since filing of this suit that SE 

has ceased all business operations and is insolvent. 

 87. Despite these representations, there currently exists an active website 

(http://www.smoking-everywhere.com) through which e-cigarette products branded "Smoking 

Everywhere" continue to be sold.  

 88. EC Distribution is the entity that charges credit cards for purchases of "Smoking 

Everywhere" products made through the website.  

 89. Upon information and belief, EC Distribution has continued to sell the same e-

cigarette products and accessories as SE and to the same customers.  

 90. The incorporator of EC Distribution is Donald P. Hateley, a CPA and attorney 

admitted to practice law in California, who served as both outside bookkeeper and corporate 

counsel to SE.  Mr. Hately also provided an affidavit for the Oregon litigation in support of 

Defendant Taieb and Thompson Hine's attorneys spoke with him on several occasions in 

conjunction with the defense of Defendant Taieb in the Oregon litigation.  

 91. EC Distributions' principal place of business is located less than 20 miles from 

SE's principal place of business.  

 92. Upon information and belief, Defendant Taieb incorporated EC Distribution on 

February 22, 2010, a mere two months after Plaintiff filed suit against Defendants Taieb and SE.  
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 93. Upon information and belief, EC Distribution is a de facto successor of SE as EC 

Distribution is engaged in a substantial continuation of SE's business. 

 94. Upon information and belief, the transfer of the assets of SE to EC Distribution 

was for the fraudulent purpose of escaping SE's debts and liabilities to Plaintiff. 

 95. EC Distribution is liable to Plaintiff to the same extent as SE.  

 WHEREFORE, Plaintiff, Thompson Hine LLP, demands that a judgment be entered in 

its favor and against Defendants Smoking Everywhere, Inc., Elicko Taieb, and EC Distribution: 

 A. Awarding compensatory damages in the amount of $480,745 against Smoking 

Everywhere, Taieb and EC Distribution, jointly and severally, for the breaches of the Retainer 

Agreement and Oregon Retainer Agreement, Taieb's fraudulent transfers and misappropriation of 

Smoking Everywhere's assets and revenues to himself, and EC Distribution's successor liability 

for these debts; and 

 B. Awarding pre- and post-judgment interest; and 

 C. Preliminarily and permanently attaching assets and property of Smoking 

Everywhere, Taieb, and EC Distribution sufficient to satisfy their debt to Thompson Hine; and 

 D.  Preliminarily and permanently enjoining Smoking Everywhere, Taieb, and EC 

Distribution from further alienating or disposing of assets and property in an amount equal to 

their debt to Thompson Hine; and  

 E. Granting such other and further relief as is necessary and appropriate. 

 

      Respectfully submitted, 

THOMPSON HINE LLP 
 

Dated:  September 30, 2011        By:  /s/ Thomas Feher   
Thomas Feher 
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OH-0016 
THOMPSON HINE LLP 
3900 Key Center 
127 Public Square 
Cleveland, OH 44114-1291 
Phone: (216) 566-5500 
Fax: (216) 566-5800 
 
Counsel for Plaintiff Thompson Hine LLP 
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