
 

 

 

IN THE UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

____________________________________ 

       ) 

UNITED STATES OF AMERICA,   ) 

       ) 

    Appellant,  )   

)   

v.     )  Case No. 13-3082 

       )  

ALI MOHAMED ALI,     )   

    ) 

Appellee.  ) 

                             ) 

 

APPELLEE’S OPPOSITION TO THE GOVERNMENT’S EMERGENCY 

MOTION FOR A STAY AND FOR EXPEDITED BRIEFING 

 

Appellee Ali Mohamed Ali respectfully submits this opposition to the 

Government’s emergency motion for an order for a writ to return Mr. Ali to 

pretrial detention and for doubly-expedited briefing.  As explained below, the 

government’s motion raises no “emergency” requiring such extraordinary 

measures.  Pursuant to Circuit Rule 9(a) and 47.2, Ali respectfully requests that 

briefing in this case follow this Circuit’s standard schedule for cases that are 

expedited by statute.   

INTRODUCTION 

Last July, this Court rejected the government’s request for an order staying 

the district court’s release of Ali.  United States v. Ali, 12-3057 (July 27, 2012), 

Doc. No. #1386276.  That rejection was vindicated by Ali’s perfect record of 
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compliance during the ten days during which the government’s appeal was briefed 

and decided.  In light of that perfect record, there is absolutely no reason to change 

course with regard to the government’s second request for a similar order—

especially since, if anything, the government’s arguments for emergency relief are 

substantially weaker than they were a year ago.  See United States v. Strong, 775 

F.2d 504, 506 (3d Cir. 1985) (fact that defendant had not fled during trial 

constituted “clear and convincing evidence” that defendant was not a flight risk).1 

The only argument in the government’s emergency motion to justify a stay 

and a shortening of the already-expedited briefing schedule appears to be its 

contention that the district court erred.  That is not the standard for either of these 

extraordinary remedies.  The applicable standard requires the movant to establish 

“irreparable injury” that exceeds the irreparable injury to third parties imposed by a 

grant of the emergency relief sought.  Both factors—completely unaddressed by 

the government—fall squarely against emergency relief. 

                                                 

 
1 The government’s motion blatantly mischaracterizes Strong’s holding as about 

the risk of flight, Gov’t Mot. at 18 n.6; Strong based its post-conviction detention 

of the defendant solely on the defendant’s dangerousness, after noting that the 

defendant did not flee during his pretrial release and presented “clear and 

convincing” evidence that he was not a flight risk, 775 F.2d at 506. 
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ARGUMENT 

I. For all its Sound and Fury, the Government’s Emergency Motion 

Effectively Concedes that it Cannot Meet the Applicable Standard 

Circuit Rule 8(a)(1) requires that a motion for stay of a district court’s order 

“must…discuss, with specificity, each of the following factors:  (i) the likelihood 

that the moving party will prevail on the merits; (ii) the prospect of irreparable 

injury to the moving party if relief is withheld; (iii) the possibility of harm to other 

parties if relief is granted; and (iv) the public interest.”  D.C. Cir. R. 8(a)(1); cf. 

Louisville & N. R. Co. v. Sullivan, 617 F.2d 793, 799 (D.C. Cir. 1980) (“In 

considering whether a stay should be entered pending appeal, we are guided by the 

same standards that control the issuance of a preliminary injunction.”).  A motion 

for expedited briefing under Circuit Rule 27(f) similarly requires a movant to 

establish that relief is necessary “to avoid irreparable harm.”  D.C. Cir. R. 27(f).  

The government cannot establish any irreparable harm that will arise during 

the pendency of this already-expedited bond appeal, and ignores the 

“unquestionabl[e] … irreparable injury,” Mills v. Dist. of Columbia, 571 F.3d 

1304, 1312 (D.C. Cir. 2009) (citation omitted), that will certainly arise if the court 

grants its emergency motion. 

The government’s motion attributes Ali’s record of compliance during this 

period of pretrial release—including twelve hours in which he was not subject to 

monitoring at all—to the difficulty of fleeing the United States on short notice:   
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The fact that Ali did not flee when briefly released in 2012 does not 

mean that he is not at risk to flee in the future.  Indeed, flight would 

require Ali to obtain money and (possibly) travel documents, and 

would take planning. Thus, he remains a great risk for flight 

notwithstanding that he did not immediately flee when released in 

2012.  

 

Gov’t Mot. at 18 n.6 (citation omitted).  The government is correct in this respect:  

it would be nearly impossible for Ali to plan an escape from the United States 

without money, assets, credit cards, driver’s licenses, identification cards, or 

passports—all items Ali lacks—during the pendency of this already-expedited 

bond appeal.  See id. at 2 (Ali “has no property, money, or other assets in this 

district”); id. at 18 (same).  In light of this concession, the government cannot 

possibly establish irreparable harm.  See Chaplaincy of Full Gospel Churches v. 

England, 454 F.3d 290, 297 (D.C. Cir. 2006) (citations omitted) (to meet the “high 

standard for irreparable injury,” the injury “must be both certain and great,” be “of 

such imminence that there is a clear and present need for equitable relief to prevent 

irreparable harm,” and “be beyond remediation.”) (emphasis in original). 

While the government can show no “certain” or “imminen[t]” threat that Ali 

will flee during the limited duration of this appeal, Chaplaincy of Full Gospel 

Churches, 454 F.3d at 297, the certain harm to Ali if this court issues a writ 

pending appeal will be immediate and severe.  United States v. Perry, 788 F.2d 

100, 114 (3d Cir. 1986) (describing pretrial detention as a “grave invasion of the 
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most fundamental of all personal liberties”).2  “Relief saving one claimant from 

irreparable injury, at the expense of similar harm caused another, might not qualify 

as the equitable judgment that a stay represents.”  Virginia Petroleum Jobbers Assn 

v. FPC, 259 F.2d 921, 925 (D.C .Cir.1958).  Here, the district court has held that 

any further pretrial detention of Mr. Ali will “violate[] his rights to under the Due 

Process Clause” of the constitution.  Op. at 29.  “It has long been established that 

the loss of constitutional freedoms, ‘for even minimal periods of time, 

unquestionably constitutes irreparable injury.’” Mills, 571 F.3d at 1312 (quoting 

Elrod v. Burns, 427 U.S. 347, 373 (1976) (plurality opinion) (citing New York 

Times Co. v. United States, 403 U.S. 713 (1971))).   

Unable to establish the necessary “irreparable injury” or overcome the 

irreparable injury to Mr. Ali if its request is granted, the government’s motion 

clearly fails. 

                                                 

 
2 As the district court found, “[t]he effects of pretrial detention are even more 

serious in Ali’s case….[T]he physical and psychological toll of pretrial 

detention…can significantly affect a defendant’s ability to participate in his own 

defense.”  Mem. Op. at 18.  This is particularly true where, as here, “Ali’s ten days 

in solitary confinement, only to be found not guilty of the alleged 

violation…exemplifies the exceedingly harsh conditions that pretrial detainees face 

while awaiting trial.”  Id. at 19. 
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II. Doubly-expediting this appeal is unnecessary and unfair to Ali 

Pursuant to F.R.A.P. 9(a) and 47.2, and Circuit Rule 9(a), appeals from a 

pretrial release or detention order are already expedited.  There is no reason to 

grant the government special treatment in this case and to order especially 

expedited briefing.  Despite the government’s aggressive charging in this case, 

Ali’s release indisputably poses no risk to the community whatsoever.  Mem. Op. 

at 15 (noting that even “the government does not think Ali is a pirate,” and finding 

that Ali “posed no danger to the community”).  Indeed, the government’s motion 

does not contend otherwise, despite relying on numerous cases that the district 

court distinguished due to the dangerousness of the defendants.  Compare Gov’t 

Br. at 12 (citing cases), with Mem. Op. at 14 (distinguishing same cases).  Thus, 

the need to review Ali’s pretrial release order is less urgent than in many standard 

cases contemplated by Circuit Rule 9(a).  And the significant constitutional 

questions raised in this appeal—a product of Ali’s “extraordinary” pretrial 

detention, United States v. El-Hage, 213 F.3d 74, 76 (2d Cir. 2000)—make this 

appeal less apt for an expedited schedule, not more.3 

                                                 

 
3 Ironically, the government filed an opposition Ali’s request for expedited briefing 

below, Dkt. No. 288, despite the fact that Ali’s proposed briefing schedule would 

have been no more expedited than the standard briefing schedule for a bond appeal 

under Circuit Rule 9(a).  Apparently, the government believes that urgent 

consideration of bond motions is only necessary when it is the movant or appellant. 
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Moreover, as counsel for Ali expressed to the government prior to the filing 

of its scheduling request, the date proposed by the government for Ali to file his 

opposition to the government’s appeal—September 12, 2013—coincides with a 

significant deadline concerning the production of exhibits and witness proffers in 

the district court.  Minute Entry (Sept. 4, 2013).  While the government is blessed 

with separate trial and appellate units, it will be extremely difficult for Ali’s 

counsel to meet these pretrial obligations while simultaneously drafting an 

opposition to a government memorandum filed three days earlier.4  Although 

counsel must always manage deadlines imposed by court rules, the government has 

presented no compelling reason to manufacture such a conflict by deviating from 

the already-expedited briefing schedule established in Circuit Rule 9(a). 

CONCLUSION 

For the foregoing reasons, Ali respectfully requests that the government’s 

motion for a stay or writ and for emergency briefing be denied, and that the Court 

issue a standard expedited briefing schedule consistent with Circuit Rule 9(a). 

  

                                                 

 
4 This difficulty will be compounded by a prior scheduling conflict on September 

9-10, 2013, when Ali’s counsel will be defending an evidentiary hearing before the 

D.C. Board of Professional Responsibility.  This conflict was communicated to the 

government at a status conference in June 2013. 
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September 6, 2013 Respectfully submitted,  

 

 /s/                                     . 

Timothy R. Clinton  

Matthew J. Peed  

CLINTON BROOK & PEED  

1455 Pennsylvania Ave. N.W., Suite 400 

Washington, DC 20004 

(202) 618-1628 (tel) 

(202) 204-6320 (fax) 

 

Brian C. Brook  

 CLINTON BROOK & PEED  

 347 Fifth Avenue, Suite 1402 

 New York, NY 10016 

 (646) 205-8213 (tel) 

 (646) 257-2887 (fax) 

 

Counsel for Appellee Ali Mohamed Ali
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CERTIFICATE OF SERVICE 
 

I hereby certify that I filed the foregoing Appellee’s Opposition to the 

Government’s Emergency Motion for a Stay and for Expedited Briefing with the 

Clerk of the Court for the United States Court of Appeals for the D.C. Circuit by 

using the appellate CM/ECF system on September 6, 2013. 

 

Peter S. Smith, Elizabeth Trosman, and Mary B. McCord, United States 

Attorney’s Office, 555 4th Street, N.W., Room 8104, Washington, D.C. 20530, are 

registered CM/ECF users, and will be served by the appellate CM/ECF system. 

 

 /s/                                        . 

      Matthew J. Peed 
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