
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 

 
 
AMERICAN CIVIL LIBERTIES UNION, et al., 
	  
   Plaintiffs, 
 

v.  
 

UNITED STATES DEPARTMENT OF  
JUSTICE,  

 
  Defendant.   

   

   
 
 
 
 
 No. 08-cv-1157 (ABJ) 
 
 
 
 
 

 
PLAINTIFFS’ REPLY IN SUPPORT OF THEIR  

SECOND MOTION FOR SUMMARY JUDGMENT  
 

 The Department of Justice  (“DOJ”) asserts that “there is no reason for this Court not to 

re-adopt its prior ruling that the acquittals and dismissals can lawfully be withheld.”  DOJ Reply 

in Support of Second Motion for Summary Judgment and Opposition to Plaintiffs’ Second 

Motion for Summary Judgment (ECF Nos. 62 & 63) (“Reply/Op.”) at 2.  But the court of 

appeals’ decision in this very case provides such a reason. 

 I.  As a category, individuals who have been publicly prosecuted but not 
convicted have only slightly greater privacy interests in the fact of their 
public prosecution than individuals who have been publicly prosecuted 
and convicted. 

 
 The court of appeals agreed with both parties that with respect to the facts of their 

criminal prosecutions, the privacy interests of individuals who have been convicted “are weaker 

than for individuals who have been acquitted or whose cases have been dismissed.”  ACLU v. 

Dep’t of Justice, 655 F.3d 1, 7 (D.C. Cir. 2011).  But the court did not seek to determine how 

much weaker, because it was unclear whether records regarding any non-convicted individuals 

were at issue.  The court also recognized that the interests of guilty defendants “are plainly 
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substantially weaker than the privacy interests of individuals who have been investigated but 

never publicly charged at all.”  Id. (emphasis added).  Thus, the privacy interests of the publicly 

charged defendants whose cases’ docket numbers are now at issue are somewhere in between 

those of convicts and those of mere subjects of investigation. 

 In the teeth of the court of appeals’ recognition that publicly indicted defendants have 

weaker privacy interests than mere subjects of investigation, DOJ argues for a categorical rule 

equating the two groups, and asserts that every non-convicted defendant’s privacy interest in 

keeping secret the fact that he or she was ever prosecuted trumps the public’s right to know.  See 

Reply/Op. at 20 (“the Department is categorically withholding information about all 

prosecutions that ended in acquittal or dismissal”).  The fundamental problem with DOJ’s 

argument is that it ignores reality.  Senator Ted Stevens was a non-convicted defendant.  John 

Edwards is a non-convicted defendant.   Roger Clemens is a non-convicted defendant.  Michael 

Jackson was a non-convicted defendant.  O.J. Simpson was a non-convicted defendant.1  These 

people have (or had) no stronger privacy interest in concealing the fact that they were prosecuted 

than they would if they had been convicted (as Senator Stevens was for a time), because the very 

idea of concealment would be risible.  But if their cases had involved cell phone tracking and had 

fallen within the temporal and geographic bounds of plaintiffs’ FOIA request, DOJ would now 

be withholding the docket numbers because, it asserts, release “could reasonably be expected to 

constitute an unwarranted invasion of personal privacy” under FOIA Exemption 7(C), 5 U.S.C. 

§ 552(b)(7)(C) (emphasis added).  That is self-evidently not true, and that should be enough to 

reject DOJ’s categorical position. 

                                                
1 Mr. Simpson was subsequently convicted of stealing sports memorabilia at a Las Vegas hotel. 
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 DOJ’s insistence on a categorical rule for all publicly indicted but not convicted 

defendants rests on DOJ v. Reporters Committee for Freedom of the Press, 489 U.S. 749 (1989).  

But it is not only plaintiffs’ view that Reporters Committee is not on point here – it is the 

carefully explained view of the court of appeals.  See ACLU v. Dep’t of Justice, 655 F.3d at 8-13.   

 DOJ claims that the court of appeals’ analysis of Reporters Committee is irrelevant to this 

remand because it appears in the portion of the opinion where the court was discussing 

defendants who had been convicted.  Reply/Op. at 5.  But that misses the point: with respect to 

the grounds on which the court of appeals distinguished Reporters Committee from this case, 

convicted and non-convicted defendants are identically situated.  Thus, the court’s analysis 

identically applies. 

 The court of appeals first distinguished Reporters Committee on the ground that the 

FOIA request here, unlike the request in Reporters Committee, “would disclose only information 

that is available in public records.”  ACLU v. Dep’t of Justice, 655 F.3d at 8.  That is equally true 

for the docket numbers now at issue as it was for the docket numbers of cases in which the 

defendant was convicted.  They are all available in public records. 

 Second, the court of appeals distinguished Reporters Committee on the ground that “the 

information at issue here is all less than (and probably quite a bit less than) ten years old, unlike 

the Reporters Committee rap sheets that recorded a lifetime of everything from major crimes to 

youthful indiscretions.”  Id. at 8-9.  That is equally true for the information now at issue as it was 

for the information regarding cases in which the defendant was convicted.  It is all part of the 

same FOIA request covering the same time period. 

 Third, the court of appeals emphasized that “[t]he fact that information about these 

proceedings is readily available to the public reduces further still the incursion on privacy 
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resulting from disclosure,” id. at 9, noting that the Supreme Court had recognized that “‘the 

interests in privacy fade when the information involved already appears on the public record.’” 

Id. (quoting Reporters Committee, 489 U.S. at 764 n.15) (emphasis in original).  This is equally 

true as to non-convicted defendants. 

 Fourth, the court of appeals found that, unlike the rap sheets in Reporters Committee, 

“the information at issue here is not practically obscure,” and therefore does not support the 

argument that “an individual’s privacy interest in limiting disclosure or dissemination of 

information does not disappear just because it was once publicly released.”  Id.  “To the 

contrary,” the court explained,  

computerized government services like PACER make it possible to access court 
filings concerning any federal defendant from the comfort of one’s home or office 
. . . .  In addition, newspapers regularly report on federal prosecutions, and their 
accounts can easily be found on the internet. Indeed, by routinely issuing press 
releases that name the individuals that it has indicted . . . the Justice Department 
has itself made the process infinitely easier. If someone wants to know whether 
his neighbor or potential employee has been indicted for . . . a federal offense, he 
may well find out by simply entering a Google search for that person’s name. 
 

Id. at 10.  The proof is that “Google searches for variations of the phrase ‘the United States 

Attorney . . . announced the indictment of,’ restricted to the last ten years, yield thousands of 

results.”  Id. at 10 n.13 (emphasis added).  This analysis is likewise equally applicable to 

defendants who have not been convicted.  Indeed, the court of appeals specifically referred to 

“any federal defendant” (not any federal convict); to “federal prosecutions” (not federal 

convictions); to DOJ “press releases that name the individuals that it has indicted” (not 

convicted); and to Google searches for a “neighbor or potential employee [who] has been 

indicted for . . . a federal offense” (not one who has been convicted).  Id. (emphases added).2   

                                                
2 It would be an uncomplicated secretarial task to use PACER to generate a list of every person 
publicly indicted in a given federal district in a given year.  One would simply search for docket 
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 Thus, the reasons supporting the court of appeals’ conclusion that the “privacy interests at 

stake in this case, however, are considerably weaker than those at issue in Reporters Committee,” 

id. at 8, apply with full force to the privacy interests at stake in this remand.  The categorical rule 

regarding rap sheets announced in Reporters Committee has no application to this case.3  

 DOJ also continues to argue that non-convicted defendants have a categorically much 

stronger privacy interest than convicted defendants in “avoiding the embarrassment and stigma 

of being associated with [a] . . . criminal prosecution and in successfully reintegrating into their 

community.”  Reply/Op. at 6 n.2.  In response to plaintiffs’ point that non-convicted defendants 

do not need to reintegrate into the community because they have not been removed from the 

community, see Plaintiffs’ Second Motion at 8, DOJ notes that  “some may have been held in 

prison as pretrial detainees.”  Id. (citing United States v. Salerno, 481 U.S. 739 (1987)).  But 

pretrial detention remains “the carefully limited exception,” Salerno, 481 U.S. at 755, and the 

vast majority of criminal defendants are not removed from the community unless they are 

convicted.  Moreover, the vast majority of convicted defendants eventually serve their time and 

also have a legitimate interest in finding employment and housing, and reintegrating into their 

communities – an interest that DOJ never mentions.  Thus the difference between the 

                                                                                                                                                       
numbers 12-cr-001, 12-cr-002, etc., and copy the defendants’ names from the docket sheets.  
That list could be posted on the Internet or published in the local newspaper. 

3 DOJ also states that  
 

in the course of distinguishing the privacy interests in Reporters Committee from 
the privacy interests of convicted defendants in this case, the Court of Appeals 
pointed out that disclosing information about convicted defendants would not 
result in the disclosure of “nonconviction data,” which Reporters Committee 
found to be entitled to special protection. Id. at 8 (quoting Reporters Committee, 
489 U.S. at 754 n.2). 

 

Reply/Op. at 6.  But it is not true that Reporters Committee found “nonconviction data” entitled 
to special protection; the cited footnote is simply a description of state practices.  Nor did the 
court of appeals make any such finding.   
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rehabilitation interests of convicted and non-convicted defendants is not nearly as great as DOJ 

would have it. 

 Finally, DOJ argues that withholding these docket numbers “keeps unsolicited advances 

by third-parties at bay.”  Reply/Op. at 4.  But here, too, there is no difference between convicted 

and non-convicted defendants; all are potentially subject to unsolicited advances by third parties.  

DOJ makes no effort to suggest any difference, and the court of appeals has already rejected 

DOJ’s argument that “the relatively minimal potential contact at issue in this case” supports 

withholding.  ACLU v. Dep’t of Justice, 655 F.3d at 11. 

 DOJ acknowledges that plaintiffs were correct in pointing out that the other cases on 

which DOJ relied in its motion for summary judgment “all involved criminal suspects and 

investigatory targets rather than individuals who were indicted but not convicted.”  Reply/Op. at 

7 (“That is true.”).  DOJ seeks to rehabilitate those cases as support for its position by asserting 

that “it is just as unwarranted for the government to broadcast an allegation that an unindicted 

individual has engaged in criminal activity as it is for the government to publicize the 

prosecution of an individual on criminal charges after the individual has been acquitted or had 

the charges dismissed.”  Id. at 7-8.  But that again misses the point.  There is no need for the 

government to re-publicize a failed prosecution – the defendant’s privacy has already been 

eviscerated by a public indictment and trial.  And as the court of appeals pointed out, in an 

observation that applies equally to indictments as to convictions, “[i]t is little more than 

speculation to suggest that friends or associates who did not learn of a conviction at the time it 

occurred (whether through press accounts, press releases, or other means) will hear of it for the 

first time merely because the Justice Department releases a list of docket numbers.”  ACLU v. 
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Dep’t of Justice, 655 F.3d at 10.  Thus, the publicly-prosecuted-but-not-convicted defendant is 

simply not in the same privacy boat as the never-charged, never-publicized suspect. 

 Thus, DOJ’s effort to equate publicly prosecuted defendants with never-indicted suspects 

fails.  The individuals whose cases’ docket numbers are at issue here have privacy interests 

slightly, but not greatly, weightier that those of convicted defendants who have served their time.   

 II.  The public interest in learning about cases in which the defendant has 
been acquitted or the charges have been dismissed is at least as great 
as the public interest in learning about cases in which the defendant 
has been convicted.  

 
 The court of appeals has already held that there is “a significant public interest in 

disclosure” of public prosecutions involving warrantless cell phone tracking, which is itself “a 

topic of considerable public interest.”  ACLU v. Dep’t of Justice, 655 F.3d at 12.  That holding is 

binding here. 

 DOJ does not dispute, nor could it, that the public interest in prosecutions involving 

warrantless cell phone tracking is at least as great where the defendant was not convicted as 

where the defendant was convicted.  Nothing about a defendant’s acquittal or the dismissal of 

charges makes a given case any less useful in “inform[ing] this ongoing public policy discussion 

by shedding light on the scope and effectiveness of cell phone tracking as a law enforcement 

tool.”  Id. at 13. 

 To the contrary, as plaintiffs pointed out in their motion, failed prosecutions may shed a 

different and potentially more significant light on the subject than successful prosecutions.  Was 

the evidence obtained through warrantless cell phone tracking suppressed – leading to acquittal 

or dismissal – because a court found that the warrantless cell phone tracking had violated the 

defendant’s Fourth Amendment rights?  Is there an unpublished opinion in the case file 

discussing the relevant facts and reaching such a conclusion, which would be brought to light by 
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using the docket number to access the docket?  It is certainly more likely that such an opinion 

will be found in the docket of a prosecution that ended unsuccessfully (from the government’s 

perspective) than in a prosecution that ended in conviction. 

 DOJ points out that “a requester alleging that governmental misconduct justifies the 

release of records withheld under Exemption 7(C) ‘must produce evidence that would warrant a 

belief by a reasonable person that the alleged government impropriety might have occurred.’”  

Reply/Op. at 13-14 (quoting National Archives & Records Administration v. Favish, 541 U.S. 

157, 174 (2004)).  But plaintiffs are not arguing that governmental misconduct justifies the 

release of the six records now at issue; plaintiffs are simply showing that there is an even 

stronger public interest in release of the docket numbers of these six cases than in the release of 

the docket numbers of cases ending in conviction, because the record in a given case ending in 

acquittal or dismissal is, logically, even more likely to contain information useful to the public 

about the use of warrantless cell phone tracking than the record in a given case ending in 

conviction.  And even if that were not true, the public interest in disclosure of these cases 

remains no weaker than the public interest in disclosure of cases ending in conviction, which the 

court of appeals ruled was strong enough to require disclosure. 

 III.  DOJ’s “incremental value” argument does not carry its burden of 
showing that each of these records is exempt under Exemption 7(C). 

 
 Unable to argue that there is any lesser public interest in cases ending in dismissal or 

acquittal than in cases ending in conviction, DOJ puts all its eggs in the basket of “incremental 

value,” arguing that its prior release of the docket numbers of cases ending in conviction 

effectively moots plaintiffs’ request for the docket numbers of the remaining six cases.  See 

Reply/Op. at 12-15.  But the “incremental value” basket is not strong enough to carry DOJ’s 

affirmative burden of showing that each requested record is exempt under Exemption 7(C). 
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 The law is entirely clear that this Court must “‘ascertain whether the agency has sustained 

its burden of demonstrating that the documents requested are . . . exempt from disclosure under 

the FOIA.’”  ACLU v. Dep’t of Justice, 655 F.3d at 5 (quoting Gallant v. NLRB, 26 F.3d 168, 

171 (D.C. Cir. 1994), and citing 5 U.S.C. § 552(a)(4)(B) (stating that “the burden is on the 

agency to sustain its action”)) (ellipsis in original) (emphasis added).   

 It is elementary that an agency cannot carry its burden as to a given document simply by 

releasing some other document.  Most FOIA litigation does not involve agency refusals to 

release any records at all – they involve disputes over some records that have been withheld after 

other records have been released.  Agencies cannot (and do not) win such cases simply by 

showing that some records have been released and that the withheld records may be similar.  Nor 

does the burden regarding the withheld records shift from the agency to the requester simply 

because some other records have been released.  The burden remains always on the agency.  See, 

e.g., McKinley v. Board of Governors of Federal Reserve System, 647 F.3d 331 (D.C. Cir. 2011) 

(adjudicating requester’s entitlement to withheld documents without regard to the fact that the 

agency had voluntarily produced other documents); Blackwell v. FBI, 646 F.3d 37 (D.C. Cir. 

2011) (same; agency had released 1103 pages in full, 557 pages in part, and withheld 209 pages; 

id. at 39); Ancient Coin Collectors Guild v. Dep’t. of State, 641 F.3d 504 (D.C. Cir. 2011) (same; 

“State released 70 documents in full and 39 documents in part and withheld 19 documents 

entirely,” id. at 509). 

 DOJ’s “incremental value” argument is flatly contrary to these fundamental FOIA 

principles.  The release of docket numbers of cases ending in convictions does not moot 

plaintiffs’ request for docket numbers of cases ending in acquittals or dismissals (if it did, a 

remand would have been pointless), nor does it shift to plaintiffs the agency’s statutory burden of 
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sustaining its withholdings.  Three of the four cases cited by DOJ in support of its “incremental 

value” argument do not actually apply any such test to sustain withholding records.  The fourth 

used the phrase only to characterize its conclusion that the public interest in certain material was 

minimal and did not outweigh a strong privacy interest.  

 The court of appeals first spoke of  “incremental value” in a FOIA case in Schrecker v. 

Dep’t of Justice, 349 F.3d 657, 661 (D.C. Cir. 2003).  As we showed earlier, the authority cited 

by Schrecker for the proposition that the public interest in disclosure should focus on the 

incremental value of the information being withheld, King v. Dep’t of Justice, 830 F.2d 210 

(D.C. Cir. 1987), never used that phrase and sustained a withholding on the ground that release 

of the information at issue would not meaningfully serve the particular public interest involved.  

See Plaintiffs’ Second Motion for Summary Judgment and Opposition to Defendant’s Second 

Motion for Summary Judgment (ECF Nos. 59 & 60) (“Plaintiffs’ Second Motion”) at 12 n.7 

(citing King, 830 F.2d at 234).  Schrecker itself sustained a withholding on very similar grounds.  

At issue were the names of various third parties contained in the FBI’s records of McCarthy-era 

investigations of two subjects.  After the FBI took reasonable steps to determine whether the 

third parties were deceased, and released the names of those who were, the court sustained 

withholding of the names of the remaining third parties, who were presumed to be still alive.  

The court recognized – as do plaintiffs here – that the “witnesses, informants, and the 

investigating agents” named in law enforcement files “have a substantial interest in seeing that 

their participation remains secret.”  Schrecker, 349 F.3d at 666.  Against that interest, the court 

found that the “public interest in disclosure of the names . . . is weak,” explaining “‘[w]e have 

rejected similar claims in the past because the type of information sought is simply not very 

probative of an agency’s behavior or performance.’”  Id. (quoting SafeCard Services, Inc. v. 
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SEC, 926 F.2d 1197, 1205 (D.C. Cir. 1991)) (alteration by the court).  “Whatever the incremental 

value of disclosure,” the court concluded, “it does not outweigh the relevant individuals’ clear 

and significant privacy interest in nondisclosure of their personal information.”  Id.  That holding 

does no harm to plaintiffs here, where the privacy interest is weak and the public interest strong.  

Nothing in Schrecker suggests that the phrase “incremental value” means agencies may withhold 

non-exempt records simply because other non-exempt records have been released. 

 The other appellate decision cited by DOJ is Consumers’ Checkbook, Center for the 

Study of Services v. Dep’t of Health & Human Services, 554 F.3d 1046 (D.C. Cir. 2009).  But the 

phrase “incremental value” was used in that case only by Judge Rogers in dissent, and she used it 

to support her conclusion that disputed material should be released because it had incremental 

value.  See id. at 1059. 

 DOJ also cites this Court’s decision in Citizens for Responsibility & Ethics in Washington 

v. Dep’t of Justice, 822 F. Supp. 2d 12 (D.D.C. 2011) (Jackson, J.), a decision that appropriately 

concluded that there was “no public interest in the limited redacted or withheld information” at 

issue, id. at 22 (emphasis added), because  

Congress enacted FOIA to allow citizens to know “what their government is up 
to,” not what Mr. Abramoff or various press outlets are up to.  . . . What has been 
redacted is simply the personal information identifying who made the requests, 
which is not a matter that has any bearing on CREW’s stated public purpose.  
 

Id. (emphasis in original) (citation omitted).  Contrary to DOJ’s characterization, this was not a 

decision sustaining withholdings based on a lack of incremental value; rather, as the opinion 

clearly states, the withholdings were sustained because disclosure would serve “no public 

interest” and not have “any bearing” on the public’s right to know what its government is up to.  

Id. (emphases added).  DOJ makes no effort to argue that the six docket numbers at issue here 
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could be withheld on those grounds, and obviously they could not be, any more than DOJ could 

have withheld the docket numbers of six of the cases that ended in convictions. 

 Finally, DOJ cites VoteHemp, Inc. v. DEA, 237 F. Supp. 2d 55 (D.D.C. 2002), a decision 

that sustained DEA’s denial of the plaintiff’s request for a fee waiver.  In seeking a fee waiver, 

the plaintiff bears the burden of demonstrating that the disclosure of the information is “‘likely to 

contribute significantly to public understanding of the operations or activities of the 

government.’”  Id. at 58-59 (quoting 5 U.S.C. § 552(4)(A)(iii)).  The court found that the 

plaintiff had “failed to carry its burden to show that the documents it seeks will give the public a 

greater understanding” of the issue involved.  Id. at 60.  None of this has the slightest relevance 

to whether DOJ has here satisfied its burden of showing that the requested information is exempt 

from disclosure. 

 Thus, DOJ’s “incremental value” argument does not change the fundamental fact that 

there is a substantial public interest in knowing of prosecutions involving warrantless cell phone 

tracking, and that that interest is at least as great – if not greater – where the defendant was not 

convicted as where the defendant was convicted.  Because every case is different, the docket 

numbers of the six cases at issue will lead to information not contained in the cases already 

identified, and in any event the release of some records pursuant to a FOIA request does not  

mean that an agency can therefore withhold other non-exempt records. 
 

• • • 
 
 In this case, the court of appeals ruled categorically that the docket numbers of public 

prosecutions in which the defendants were convicted must be disclosed.  For the reasons given 

above, the same result should obtain with respect to the docket numbers of public prosecutions in 

which the defendants were acquitted or the charges dismissed.  Plaintiffs’ motion for summary 

judgment should therefore be granted. 
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 IV.  If summary judgment is denied, the record should be supplemented 
because information necessary to balance the privacy interest against 
the public interest on a case-by-case basis is lacking. 

 
 Should the Court conclude that neither DOJ’s proposed categorical rule prohibiting 

disclosure nor plaintiffs’ proposed categorical rule requiring disclosure is the proper rule, then 

the question whether disclosure of the docket numbers of each of the six cases at issue “could 

reasonably be expected to constitute an unwarranted invasion of personal privacy” under 

Exemption 7(C) will have to be decided on a case-by-case basis.  In that event, both motions for 

summary judgment must be denied, because DOJ has not provided the information necessary to 

conduct a case-by-case balancing of the privacy interest against the public interest. 

 Plaintiffs have pointed to a number of factors that would be relevant to that balance, such 

as whether the prosecutions were publicized by DOJ press releases or press conferences, or 

reported in the news media; whether the prosecutions involved a public trial, resulted in judicial 

opinions, or involved judicial proceedings in which evidence gathered by cell phone tracking 

was used or in which cell phone tracking was discussed; and whether the prosecuted individuals 

are currently in federal custody, are on the nationwide list of registered sex offenders, or are 

deceased.  See Plaintiffs’ Second Motion at 14-16. 

 DOJ thinks the very idea of considering such relevant facts is “fanciful.”  Reply/Op. at 

15.  But the court of appeals disagrees.  In Schrecker v. Dep’t. of Justice, 254 F. 3d 162 (D.C. 

Cir. 2001) (an earlier appeal in the Schrecker case cited above), the plaintiff argued that “the FBI 

improperly withheld information pursuant to Exemption 7(C) in part because it failed to conduct 

an adequate investigation into whether the individuals whose privacy might be invaded are 

deceased.”  Id. at 166.  Although the requested historical records did not indicate whether the 

individuals were currently alive or dead, the court of appeals agreed that an individual’s death 
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would be “a relevant factor to be taken into account in the balancing decision whether to release 

information” about him, id., and held that “[w]ithout confirmation that the Government took 

certain basic steps to ascertain whether an individual was dead or alive, we are unable to say 

whether the Government reasonably balanced the interests in personal privacy against the public 

interest in release of the information at issue.”  Id. at 167.  The court refused to sustain the 

withholdings and remanded the case so that the government could do “all it should have done” to 

ascertain whether the individuals were dead or alive.  Id. 

 Because in this case an individual’s status as dead or alive is not the only factor relevant 

to whether disclosure of a docket number could reasonably be expected to constitute an 

unwarranted invasion of personal privacy under Exemption 7(C), there is no logical reason why 

other relevant factors should not be placed in the record and considered (in the first instance by 

the agency, subject to review by the court).  DOJ proposes that plaintiffs should shoulder the 

burden of producing such information, see Reply/Op. at 16-18, but that suggestion is absurd – 

plaintiffs cannot know which press releases or newspaper stories to produce, or whose obituaries 

to look for, because that is the very information DOJ is withholding.  DOJ’s proposal is an 

attempt to shift its burden to the plaintiffs.  The court of appeals has explained why that is 

improper: 

Because of its unique evidentiary configuration, the typical FOIA case “distorts 
the traditional adversary nature of our legal system’s form of dispute resolution.” 
King v. U.S. Dep’t of Justice, 830 F.2d 210, 218 (D.C. Cir. 1987) (quoting 
Vaughn [v. Rosen], 484 F.2d [820] at 824 [D.C. Cir. 1973]). When a party 
submits a FOIA request, it faces an “asymmetrical distribution of knowledge” 
where the agency alone possesses, reviews, discloses, and withholds the subject 
matter of the request. Id. The agency would therefore have a nearly impregnable 
defensive position save for the fact that the statute places the burden “on the 
agency to sustain its action.” 5 U.S.C. § 552(a)(4)(B); see also Coastal States Gas 
Corp. v. Dep’t of Energy, 617 F.2d 854, 861 (D.C. Cir. 1980) (“[T]he burden is 
on [the agency] to establish [its] right to withhold information from the public.”). 
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Judicial Watch, Inc. v. FDA, 449 F.3d 141, 145-146 (D.C. Cir. 2006) (last three alterations in 

original).  Thus, in Schrecker, the court of appeals did not require the plaintiff to perform the 

impossible feat of ascertaining whether the individuals whose names were being withheld from 

him were alive or dead; it required the agency to make (and document) reasonable efforts to do 

so.  See Schrecker, 254 F. 3d at 167. 

 The same rule should apply here.  It will not be unduly burdensome for DOJ to 

determine, e.g., whether it issued press releases or held press conferences in these six cases, 

whether they went to trial, whether there were motions or opinions dealing with cell phone 

tracking, whether the local newspaper published reports about the case, and whether the 

defendant is currently living or dead or in federal custody.  Just as the FBI’s failure to make a 

reasonable effort to determine whether the individuals whose privacy was at issue in Schrecker 

were dead or alive left the court “unable to say whether the Government reasonably balanced the 

interests in personal privacy against the public interest in release of the information at issue,” 254 

F. 3d at 167, and precluded sustaining the agency’s withholdings, id., so here DOJ’s refusal to 

ascertain and consider relevant factors makes it impossible to say whether it reasonably balanced 

those interests, and precludes summary judgment for DOJ. 

CONCLUSION 

 For the reasons given above and in plaintiffs’ previous filings, DOJ’s second motion for 

summary judgment should be denied and plaintiffs’ second motion for summary judgment 

should be granted.  Alternatively, if both motions for summary judgment are denied, DOJ should 

be directed to make reasonable efforts to ascertain and place in the record facts relevant to the 

balancing of interests required under Exemption 7(C). 
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  of the Nation’s Capital  

            4301 Connecticut Avenue N.W., Suite 434 
Washington, D.C. 20008 
Tel: (202) 457-0800 
Fax: (202) 457-0805  
       
/s/ David L. Sobel   
David L. Sobel (D.C. Bar No. 360418) 
Electronic Frontier Foundation  
1818 N Street, N.W., Suite 410  
Washington, DC 20036 
Tel: (202) 797-9009 
Fax: (202) 797-9066 
 

      Attorneys for plaintiffs 
 
July 13, 2012 
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